
(f.f CIIontwd
;gilliam~.!8~ii, III
~~.~-~1d

~3J.~

DOCKET FILE COPY ORtGINAL

~lyainis & Jtltnnan, QTqarlereb
(fi~at~

~290

19tJ1~~,~.~
;gn~, ~.(fi. 20036

(202) 293-0011
Jlfnx (202) 293·0810

Re: James A. Kay
WT DOCKET NO. 94-147

Magalie Salas, Esq.
Secretary
Federal Communications Commission
1919 M Street, N. W.
Suite 222
Washington, DC 20036

Ms. Salas:
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Transmitted herewith, on behalf of James A. Kay, is an original and 14 copies of his
Motion For Stay of Procedural Dates. This Motion seeks Commission action.

Please contact the undersigned should the Commission have any questions with respect to
the above referenced pleading.

S~:::PS~
Aaron P. Shainis
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In support, Kay presents the following:

A "Motion for Stay" is also concurrently being filed with the Presiding Judge.

1. On June 12, 1998 and supplemented on June 15, 1998, Kay filed a "Petition for

RECEIVED
JUN 15 1998
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OFFICE OF ntE SECRETNIYWT DOCKET NO. 94-147)
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)
)
)
)
)
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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, DC 20554

MOTION FOR STAY OF PROCEDURAL DATES

the instant proceeding. As a result of these improprieties, Kay has been prejudiced and

substantially damaged. Thus, to proceed with the hearing under these circumstances would be

James A. Kay, Jr. ("Kay"), licensee of one hundred fifty two Part 90 licenses in the Los

Extraordinary Relief' with the Commission. Specifically, Kay asks for relief to remedy due

instances of improprieties which occurred in the investigation, designation and prosecution of

process violations in connection with the hearing. In that Petition, Kay documents the numerous

Presiding Judge's Order, FCC 98M-40, release April2J 998 (copy attached).]

the Commission to stay all procedural dates in the above-captioned proceeding as specified in the

Angeles, California area, pursuant to 47 CFR §§ 1.45(e), 1.102(b)(3) and 1.106(n), hereby moves

To: The Commission

Licensee of one hundred fifty two
Part 90 licenses in the
Los Angeles, California area.

James A. Kay, Jr.

In Matter of



under the latter three criterion militated toward a stay, it should be granted, stating (Id. At 844):

Samoa, Inc., 13 FCC Rcd.6342 (1998); Radio WAVS, Inc., 92 FCC 2d 137 (1982).

substantial harm from a stay; and (4) whether the public interest would be served or disserved by

2KAY-PetitionForStay.. doc

2 The Presiding Judge, in a Memorandum Opinion and Order, FCC 98M-69, released June
9, 1998 (Copy attached), intimated that any relief relative to the matters raised would only be
forthcoming through either arguments in proposed findings or appeal. Ibid, footnote 5.

2. In acting on Stay requests, the Commission employs the criteria adopted in

allegations of gross misconduct by an Operating Bureau are pending. The Commission has

merits, it is sufficient to point out that the Commission has never before held a hearing where

provide an overwhelming basis for issuance of stay. Regarding Kay's chances of prevailing on

3. Kay respectfully submits that the unusual, if not unique, circumstances of this proceeding

An order maintaining the status quo is appropriate when a serious
legal question is presented, when little if any harm will befall other
interested persons or the public and when denial of the order would
inflict irreparable injury on the movant.

intervened in a hearing proceeding to provide relief and correct improprieties. See, Westel

movant will be irreparably injured in the absence of a stay; (3) whether other parties would suffer

Metropolitan Area Transit Comm'n, where the Court held that if a "balance of the equities"

Washington Metropolitan Are Transit Comm'n v. Holiday Tours, Inc., 559 F.2d 841 (D.C. Cir.

a stay. The first criterion was deemed to be less important than the others in Washington

to be considered are: (1) whether the movant is likely to prevail on the merits; (2) whether the

1977). See, Hanover Radio, Inc., 91 FCC 2d 849, 850-851 (rev. Bd. 1982). The four elements

Virginia Petroleum Jobbers Ass'n v. FPC, 259 F.2d 921 (D.C. Civ. 1958), as modified in

legitimacy ofthe Bureau's charges are being called into question. 2

unfair and prejudicial. In this regard, the integrity of the Bureau's investigation and the



circumstances would cause Kay irreparable harm.

5. In short, Kay has demonstrated that a stay is warranted. Accordingly, the Commission is

record not contaminated by improprieties. To proceed with the hearing under the present

3

JAMES A. KAY

~~~~
Aaf011P. Shainis
Shainis & Peltzman, Chartered
1901 L Street, NW
Suite 290
Washington, DC 20036

(202) 293-0011 1 / A nL f\ ps::
Ud------""""';)-,_K..U..,AVU

Robert 1. Keller
Law Offices Robert J. Keller, P. C.
4200 Wisconsin Avenue, NW
Suite 106 - Box 233
Washington, DC 20016-2157
(202) 320-5355

Respectfully submitted,

By:

By:

4. The remainder of the "balance of equities" test clearly requires a stay. No party in

investigation of the charges so that a hearing, if mandated, would provide a full and complete

FCC 98M-40, until the Commission rules on the pending "Petition for Extraordinary Relief'.

interest will be harmed by a stay, the public interest will be best served by a thorough

respectfully requested to issue an order staying the effective date of the Presiding Judge's Order,

K.AY·PetitionForStay..doc
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1 Dales are Il'll.nded lo eccommodete the schedUles of ell counsel for both partie.. 'rhe18 datel were
submitted by the licensee JamB. A, Kay, Jr. ("Key") and the Wireless TelecommunIcations BUI'8IU
("BurNU"), SIm ,lamaR A. KBY, .Jr,'. March 1998 Status Report fll.d on Msrt:h 12, ,gso. fi9 ft1ft.O.letter
dated March 6,1998, from l:Iureau oounBel to Kayls counsel.

• Since a eummary of the expel15' testimony will be Included In the Trial Briefs, ttle En~perts need only
b. Identified as to nama, l!Ixp~rJonc:e/eduC$ltlon, SUbject I1'IIIl\er of the expert tl!l.Um~my, and L1lllmal&
cancluslc:m Dr tha Dplnlon(a). An estlmfJta will bll made of the tlme axpacled tp c:amploro thB dlrt3ct
examination 01 eeah witness, IncludIng experts.

FCC 98M~O

wr DOCKET NO, &4-147)
)

)
)
)

)
)

Q.B.QE.R

EXchange ot Kay'a DIrect C!ilse (EJ<hlblti with Witnl)8S Summaries).

Olacovary E.nds.

Ell:chEtnge of Buro~\l'e Dlrecl Ctl56 (Bthlblm with Witness
Summanefl).f

B.fore the
FEDeRAL COMMUNICATIONS COMMISSION

WashIngton, D.C. 20564

JUIlI) ~. 199B

June 121 1998

May 18, 19Ga

Issued: March 31 1 1998

JAMES A. KAY, JR.

Llcenlleet of one hundrtd flftY tWo
Part 90 IlO8n.8. In the
los Angels., California area.

In Matter of
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• The loeatlol'l of tha LA. oourtrcom wlll be 8n....oUI1t;ed 118 1500n esc on lSppropriatc oourtraotn h'
obmll"Bd.

-2-

Adrrllsglpl1B St!t!i5lon. washIngton. D.C.

D.C. Ph~'l3I (ta Inc::lud. lItlCperts end Kay).-

L.A. Phase.'

Trial Briefs;) Exchanged and Hearing Subpofilnilij Submltbld,

Coultrocm Reserved In D.C. (If neeCIed to eornplete
testImony/receipt Df evldance).·

Heartng r;mu~ltQ

September 2 • 11, 1898

September 15 - 24, 1MB

Oc;tober 1 - 7, 199B

July 29, 1998

• Trla' Br1efs aTe to Include: (a) summery of the case (e,g, openIng arguml!lnt): (b) 8urnmary of
la&lImony and description of the Qat$90ry (eatElgorlea) of docUmenlB to prove or rebut eaoh Issue of the
HDO; (c;) Identity of wltnell911l. Who will sponsel' Bnd &)(plaln the melnlng Df technloal dQCumont5; (d)
sanctions sought by the Bureau Including epproprlatll forfolture; (u) et/pt,lJolions th6t can be agreed to or
thQt either ,Ide wlshQ9 to have consIdered; (f) glo8liary of leehnlcal terms that wlll.ppcJllr In tcstlmtmy,
documentary evIdence and/or ergumenlj lind (g) .tatement of lagal pOlI'll& and authorities limited to r.aS9B
primarily relied on for L!lubstentlve or procedural poInts. Trial Brief. ShAll also Inc:lud~ complete summaries
of expert witness te$tlmony and "ny ot>Joc:t1ons that a partY expects to raIse or anticipates will be raised
wIth respeot to tJl(pert t9Gtlmony. ~QnUt FCC 98M-21. rfillaalled Fflbrvary 24. 1"SIB, Trllll Briefs ello
s:hsUatate Whather the parties wlll sllpulale at Ule admIssions I8sslon to the qualifications of the
respective experts which would 5ave hearing time during yglr gl!:i.

• The mid-week startIng date of September 2 Is let tel accommodate the schedUle of Kay's counsel.
Oounsel acknowledge that Ser,ltember 718 F.I federal holiday. No hearIng WIll be COtldl.letBd on Labor D~y.

• e"ptclmber 14 and 26 are expected to be used for travel. It appeflrB arter ~ review of wltrlsljI\1l1lj1\s of
both pattie. lhlllt with thO eoo~tlr~tlon Of QOUnllal ond tha PQr1lQEl, thO L.A. tGJtlrnony can be eompleted In 8
workIng daya.

Hearing exhIbits must be serially numbered, Repllrltely pagl"~tod. Jlnd assembled In B bInder
wIth a tab prttceding C'21ch documenl A prefi)t will be used to Identify the part)' or witness spOnserlng lhl!l
exhibit. An IndBx shall be Included that contaIns iii delicril'tlva tltlG of Gach 8)(hlblt and an Identification of
thfil upon90r Of eaoh el(hlbll. Since documentary evidence wlU be admitted In an admissIon sessIon. each
.lChl~lt (or series pf ~xhlbltBof 11 common sponsor) mu~t be acoompanled by thf;l declaration under penalty
cf perjury of th~ sponsorIng witness. If officIal noue& Is to be requesled of materiels In the CommIssIon's
mea. lh& materials shall be 8spflrataly B8sambled, tabbed. Idtmllfil)(f by flourc8. assigned Bn exhibit
nutnbllr, and exchanged on the exchange date.
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Cour1room Hours

51) long til> ha~r'ng sessions ,,~ed It .. !'euon.ble pee:. Ind Wlthout III'lY Inordlnato delays.
the court da)' will begin at 9:00 a.m. and will conclude at 6:00 p.m.

11me PUll

Thare are expec;ted to be 10 mInute u.mlp.tn. bre.ka. l.\,mQh will b' taktn fwm 1~ l'lol:m to
1:00 p.m. (mesnlng back In the courtroom wIth wItness in witness chaIr at 1:00 p.m,).

Expor1e Bonlon· WAshington. D,C,

For conUnulty of subject matter, It would be belt to h"sr all expltrt t..atlmony during the aliM&

••••I(ln in Wallhlnglon. o,e. September 2 ~ , 1, 1MB. One 0' Kay's experts Is located In L.A, Another of
Kray"IXj)ort, 1$ IOCQted In MlnnlDota. There wlII bo trallal and living expanses for the MlnnesotB basad
witness regardless of where he lestlnes. But Kay would need to bear tha added Ol(pOnIJe of U'alletl tiM
lodging of the LA f1xpert wllnas9 who would tesUfy In D.C, Ir Kay and the Bureau will agrf,lf,l, the
deposItion testimony or Kl!y's wesl coast e)(pert could be reQelved or r~ild Into ovldehce. Obl~t1ons that
are preserved althe deposltlon would be ruled on In open court during the D.C. heQrlng Sl!lUIlem.

Kit And Sob., rlllltfmony

It would be benefloltll for KDy lind Mar~ Sebel to t..tlf'j In the D.C. elBldem of September 2 •
11,1998.7 Sobel Is represented to be famlllarwllh Kay's business praotlces, th" SMRS Industry 'n the
LA arell. Imt,1 eeverel gf the 1l1li1.101 of the 1-100. 11 appears thai Sobel will ba-called as B witness. Bul he
nBS objected to glvlnlJ testimony In Washln~ton, D.C, because he Is not wllflng to b,~r tho D)(pelrlSea. Ill.
not elelr Whether Kay would be wllllng \0 payor share the expenses for Sobel to testify In D.C. The
Bureau ahould consider advancing trallel BJtpl,"s8alr Sob!)ll, GUbpo"need

7There Is • pending Petlllon For LeSlie To Appeal. rUlltlg on .ettJng sobers tDliItlmony In D.C. that
WIlS filed by KEI~ on March 26,1998. Thill ~Iel!dlng ralean what III OIlGOntllllly. 5c:1'I~l,Il1ng l$auG that
counsel may resolve without the n&&d for further pleadIngs or Interventlon by the Prf;\Sldlng Judge.
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by th$ Bureau Bt a h&srlng witness. If Ksy allo Intend; to call So~vl ., • wltl1eaa, then Kay Ihould
consider .hating In thos& e)Cp&l'l$&~. A report on the fesolul!on of Sobel's teltlmony will be filed and
sUbmItted by AprilS, 199B.

80 ORDERED.'

FEDERAL COMMUNICATIONS COMMISSION

Rlc:herd L.. Sippel
Administrative. Law Judge

• Coultesy copIeR of thIs cmw: were sent to counsel by fax ot e-mail on the date of Issuance.

** TOTAL PAGE. 05 **



FCC 98M~O

Releatled: A12rt12, 1988

EXchlng& ot Kay'& Direct Clse (exhibit. with Witnoss Summaries).

Exchlimge of Bur"a\.l', DIrac! Ca56 (Bthlbll5 with W1tnees

Summarles).1

DIR~ovary Ends

wr DOCKET NO. &4-147

Beforeth,
FEDERAL COMMUNICATIONS CO~MISSION

Walhlngton, D.C. 20564

Issued: March 31, 1998

June 12, 1998

May '8,1998

MRR 31 •98 l~PSS FR T~ 'SON HINE-FLOR'1" 202 785 0012 TO 1211

JAMES A. KAY. JR.

Lloentee err one hundrtd fiftY two
Part 90 licenses In the

lOll Angels., California araa.

In Matter of

, Dates are Intended to accommodate the schedules of aU counsel for both plJrt/el. Thele dlltel were
submitted by the licensee Jam.1 A, l<8y, Jr. ("Key") and the Wlrelesl Telecommunications Bureau
("Bureeu"), SH. .Iamaa A. Kny. Jr,'. March 1998 Staiull Rtlport "led on Mare::h 12. 1990. ~~ leltl!tr
datad March 6,199&, from 15ureau counsel to Kay's ccunsel.

• Since a IJUmm8ry of the expl!trl!l teBljmony will be Included In the Trial Btfefll, ttle G~pertB fleed only
be Identified •• to n.ms••)(p~rlenoe/llduClltlon,SUbject matter of tho oxpeM tl!tstlmoI'lY. and L11t1m8let
conclusion Df ttla DplnlDn(a). An estlmllta will btl made of the time liIxplJCtud tp c:amplofo the dlrtlct
eXl!Imtnltlon of eeah w1lnessj Including exper1.B.
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Trial Briefs:' Exchallged and Hearlng SUbpO'iln~lj S\.IbmlttlJd.

l.A. Phase.'

Adl'1'llrssltins 8.851on, washington, D.C.

D.C, Phl'\u3I (to Include ."perts and KDy).4

Courtroom Reserved In D.C. (If needed to complete
testimony/receipt 01 evidence).·

September 2 • 11, 1998

S8ptsm~.r15 • 24, 1tj~e

July 29, 1999

October 1 - 7. 199B

Hearing exhibits must be serially numbered, 8epllrltely pagltuJt~d, ."d aasBrnbh!ld In El bInder
with a bib ptBceding each documenl A prefilt will be used to Identify t1'l~ party or Witness sponsoring the
exhibit. An Index shall be Inoluded that contains II desCr1ptlvB tlt{G of eaCh exhibit .nd an Identltlcatlon of
the uponlilor (3f each elthlblL SI,lCO documentary evidence will be admitted In 8n &CSmlsslon sea~lon. BZJeh

exhibit (or Gerles of f1JChlblts of Il oommon sponlor) must be accompanied by the dBCIHr~tlon under penalty
of perjury of the sponsorIng witness. If offlCllal notloe Is to be requested or matensll'J In the Comml51slon's
flies. the materIals shall be separately BS98mbled, tabbed, IdtJnllfi~ by Ilource, alslgned an exhibIt
number, and exchanged on the exchange date.

'lrl.' Br1efs ara to Include: (a) summery of the case (e,g, openIng argurnemt): (b) lIummal')' of
le&t1mony and deserlptlon of the Q~te9nJY (categorl••) of doC::Urnenla 10 prove or rebut BSQh ISCUA of the
HOO; (c;) Identity of wlln,.ala. Whl) will -FloMor Bnd tlwplaln the melnln~ of technloal dQCUmGnt&; (d)
IlInetJons sought by the 8ureau Including approprlatll forfeIture; (u) ,tJpl,llcsllOns that can be agreed to or
that elth'ilf ,Ide wl~Ms to haVe consIdered: (f) glo8liary of lechnlcal terms thlt wlll.ppgar in to.tlrnon~,

documentary evidence andlor argumenlj lind (g) ,tatement of legal poIn18 and authorities limited to C".B$lC'S

IJrlrnar1ly retied un ror $ubstsl'ltlve or procedural points. Trial 811.,. shall al,o Include c:omplatet summaries
of expert witness; t"tlmony -.nd "ny obJoetlons 'het a party .xpects to raIse or antlclpales will be raIsed
wIth reapeat to 'ilxpert t9$tlmany. ~.Qrdlt FCC 98M-21, ~IQased Fabruary 24. 11i18B. Trial Briefs I!Ilso
ahsll atate Whlther the p.rtles will sllpulate at Ule admissions IIsslon to the qualifications of the
rBspeat}ve experts whloh would save hearing time during YQlr giDl.

" The ml~~week starting date of September 2 18 set to 80Cl0mmodate the sohedule of Kay', CClunsel.
Counsel acknowledge that September 718 B fud9l"91 holiday. No hearing will be conduetod 01'1 Labor D~y.

• Smpttlmbl'lr 14 and 26 BrB expected to b. used fernv.,I, It 8ppe~1"8 after l,J review ofwltne" Ih,\& of
boUl PSftltt8 lhlllt With thb eoo~t'lr~tlon Of QOl.lnllaJ and tha pnr1l&&r the. LA ttt.tll'l'lcmy can be eompl.ted In 8
workIng days.

• The loeatlon of the LI\.. courtroom win bo anhounee(i fJ& 800n ~e on esPPl"Oprlatc oourtrDotn I"
obtaIned.
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Courtroom HQurs

So long $' hlJerlng ,esslema ptOCCttd It _..."on.ble pee:. end Without mny InordlnstG delays,
the court day will begin at 9:00 a.m, and will conclude at 6:00 p.m.

J1moOUta

Thers are expected to be 10 mInute 8.m/p.m. bre.ks. l.unQh will be ..Jut" mtl'n 1:2 no!)n to
1:00 p.m. (meanIng back In the courtroom with wlttless in wltnO~9 chair st 1:00 p.m.).

Expert' SIIalon ~ Wllblngtoo. D,C,

For CQntlnulty of subject matter, It would b" beat to helar .11 ,"cpert taatlmony during the ••me
.....Ion in Wl!lahlnglon, O.C, Seplember 2 ~ 11, ieee. One of Kay's experts Is located In l.A. Anothlilrof
Kay'l explrt; " located In Mlnn.llota. 11't.r. wl/l bG Iravel and living expenses for the Minnesota basad
witness regardless of where he lestlnes. But Kay would need to bear the addod OlCp(,"'O ()f lt8\1elllJnd
lod"lng of the L.A 8xpart witness who would testify In D.C. If Kay and tha Bureau will agree, the
deposition testimony or Kay's west coast expert could be rel;uiillved or rl;5ld In\o eVlda.nc~, Obj!l'Clions that
ara preserved altha deposItIon would be ruled on In open court during the D.C. heQrlng s._5100.

K!y And Sob.1 Teetlmony

It would be beneffc;;ltll for !<by lind Marl; Sot;lol to t.,tIIY In the D.C. fl.Jl8I~n of September 2 ~

11, 1998.7 Sobel Is reprltlltnled to be famlllarwllh Kay's busIness praotlces. rho SMRS IndUStry In tha
LA are., line! ,eYOfal of tht» IU"'et' Of the HDO. It appears that Sobal will be-called 8S a witness. Bul he
has objected to giving testimony In Washlnplon, D.C. because he Is not wllflng to b_.r tho D)Cpenaea, It I.
not el••r Whether Kay would be Willing to PElY or share the expenses for Sobel to tectlfy In D,C. The
Bureau -hould consIder litdvBncing travel 8Jl:penlil8S If Sbbolls 8ubpo,.n8t1d

7 There Is • pending Petmon For Lealie To Apptlal • rUIIl'lg on ••ltlng SObers tOliltlmony In D.C. that
wile filed by I(a~ on March 26, 1998, That ~18I!dlng .,.1$1311 what Is G'8Bntlally • 5c:h~",lIng I,suo that
counsul may resolve without the need for further plaadlnge or Intervention by the PresidIng Judge.
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by th. Sureau a& a hearing witneee. If Kay al.o Intendc to ce" Sobele•• wltnen, than Kay should
consider .hBring In th05& eXp&r'I$Cls. A report on the resolullon of Sobel's teltlmony will be filed Ind
sUbmitted by Apr1l9,199B.

800R.DERED,·

FEDERAL COMMUNICATIONS COMMISSION

Rioherd L.. Sippel
Admlnlstratlve LIiIW Judge

• Courtesy ClOplss of this Q.a1m were ,ent to counsil by fax or e-mail on the date or I"uance,

** TOTRL PAGE.as **



CERTIFICATE OF SERVICE

I, Lisa L. Stone, a secretary in the law offices of Shainis & Peltzman, Chartered, hereby
certify that on this 15th day of June, 1998, copies of the forgoing document were sent, via hand
delivery [except as indicated] to the following:

Gloria Trisanti, Commissioner
Federal Communications Commission
1919 M Street, N.W. - Room 802
Washington, D.C. 20554

j

~>?l( Il l .....

William E. Kennard, Chairman
Federal Communications Commission
Room 814
1919 M Street, N.W. - Room 814
Washington, D.C. 20554

Harold Furchtgott-Roth, Commissioner
Federal Communications Commission
1919 M Street, N.W. - Room 802
Washington, D.C. 20554

John I. Riffer, Senior Ethics Counsel
Admin. Div. Office of General Counsel
Federal Communications Commission
1919 M Street, N.W. - Room 610
Washington, D.C. 20554

Daniel Phythyon, Chief
Telecommunications Bureau
Federal Communications Commission
2025 M Street, N.W. - Room 5002-F
Washington, D.C. 20554

William H. Knowles-Kelltt, Esq.
Gettysburg Office of Operations
Wireless Telecommunications Bureau
Federal Communications Commission
1270 Fairfield Road
Gettysburg, PA 17325-7245
VIA FACSIMILE

Lisa'L. Stone

Michael K. Powell, Commissioner
Federal Communications Commission
1919 M Street,N.W.-Room832
Washington, D.C. 20554

Susan Ness, Commissioner
Federal Communications Commission
1919 M Street, N.W. - Room 832
Washington, D.C. 20554

H. Walker Feaster, III, Inspector General
Federal Communications Commission
Room 832
1919 M Street, N.W.
Washington, D.C. 20554

Honorable Richard L. Sippel
Administrative Law Judge
Federal Communications Commission
2000 L Street, N.W. - Room 218
Washington, D.C. 20554

Christopher J. Wright, General Counsel
Federal Communications Commission
Room 600
1919 M Street, N.W.
Washington, D.C. 20554

John Schauble, Esq.
Enforcement Division
Wireless Telecommunications Bureau
Federal Communications Commission
2025 M Street, N.W. - Suite 8308
Washington, D.C. 20554-0002

KAY Cos l.doc


