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Dear Ms. Salas:

On June 10, 1998, the staffof the Common Carrier Bureau's Policy and Program Planning
Division sent a memorandum to Todd Silbergeld of SBC Communications Inc, and to Frank Simone of
AT&T Corporation, requesting answers to four questions related to the impact of recent orders of the
Arkansas Public Service Commission on the issues in this docket. On behalfof Southwestern Bell
Telephone Company ("SWBT"), I am attaching a copy ofSWBT's written responses to the staff's
questions, together with a copy of the June 10 Memorandum. In accordance with the Commission's
rules governing ex parte presentations, I am providing two (2) copies of the enclosed letter. Thank you
for your consideration,
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RECEIVED

JUN 23 1998
RESPONSES OF SOUTHWESTERN BELL TELEPHONE C<cANY

TO THE FCC'S QUESTIONS CONCERNING ~ COMMIssIoN
THE IMPACT OF ORDER NOS. 12 AND 13 ON CC DOCKET NO~~lmSlalET.vw

In Order No. 13, the Arkansas Public Service Commission ("Arkansas PSC") finally resolved
those non-pricing issues that were still in dispute as AT&T Communications of the Southwest,
Inc. ("AT&T") and Southwestern Bell Telephone Company ("SWBT") sought to negotiate the
specific terms and conditions of a joint interconnection agreement in compliance with the
Arkansas PSC's original arbitration award (Order No.5). The parties have now reached an
agreement; on June 10, 1998, they jointly submitted an Interconnection Agreement for approval
by the Arkansas PSc.

In resolving "[t]he disputed interconnection agreement issues which were the subject of the
arbitration," Order No. 13 at 8, the Arkansas PSC explicitly stated that it was doing so "pursuant
to 47 U.S.C. §§ 251 and 252 and applicable Federal Communication[s] Commission (FCC)
regulations, Ark. Code Ann. § 23-17-409, and Orders No.5, No. II and No. 12," id.. To the
extent that either party believes that the Arkansas PSC's resolution of any disputed issue in Order
No. 13 is inconsistent with federal law, it is free to seek judicial review of an order approving the
agreement reached in compliance with Order No. 13 pursuant to 47 U.S.c. § 252(e)(6). SWBT
respectfully suggests that it is not appropriate for the FCC to decide at this point whether the
Arkansas PSC has properly interpreted federal law in ruling on the specific provisions in dispute.
That is a role that Congress assigned to federal district courts. In the context of the preemption
petitions at issue in this docket, the FCC's responsibility is limited to the question whether the
Arkansas Act, as interpreted and applied by the Arkansas PSC, conflicts with the requirements of
federal law. As SWBT has already argued, there is no conflict to justify preemption where the
Arkansas Act requires the Arkansas PSC to impose interconnection, unbundling, and resale
obligations on incumbent local exchange carriers ("ILECs") that are consistent with - but no
more onerous than - the requirements under the Telecommunications Act of 1996 and applicable
FCC regulations. An examination of the ways in which the Arkansas PSC resolved in Order No.
13 the specific non-pricing issues in dispute demonstrates that the Arkansas PSC considers state
and federal law to be wholly compatible with one another.

In its Memorandum of June 10, 1998 ("June 10 Memo"), the staff of the Policy and Program
Planning Division of the FCC's Common Carrier Bureau ("Staff') asked SWBT to respond to a
series of questions:

1. How do Order Nos. 12 and 13 resolve the non-pricing issues decided in favor of
AT&T in Order No.5? Do Order Nos. 12 and 13 resolve all such issues in favor of SWBT,
as apparently required by Order No. 11? If not, why not?

In its June 10 Memo, the Staff requested that SWBT answer these questions by addressing
directly the eleven issues that were, at least at some point, in dispute between the parties. SWBT
will also address two additional issues.



SWBT's Responses to June 10 Memo

A. Short-Term Promotions (Part B, Tab 2, Issue 2)

The dispute on this issue was over how to interpret the FCC's decision in the LQgl
Competition Order that "short-term promotional prices do not constitute retail rates for the
underlying services and are thus not subject to the wholesale rate obligation." First Report and
Order, Implementation of the Local Competition Provisions in the Telecommunications Act of
l22.Q., 11 FCC Rcd 15499, 15970 [~949] ("Local Competition Order"), modified on recon., 11
FCC Rcd 13042 (1996), vacated in part, Iowa Utils. Bd. y. FCC, 120 F.3d 753 (8th Cir. 1997),
cert aranted, 118 S. Ct. 979 (1998); 47 C.F.R. § 51.613(a)(2). Before the arbitrator, SWBT had
argued that while promotions of less than 90 days ought not to be available for resale, the
associated retail service would be available at the retail rate less the applicable wholesale discount.
AT&T had argued that the exception for promotions of less than 90 days does not extend to
restricting resale of the service at the promotional rate so that if SWBT were to run a short-term
promotion at a promotional rate lower than the ordinary rate less the wholesale discount, SWBT
should be ordered to resell the service at the promotional rate.

In Order No.5, the arbitrator first adopted AT&T's last best offer ("LBO") on the question
ofwhat SWBT services should be required to be made available for resale at wholesale rates
that all services offered at retail to end users should be available for resale, including promotions
of less than 90 days, although these need not be available at the wholesale discount. ~ Order
No.5 at 7. At the same time, however, the arbitrator adopted SWBT's LBO on the specific
question whether promotional offerings of 90 days or less should be available for resale at the
promotional rate - promotions of less than 90 days are not available for resale although the
associated retail service will be available for resale at the retail rate less the applicable wholesale
discount. ld.. at 8. In any case, the parties had already reached agreement on this issue.

In Order No. 13, the Arkansas PSC resolved this issue in SWBT's favor. ~ Order No. 13
at 9. In the Agreement that has been jointly submitted by the parties, the promotion issue has
been resolved as follows:

Promotions ofResale services of more than 90 days will be made available to AT&T on
terms and conditions no less favorable than those SWBT makes available to its customers
and will be made available at the avoided cost discount from the promotional rate.
Promotions of 90 days or less will not be available for resale.

Agreement, Attach. 1, § 4.2. As SWBT explained to the arbitrator, however, SWBT must offer
to AT&T the exact same service at the wholesale discount off the tariffed rate.
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SWBT's Responses to June 10 Memo

B. Resale ofDistance Learnina Services (This issue was nQt addressed in Order No. 13)

The dispute on this issue concerned whether certain services that SWBT offers to schools,
hospitals, and government offices should be subject to resale only at the regular discounted rate
for such services or whether they should be subject to a further wholesale discount. SWBT had
argued to the arbitrator that it would be a reasonable limitation on the resale requirement to
require these below-cost services to be subject to resale but at the already-discounted tariff rate.
SWBT argued further that requiring an additional discount would force SWBT to raise the price
of the basic discounted service, which would not have been in the public interest. AT&T argued
that below-cost services are retail services and should therefore be subject to the avoided-cost
discount.

In Order No.5, the arbitrator adopted AT&T's LBO - that "even telecommunications
services provided below cost should be available at a wholesale discount" - relying on the FCC's
conclusion in the Local Competition Order that "below cost services are subject to the wholesale
rate obligation under section 25 1(c)(4) [11 FCC Rcd at 15973 [~956]]." Order NO.5 at 9.

The parties resolved this issue as part of the negotiation process, and it was never presented
to the Arkansas PSC for resolution in either Order No. 11 or No. 13. As part of the final
Agreement, SWBT agreed to make "Distance Learning" services available to AT&T for resale at
SWBT's tariffed rate "or in the event a service is not tariffed, at the rate SWBT charges its
subscribers . . . ." Agreement, Attach. 1, § 1.5.

C. Presumptive Unreasonableness of Resale Restrictions (Part B, Tab 2, Issues 1, 3 & 4)

The issue here is whether existing Commission-approved use limitations and service
parameters in SWBT's retail tariffs are properly characterized as restrictions on resale or as part
of the definition of the service itself. SWBT had argued that, while it is willing to allow AT&T to
resell SWBT's existing retail telecommunications services to compete for customers in the same
way SWBT currently serves those customers, it ought not to be required to allow AT&T to
purchase SWBT's retail services and change the essential nature of those services by ignoring the
use limitations in SWBT tariffs that the Arkansas PSC had previously authorized. AT&T, on the
other hand, had argued that use limitations are in fact resale restrictions.

In Order No.5, the arbitrator approved AT&T's LBO - that all resale restrictions except
cross-class reselling of residential services to non-residential end users and the cross-class selling
of means tested services are presumptively unreasonable; this also applies to restrictions in the
incumbent LEC's underlying tariffs. Order NO.5 at 10-11.

In Order No. 13, the Arkansas PSC effectively affirmed Order No.5, ruling that SWBT may
not impose resale limitations on aggregation of optional calling plans and effectively concluding
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SWBT's Responses to June 10 Memo

that, other than cross-class restrictions, all limitations on resale are presumptively unreasonable.
The Agreement now provides as follows:

SWBT may not retain limitations on aggregation for purposes of the resale volume discount
offers. Additional tariff restrictions, other than the cross-class restriction allowed by FTA96
Section 251(c)(4)(B), are presumptively unreasonable.

Agreement, Attach. 1, § 1.12.

In Order No. 13, the Arkansas PSC did accept SWBT's position that resellers must take
SWBT services as they currently exist and that approved use limitations should continue to be
applicable.~ Order No. 13 at 9 (Tab 2, Issues 3 & 4). The Agreement provides as follows:
with respect to SWBT's "Plexar" service (similar to CENTREX), AT&T has agreed that "[a)ll use
limitations, terms and conditions contained in SWBT's tariffs with respect to such PLEXAR
services that are resold by AT&T will be enforced by AT&T when providing such PLEXAR
services to its customers," at least until such time that it is determined by an appropriate authority
that such limitation, term, or condition is unlawful. ~ id.,., Attach. 1, app. ServicesfPricing,
§ 2.1.1.

D. Unbundlilli Dark Fiber (Part B, Tab 3, app. Pricing UNE - Schedule ofPricing)

Dark fiber is transmission media without electronics on either end so that, although it has
been deployed, it is not being utilized to provide service at the present time. The question is
whether dark fiber is a "network element" within the meaning of section 153(29) of the
Communications Act, which defines network elements as facilities or equipment"~ in the
provision ofa telecommunications service." 47 U.S.c. § 153(29) (emphasis added). SWBT had
argued to the arbitrator that, because dark fiber is nQt used in the provision of a
telecommunications service, it is not a network element and need not, therefore, be provided on
an unbundled basis. AT&T argued to the arbitrator that unbundling dark fiber is technically
feasible and, to the extent this beneficial technology can be put to use for Arkansas customers, it
should not remain idle.

In Order No.5, the arbitrator adopted AT&T's LBO. The arbitrator ordered SWBT to
provide dark fiber on an unbundled basis. Order NO.5 at 25-28.

In Order No. 13, the Arkansas PSC accepted SWBT's position, relying on its own
conclusion in Order No. 11 that it would only require SWBT to adhere to such terms and
conditions that meet the minimum requirements of section 251 of the Communications Act.
Order No. 13 at 9. The Agreement now reached between SWBT and AT&T does not provide for
the provision of dark fiber as an unbundled network element. ~ Agreement, Attach. 6, § 2.21
(list ofunbundled network elements to be provided does not include dark fiber).
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SWBT's Responses to June 10 Memo

E. Provision ofMultiplexilli. Diiital Cross-Connect Systems. Etc. (Part B, Tab 3, Issue 11)

The question here is whether SWBT should be required to provide all technically feasible
types of multiplexing, demultiplexing, grooming, digital cross-connect systems ("DCS"), bridging,
broadcast, test and conversion features when and where available, or whether it is sufficient for
SWBT to provide DCS in the same manner and through the same tariffs in which it offers the
service to interexchange carriers ("IXCs"). SWBT had argued to the arbitrator that, because the
FCC ordered LECs to offer DCS capabilities in the same manner that they offer such capabilities
to IXCs that purchase transport services (~ Local Competition Order, 11 FCC Rcd at 15719-20
[~ 444]) and because the FCC specifically did nQ1 require ILECs to provide such elements on the
same terms and conditions that they provide them to themselves, the arbitrator should not impose
this additional obligation. AT&T argued that SWBT should be required to provide these services
to AT&T on the terms and conditions that SWBT provides the services to itself.

In Order No. 5, the arbitrator accepted AT&T's LBO. The arbitrator required SWBT to
provide to its competitors the same interoffice services that it provides to itself.

In Order No. 13, the Arkansas PSC agreed with AT&T. Relying on section 251 and on the
Local Competition Order, the Arkansas PSC ordered SWBT to provide Des to AT&T with the
same functionality that SWBT provides to itself. The Agreement now provides that "SWBT will
provide AT&T such additional technically feasible types of multiplexing!demultiplexing,
grooming, Digital Cross-Connect Systems (DCS), bridging, broadcast, test, and conversion
features when and where available to SWBT for use in providing telecommunications services."
Agreement, Attach. 6, § 8.2.1.7.2. Furthermore, SWBT has agreed to offer DCS "as part of the
unbundled dedicated transport element with the same functionality that SWBT provides to itself
or additional functionality as the Parties may agree." ld.. § 8.2.3.1.

F. Collocation in SWBT's Huts and Vaults (Part B, Tab 4, Issue 1)

This issue concerns the minimum requirements for collocation of a CLEC's equipment in the
ILEC's premises. SWBT had argued to the arbitrator that it would provide physical collocation
as required under section 251(c)(6) but that there is simply no room for CLECs to collocate in
SWBT's huts or vaults. AT&T argued that it should be able to collocate in all SWBT huts,
vaults, cabinets, central offices, tandem offices or other similar buildings or structures that house
network facilities.

In Order No.5, the arbitrator agreed with AT&T. Order NO.5 at 36-37. In Order No. 13,
the Arkansas PSC agreed with SWBT that it did not have to provide access to its huts and vaults
where doing so would be technically impractical. Order No. 13 at 9. But by the time Order No.
13 had been issued, the parties had already negotiated a resolution of the issue. In the Agreement,
SWBT has granted to AT&T access to and use of collocated space within SWBT's "eligible
structures," which is defined to include "all SWBT central offices, tandem offices and serving wire
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SWBT's Responses to June 10 Memo

centers and all buildings and similar structures owned or leased by SWBT that house SWBT
network facilities and, all structures that house SWBT facilities on public rights-of-way,
controlled environmental vaults (CEVs), huts, and cabinets." Agreement, Attach. 13, app.
Collocation, § 2.1. Although SWBT is entitled to retain a limited amount of space for defined
future uses within its eligible structures, SWBT will allocate other space within its eligible
structures "on a nondiscriminatory, 'first-come, first-served' basis among itself, AT&T, and other
collocators, provided that there is space and power available for collocation and for reasonable
security arrangements and subject to any other limitations provided by law." ld... § 2.4.

G. Reciprocal Compensation (Bill and Keep) (Part B, Tab 2, Issue 23)

The question is whether the Bill-and-Keep method should be used as a reciprocal
compensation arrangement (either temporarily or permanently) for the transport and termination
of local traffic between the ILEC and the CLEC. SWBT had argued to the arbitrator that the
Communications Act, as amended, did not make Bill-and-Keep an option at all unless both parties
waived mutual recovery of reciprocal compensation, something SWBT was unwilling to do
because it believed that its costs for terminating traffic would be far greater in light of its more
extensive facilities. AT&T, on the other hand, argued that a Bill-and-Keep arrangement should be
imposed for the first nine months, after which it would continue unless and until a significant and
continuing disparity in the levels of traffic terminated on the respective networks could be
demonstrated.

In Order No.5, the arbitrator agreed with AT&T's position. It concluded that SWBT had
offered no proof ofits assertion that the traffic would not be balanced. ~ Order No.5 at 38.
AT&T's position would, in the arbitrator's opinion, allow the parties to monitor the traffic and
evaluate the merits of the Bill-and-Keep arrangement. ld...

In Order No. 13, the Arkansas PSC concluded that the issue of the appropriate compensation
rates was "not ripe for decision," Order No. 13 at 9. The Arkansas PSC's "decision" left in place
the arbitrator's decision to impose AT&T's interim Bill-and-Keep proposal. Indeed, the
Agreement provides that

Bill and Keep will be the reciprocal compensation arrangement for the first nine (9) months
after the date upon which the first commercial call is terminated between SWBT and AT&T
in Arkansas. At the completion of the nine month period, Bill and Keep will remain unless
the difference between the traffic volumes flowing between the two networks in Arkansas
exceeds ten percent of the larger volume of traffic, the Parties will assess each other
symmetrical transport and termination rates specified [in the Agreement].

Agreement, Attach. 12, § 1.4.
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SWBT's Responses to June 10 Memo

H. Compensation for Extended Area Callini (Part B, Tab 2, Issue 24)

The question here concerns how to define "local traffic" for purposes of reciprocal
compensation. SWBT had argued to the arbitrator that "local traffic" should be defined as traffic
originated and terminated in the same SWBT local exchange area, including SWBT's mandatory
extended calling areas associated with that area. Calls originating and terminating between
SWBT exchanges and exchanges ofILECs that share a mandatory local calling scope, as well as
those between exchanges where optional calling plans exist, should be considered interexchange
traffic. AT&T argued that any traffic from the mandatory extended area should be treated as
local traffic.

In Order No.5, the arbitrator adopted AT&T's LBO, concluding that "all traffic which
originates or terminates within the mandatory local calling area of SWBT, including extended area
service should be considered local to ensure that AT&T can match the calling area ofSWBT."
Order No.5 at 39.

In Order No. 13, the Arkansas PSC affirmed its earlier decision and adopted AT&T's
definition of "local traffic." Order No. 13 at 9. The Agreement has incorporated this decision,
defining "local traffic" to include

[c]alls originated by AT&T's end users and terminated to SWBT's end users (or vice versa)
... if: (i) the call originates and terminates in the same SWBT exchange area; or (ii)
originates and terminates within different SWBT Exchanges that share a common mandatory
local calling area, e.g., mandatory Extended Area Service (EAS), or other like types of
mandatory expanded local calling scopes.

Agreement, Attach. 12, § 1.2.

1. Local Dialilli Parity for IntraLATA Calls (This issue was nQ1 addressed in Order No. 13)

The issue here is whether an ILEC must provide intraLATA dialing parity before it is entitled
to provide in-region, interLATA services. SWBT argued to the arbitrator that, while it would
continue to provide non-discriminatory access to numbers and would not require AT&T's local
customers to dial more digits for local or interLATA calls than its own customers must dial, it
would provide intraLATA dialing parity when it is authorized to provide in-region, interLATA
services. AT&T argued that SWBT should provide complete local dialing parity - including
intraLATA calls - without regard to its being able to provide in-region, interLATA services.

In Order No.5, the arbitrator agreed with SWBT that "[p]ursuant to 47 U.S.C.
§ 271(e)(2)(D), AT&T cannot have intraLATA toll dialing parity with SWBT until SWBT
receives approval from the FCC to provide interLATA toll service or three years from the date of
the enactment of the 1996 Act." Order No.5 at 22. But with respect to 1.QgU dialing parity, the
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SWBT's Responses to June 10 Memo

arbitrator accepted AT&T's LBO that SWBT should provide local dialing parity from its facilities
to AT&T's end-user local exchange customers in parity with its own similarly situated customers.
ld.. at 40-41.

The parties reached an agreement on how to handle 1Qgl dialing parity, so the issue was
never presented to the Arkansas PSC for a decision in Order No. 11 or No. 13. The Agreement
between SWBT and AT&T provides as follows:

SWBT will ensure that all AT&T Customers experience the same dialing parity as similarly
situated customers ofSWBT services, such that, for all call types: (i) an AT&T Customer is
not required to dial any greater number of digits than a similarly-situated SWBT customer;
(ii) the post-dial delay (time elapsed between the last digit dialed and the first network
response), call completion rate and transmission quality experienced by an AT&T Customer
is at least equal in quality to that experienced by a similarly-situated SWBT customer; and
(iii) the AT&T Customer may retain its local telephone number.

Agreement § 47. 1.

1. Access to Poles, Ducts, Conduits, and Riihts-of-Way (Part B, Tab 5)

The general issue under this heading is whether access to such facilities should be governed
by SWBT's Master Agreement or whether the terms and conditions should be negotiated
separately and incorporated into the Interconnection Agreement. SWBT had argued to the
arbitrator that its Master Agreement for Access to Poles, Ducts, Conduits, and Rights-of-Way
satisfies the need to provide a uniform, nondiscriminatory contract and that no changes to the
Master Agreement are necessary. AT&T argued that its proposed contract was preferable and
that the terms and conditions of access to such facilities should be subject to negotiation as part of
the Interconnection Agreement.

In Order No.5, the arbitrator agreed that "access to poles, conduits and rights-of-way should
be a part of the interconnection agreement and should not be governed by the separate Master
Agreement of SWBT." Order No.5 at 42-43. It then went on to resolve 25 specific issues
concerning access to poles and conduits, sometimes siding with SWBT, sometimes with AT&T.
ld.. at 43-51.

In Order No. 13, the Arkansas PSC resolved a number of outstanding issues - some in
SWBT's favor, others in AT&T's favor - concerning the terms and conditions for access to poles
and conduits. Order No. 13 at 10. By the time the Arkansas PSC had issued its order, the parties
had continued to negotiate and had resolved all of the outstanding disputes with respect to these
issues. The Agreement now incorporates a 74-page appendix constituting the Master Agreement,
according to which "SWBT will provide AT&T nondiscriminatory access, in accordance with the
Pole Attachment Act, the Telecommunications Act of 1996, and applicable rules, regulations, and
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SWBT's Responses to June 10 Memo

commission orders, to poles, ducts, conduits, and rights-of-way owned or controlled by SWBT
and located in [Arkansas]." Agreement, Attach. 13, app. Poles, Conduits, and Rights-of-Way,
preamble. According to the terms of the Master Agreement, the Arkansas PSC "has stated that
the FCC's First Report and Order in CC Docket No. 96-98 clearly requires a utility to provide
access that does not favor itself over new entrants and that nondiscriminatory access means more
than requiring incumbent local exchange carriers to treat all new entrants equally. This Appendix
has been drafted and shall be construed to effectuate these principles." ld... art. 2.

K. Access to Services "Equal in Quality" to that Which SWBT Provides to Itself (Part C, Tab 2,
Issues 28-31)

There is no dispute that performance standards should be the same for new entrants as they
are for SWBT's end users. The only disagreement is the determination of damages for failure to
satisfy these performance standards. SWBT had argued to the arbitrator that any liabilities for
failing to meet these standards should not exceed the liability SWBT would have to its own
customers for failing to meet those same standards. SWBT also indicated that it would be willing
to negotiate a liquidated damages provision as a sole remedy for specific performance breaches.
AT&T argued that a liquidated damages provision should apply to any performance standard that
is "customer affecting."

In Order No.5, the arbitrator agreed with SWBT's position, concluding that it was
"reasonable and should be adopted." Order No.5 at 52. Specifically, the arbitrator concluded
that "[l]iquidated damages should be limited to serious breaches of performance standards." ld...

In Order No. 13, the Arkansas PSC adopted SWBT's proposed performance criteria, even
though the parties had largely resolved the remaining disputes in this area prior to Order No. 13.
Order No. 13 at 11. In their Agreement, AT&T and SWBT have provided for the payment of
liquidated damages of $25,000 for each measurement that is more than one but less than three
standard deviations below the performance criteria for two consecutive months (and $75,000 if
greater than three standard deviations below the performance criteria in a single month); at the
same time, SWBT will accrue performance credits for service that exceeds that which is provided
to its own customers, and such credits may be used to offset future performance penalties.
Agreement, attach. 17, §§ 1. 1.4.2 - .3.

L. IntraLATA Toll and Exchanae Access Charges (Part B, Tab 3, Issues 13 & 15)

SWBT had argued to the arbitrator that nothing in the Communications Act gives AT&T the
right to have intraLATA toll calls placed over unbundled network elements purchased from
SWBT without compensating SWBT for the appropriate toll charges. AT&T, on the other hand,
had argued that SWBT should provide the complete functionality ofunbundled network elements
to AT&T, including intraLATA toll and exchange access.
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SWBT's Responses to June 10 Memo

In Order No.5, the arbitrator agreed with SWBT that there is no authority in the
Communications Act to use unbundled network elements as a means to avoid the restriction on
AT&T's ability to have intraLATA toll dialing parity prior to February 8, 1999, unless SWBT
receives approval to provide in-region, interLATA services. ~ Order NO.5 at 22. But the
arbitrator did require SWBT to compensate AT&T for any applicable access charges for
intraLATA toll. Because "SWBT is accessing that network to provide toll service to an AT&T
customer when it carries a 1+ or 0+ intraLATA toll call for an AT&T customer, ... SWBT must
compensate AT&T for access at the same rates AT&T would be required to compensate SWBT
for access." l.d..

In Order No. 13, the Arkansas PSC effectively affirmed the decision reached by the arbitrator
in Order No.5. Accordingly, SWBT must pay access charges to AT&T whenever AT&T
terminates an intraLATA toll call with a customer being served by an unbundled switching
element purchased by AT&T. Conversely, when AT&T uses its unbundled switching elements to
provide access to interLATA exchange services, SWBT may not bill AT&T for access charges.
The Agreement provides that "SWBT must compensate AT&T for [intraLATA] access at the
same rates AT&T would be required to compensate SWBT for access, including applicable CCL,
RIC, local switching, information surcharge, and local transport." Agreement, Attach. 6, app.
Pricing-UNE, § 5.2.2.2.3.1.1.

M. Trunk Group ConfiiUrations (Part C, Tab 2, Issue 18)

SWBT had originally argued that it was not technically feasible for it to combine local,
intraLATA toll, and interLATA toll traffic on the same trunk group. But in Order No. 13, the
Arkansas PSC required SWBT to permit AT&T to combine local, intraLATA, and interLATA
traffic on a single trunk group and send it to the access tandem or end office. The Agreement
memorializes this decision: "InterLATA toll traffic and IntraLATA toll traffic may be combined
with local traffic on the same trunk group when AT&T routes traffic to either a SWBT access
tandem which serves as a combined local and toll tandem or directly to a SWBT end office."
Agreement, Attach. 11, app. Interconnection Trunking Requirements (ITR), § 2.1.1.

2. Describe how, if at all, Order Nos. 12 and 13 explain the way in which their
resolutions of the non-pricing issues decided in favor of AT&T in Order No.5 comport
with the minimum requirements of section 251.

Order Nos. 12 and 13 are admittedly rather terse when it comes to providing an explanation
of the way the Arkansas PSC's resolution of the non-pricing issues comports with the minimum
requirements of section 251. Although SWBT had requested that the Arkansas PSC explain its
resolution of each issue and advise SWBT of how its position complies with 47 U.S.C. § 251, the
Arkansas PSC has taken the position that "there is no requirement that the Commission provide
SWBT with such rationale beyond that contained in Order No. 11." Order No. 12 at 11.

-10-



SWBT's Responses to June 10 Memo

Nevertheless, in Order No. 13, the Arkansas PSC provided a sufficient explanation for each
of the conclusions it reached:

A. Short-Term Promotions. In concluding that SWBT need not make promotions lasting 90
days or less available for resale, the Arkansas PSC relied on both section 9(d) of the Arkansas Act
and 47 C.F.R. § 51.613. ~ Order No. 13 at 9 (Tab 2, Issue 2). Section 9(d) provides that
"[p]romotional prices, service packages, trial offerings, or temporary discounts offered by the
local exchange carrier to its end-user customers are not required to be available for resale." Ark.
Code Ann. § 23-17-409(d). The FCC's applicable regulation provides that

[a]n incumbent LEC shall apply the wholesale discount to the ordinary rate for a retail service
rather than a special promotional rate only if: (i) Such promotions involve rates that will be in
effect for no more than 90 days; and (ii) The incumbent LEC does not use such promotional
offerings to evade the wholesale rate obligation, for example by making available a sequential
series of 90-day promotional rates.

47 C.F.R. § 51.613(a)(2).

B. Distance Learnina Services. This issue was resolved by the parties and was never
presented to the Arkansas PSC for resolution in Order No. 13.

C. Presumptive Unreasonableness ofResale Restrictions. In concluding that SWBT may not
impose any limitations, other than cross-class restrictions, on resale, the Arkansas PSC explicitly
invoked section 251(c)(4) and 47 C.F.R. § 51.613. ~ Order No. 13 at 9 (Tab 2, Issue 1). In
other words, the rule in Arkansas is that, with the exception of cross-class selling and short-term
promotions, "an incumbent LEC may impose a restriction only ifit proves to the state commission
that the restriction is reasonable and nondiscriminatory." 47 C.F.R. § 51.613(b).

D. Unbundlil\i Dark Fiber. The Arkansas PSC cited its prior decision in Order No. 11, and
section 9(t) of the Arkansas Act to support its decision not to require SWBT to unbundle dark
fiber. ~ Order No. 13 at 9. In SWBT's view, section 9(t) merely limits the Arkansas PSC's
authority to arbitrate and approve an agreement to the terms and conditions that were subject to
actual negotiations between the ILEC and the CLEC. The Arkansas PSC's reliance on Order No.
11 simply confirms its view that the unbundling of dark fiber goes beyond the "minimum
requirements for interconnection specified in Sec. 251 of the 1996 Act." Order No. 11 at 4. By
relying on Order No. 11 in adopting SWBT's position with respect to dark fiber, the Arkansas
PSC evidently determined that SWBT's position complied with the minimum requirements of
resale under section 251.

E. Provision ofMultiplexina. Etc. In adopting AT&T's position and requiring SWBT to
provide DCS with the same functionality that SWBT provides to itself, the Arkansas PSC
explicitly relied on "47 U.S.C. § 251 and FCC First Report and Order, CC Docket No. 96-98
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released August 8, 1997, (FCC Order), FCC Order at ~ 444 and ~ 445." Order No. 13 at 9 (Tab
3, Issue 11). In the Local Competition Order, the FCC required incumbent LECs, "as a condition
of offering unbundled interoffice facilities . . . to provide requesting carriers with access to digital
cross-connect system (DCS) functionality." Local Competition Order, 11 FCC Rcd at 15719
[~ 444].

F. Collocation in Huts and Vaults. In concluding that SWBT did not have to provide access
to its huts and vaults where doing so would be technically impractical, the Arkansas PSC invoked
Order Nos. 5 and 11, as well as section 9(t) of the Arkansas Act. ~ Order No. 13 at 9 (Tab 4,
Issue 1). As explained above, there was no genuine dispute between the parties with respect to
this issue, and the Arkansas PSC's decision to side with SWBT was consistent with federal law.

G. Reciprocal Compensation (Bill-and-Keep). The Arkansas PSC concluded in Order No.
13 that compensation rates were "not ripe for decision," thereby leaving in place the arbitrator's
decision to require Bill-and-Keep unless and until a significant imbalance in the termination of
traffic is demonstrated. ~ Order No. 13 at 9 (Tab 2, Issue 23). The Arkansas PSC explained
that it would exceed its jurisdiction under 47 U.S.c. § 252(b)(4)(A) for it to resolve issues "not
raised in the arbitration." ld.. at 7.

H. Compensation for Extended Area Callina. The Arkansas PSC adopted AT&T's
definition of "local traffic," justifying its decision by relying on "Order No.5 and [the] federal
Telecommunications Act." Order No. 13 at 9 (Tab 2, Issue 24). The arbitrator had concluded
that it would conflict with the 1996 Act for SWBT to impose access charges on traffic which
originates or terminates in SWBT's extended service area. Order No.5 at 39. The Arkansas
PSC apparently agreed in Order No. 13.

1. Local Dialini Parity for IntraLATA Calls. This issue was resolved by the parties and was
never presented to the Arkansas PSC for resolution in Order No. 13.

J. Access to Poles, Ducts, Conduits, Etc. As discussed above, although the Arkansas PSC
went through the disputed issues concerning the Master Agreement, the parties had effectively
resolved the issues by the time Order No. 13 was issued. In resolving the issues, however, the
Arkansas PSC explicitly invoked both Order Nos. 5 and 11, as well as sections 251 and 252 of the
Communications Act. ~ Order No. 13 at 10 (Tab 5).

K. Access to Services "Equal in Quality". In accepting SWBT's position on the applicability
ofliquidated damages in the case of a failure to meet certain performance standards, the Arkansas
PSC simply affirmed the conclusion reached by the arbitrator in Order No. 5. ~ Order No. 13
at 11 (Tab 2, Issues 28-31). Specifically, the Arkansas PSC relied on "Orders No.5 and No. 11"
in adopting SWBT's proposed performance criteria, even though the parties had largely resolved
the performance measurements issue by the time Order No. 13 was released.
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L. IntraLAIA Toll and Excbanae Access Charaes. In ruling that SWBT must pay AT&T
access charges for the termination of intraLATA toll calls on the unbundled switching element and
that SWBT may not assess access charges against AT&T for providing access to interLATA
exchange services, the Arkansas PSC invoked section 251(c)(3) and 47 C.F.R. §§ 51.307 and
51.309. ~ Order No. 13 at 9 (Tab 3, Issues 13 & 15). The Arkansas PSC explicitly relied on
the FCC regulation that requires an incumbent LEC to provide access to unbundled network
elements "along with all of the unbundled network element's features, functions, and capabilities,
in a manner that allows the [CLEC] to provide any telecommunications service that can be offered
by means of that network element," 47 C.F.R. § 51.307(c). In addition, the Arkansas PSC
invoked the FCC regulation that entitles a CLEC to "use such network element to provide
exchange access services to itself in order to provide interexchange services to subscribers." l.d...
§ 51.309(b).

M. Trunk Group Confiwrations. In ruling that AT&T must be allowed to combine local,
intraLATA, and interLATA traffic on a single trunk group and send it to the access tandem or end
office, the Arkansas PSC relied on Order No.5 and on 47 C.F.R. § 51.309. Order No. 13 at 11
(Tab 2, Issue 18). Section 51.309(a) requires an incumbent LEC to refrain from imposing any
"limitations, restrictions, or requirements on requests for, or the use of, unbundled network
elements that would impair the ability of a requesting telecommunications carrier to offer a
telecommunications service in the manner the requesting telecommunications carrier intends." l.d...
§ 51.309(a).

3. Does the way in which Order Nos. 12 and 13 resolve the non-pricing issues decided
in favor of AT&T in Order No.5 comport with the minimum requirements of section 251?

Under section 252(e)(6) of the Communications Act, federal district courts have the
exclusive authority to determine whether or not a State commission's approval of an
interconnection agreement is consistent with the requirements of sections 251 and 252. SWBT
submits, therefore, that whether or not the Arkansas PSC's resolution in Order No. 13 of the
"non-pricing issues decided in favor of AT&T in Order No.5" is consistent with the minimum
requirements of section 251 is a matter solely for the federal district court in Arkansas to
determine. What is clear beyond question is that the Arkansas PSC believes itself to be bound by
federal law - as reflected in the numerous decisions reached in Order No. 13 based explicitly on a
provision of the federal statute or applicable federal regulations - and believes that its
responsibility under Arkansas law is to determine whether "the [incumbent LEe] is offering
interconnection, resale and unbundling which complies with the minimum requirements of Sec.
251 of the 1996 Act," Order No. 11 at 4. Whether it has "gotten it right" in every instance is an
issue for a different decision maker; that it perceives no conflict between its obligations under
state and federal law is what is relevant here.

SWBT believes that the Arkansas PSC's resolution of each of the relevant issues in Order
No. 13 complies with the minimum requirements of the Communications Act. For example, the
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Arkansas PSC' s decision not to require the resale of short-term promotional offerings is entirely
consistent with the FCC's conclusion "that promotional prices offered for a period of90 days or
less need not be offered at a discount to resellers." Local Competition Order, 11 FCC Rcd at
15970 [~ 950]. Of course, the services themselves are available for resale at the wholesale
discount off the regular retail price.

The Arkansas PSC's decision not to require SWBT to provide "dark fiber" as an unbundled
network element is not only consistent with the FCC's Local Competition Order, 11 FCC Rcd at
15683 [~366] (listing "minimum set of elements that must be unbundled by incumbent LECs" and
excluding "dark fiber" from the list), but it is consistent with the decision reached by many other
State commissions throughout the country. ~,~, Petitions by AT&T Communications of the
Southern States, Inc. for Arbitration with BellSouth Telecommunications, Inc., No. 960833-TP,
at 22 (Fla. PSC Dec. 31, 1996) ("we find that dark fiber is not a network element, as defined by
the Act, because it is not a facility or equipment used in the provision of a telecommunications
service"); Application ofMCI Telecommunications Corp. for Arbitration with GTE California,
~, No. 96-09-012, at 34 (Cal. PUC Sept. 10, 1996) ("Since dark fiber is not used to provide
telecommunications services ... GTEC shall not be required to unbundle its dark fiber");
Interconnection Aareement Neaotiations Between AT&T Communications of the South Central
States, Inc. and BellSouth Telecommunications, Inc., No. U-22145, at 43 (La. PSC Jan. 15,
1997) (dark fiber "is by definition not used, and therefore it is not a 'network element' ")."

SWBT also believes that the Arkansas PSC's decision to require resellers to take SWBT
services as they currently exist, including approved use limitations on the services themselves is
consistent with the 1996 Act. ~ Order No. 13 at 9 (Tab 2, Issues 3 & 4). Although the FCC
has defined "resale restrictions" to include "conditions and limitations contained in the incumbent

"Accord Petition ofMClMetro Access Transmission Services, Inc. for Arbitration to Bell
Atlantic-PA, Inc., No. A-310236F0002, at 25 (Pa. PUC Dec. 19, 1996) ("Bell is not required to
unbundle dark fiber"); AT&T Communications ofWashini1on, p.C., Inc. Petition for Arbitration
with Bell Atlantic, Case 1, Order NO.7 at 23 (D.C. PSC Dec. 2, 1996) (dark fiber is "not a
network element and... BA-DC is not required to provide unbundled access"); Petition ofMCI
Telecommunications Corp. for Arbitration with Bell Atlantic, No. T096080621, at 11 (N.J. PUC
Dec. 19, 1996) ("dark fiber should not be made available to local competing carriers"); Petition of
AT&T Communications ofIndiana. Inc. ReQuestini Arbitration, No. 40571-INT, at 17 (Ind. PUC
Dec. 12, 1996) ("GTE is not required to provide access" to dark fiber); Petitions for Approyal of
Aireements and Arbitration ofUnresolyed Issues, No. 8731, Order No. 73010, at 26 (Md. PSC
Nov. 8, 1996) (the Commission "disagree[s] with AT&T and MCI that Bell Atlantic should be
required to provide" dark fiber); Interconnection Aareement Neaotiations Between AT&T
Communications of the South Central States, Inc. and BellSouth Telecommunications, Inc" No.
96-AD-0559, at 27-28 (Miss. PSC Feb. 12, 1997) ("BellSouth should not be required to provide
dark fiber as an unbundled network element").

-14-



SWBT's Responses to June 10 Memo

LEC's underlying tarifI," Local Competition Order, 11 FCC Rcd at 15966 [~939], it has also
concluded that "[t]he 1996 Act does not require an incumbent LEC to make a wholesale offering
of any service that the incumbent LEC does not offer to retail customers." hi.. at 15934 [~872]

(emphasis added); =.a1SQ. 47 C.F.R. § 51.603(b) ("A LEC must provide selVices to requesting
telecommunications carriers for resale that are equal in quality, subject to the same conditions,
and provided within the same provisioning time intelVals that the LEC provides these selVices to
others, including end users."); 47 U.S.C. § 251(4)(A) (an incumbent LEC must "offer for resale at
wholesale rates any telecommunications selVice that the carrier provides at retail to subscribers
who are not telecommunications carriers" (emphasis added». SWBT believes that the use
restrictions in its Plexar selVice, for example, are merely aspects of the definition of the retail
service itself, rather than a restriction on resale.

4. Does the way in which Order Nos. 12 and 13 resolve the non-pricing issues decided
in AT&T's favor in Order No.5 support SWBT's interpretation of Order No. 11 (as
described in the June 10 Memo) or AT&T's interpretation of Order No. 11 (as described in
the June 10 Memo), or some other interpretation?

According to the Staffs June 10 Memo, U[i]n SWBT's view, the problem with Order No. 11
is not that it construes the Arkansas Act to preclude the Arkansas Commission from interpreting
and enforcing the minimum requirements of section 251, but merely that it fails to explain how the
reversal of Order No. 5's rulings in favor of AT&T comports with the minimum requirements of
section 251." June 10 Memo at 2. SWBT believes not only that this view of Order No. 11 is
accurate but that the Arkansas PSC' s subsequent decision in Order No. 13 confirms its accuracy.

Although it is certainly true that the Arkansas PSC could have written both Order No. 11 and
Order No. 13 in a more intelligible and accessible manner, it is also true that it had no obligation
to provide an exhaustive explanation of the reasons for reaching its conclusions. As the Arkansas
PSC repeatedly indicated in Order No. 11, it believes that Arkansas law requires it to approve the
terms and conditions with which the incumbent LEC will agree "if those terms and conditions
meet the minimum requirements for interconnection specified in Sec. 251 of the 1996 Act." Order
No. 11 at 4 (emphasis added). Where the Arkansas PSC concluded that the terms and conditions
proposed by the incumbent LEC did nQ1 meet the minimum requirements for interconnection
under federal law - such as where SWBT proposed to provide digital cross-connect selVices only
in the same manner that it provides such selVices to IXCs, rather than in the manner that it
provides such selVices to itself - the Arkansas PSC rejected the incumbent LEC's proposed
terms and conditions and adopted those of the CLEC.

In sum, although the parties may continue to disagree about whether or not the Arkansas
PSC has properly interpreted what the minimum requirements of federal law are in each instance,
there is simply no doubt that the Arkansas PSC has applied its view of those minimum
requirements in resolving the disputed issues in Order No. 13. To the extent that the parties
continue to disagree about the way the Arkansas PSC resolved particular issues that have now
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been incorporated into the Agreement, their remedy lies in section 252(e)(6). Neither SWBT nor
AT&T has hesitated to invoke this statutory remedy in the past, and they have both recognized
that it is the exclusive mechanism for resolving disputes of this kind.
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COMMON C4.IIlEI llUU4U
,oua& PR.OGRAM PLANNJ1rIG DW1S10N

To: Todd SiJbtrpld. SBC
Fluk SImODl, AT&T

From: Carol Mattey, Chief. Polio, aad hoaram. P1aDDU11 DivtlioD, FCC CCB
Ala s-r, Po&y DiviliOJl Staff
JoutbID AIkin. Policy DlviJioa Std'
loe Welda. Policy Division Staff

R.e: ImpMx of ArkIDIU PSC Order Nos. 12, 13 on FCC Pree:paon Proc:eediDl91.100

Date: JUDe 10, 1991

We wouJcl Jib to .. 10011 with repr.' ativet at your~ onnqwria to
diIwu ..... aDd to wbIIl __t Order NOI. 12 _ 13 of1b8 ArIraDat Public StI'Vice
eommi"'oll (Arkw_ COIIIDIisriOIl or AItcIII-. PIC) ill die~ erblamoa
~ bltwtllll AT.TC4_~oftMS~me. (AT&T) IDd South1Nlt.tlm
Bon Ttlepbone COlDPIIl)' (SWBT) .. isMs rtiMcl by till pr.-pUaa pIItiticms Sled. wilh
the FCC by MCI T"'Cl'MWliCitiOAl Co., IDe. (MCI) aad AmaricID CoJmDUIlicaticma
Services, Ina. (ACSI) r..._ tbe Mew.. Tl1tcommtmieatiON RaaulIIDrJ Ratbrm Act of
1997 (Ark.... Act or NsC 77), CC DoakIt No. 97·100. To fD.lt8r procIDcdw dfIauIIkms
c!IIring these mCClliDp. we IUIDIDIrize below the isIuos we~ Jib to IddtIu.

In Orcs. No. 11. me A.rk'Iuu Commil'ioft CODd1lded. that, Ilfp]unulm 10 me
rtttric:tioDI Oil the [ASM_) CommitliQD.~SaudIIorlty iB Act 77, tbe [Ad.pS] CDllllftiaioIl
bu DO IUChoritr to order SWBT to proYidI u.Q1D NIIl. or uahaIadliDs tD AT&T aD

., di6I_ teImI or COIIditIoos tha SWBT will 11) provide R'ICb ICI'YiccI to •
COIDPfICitor iftMa ,,,,,,,, tIItJl COfIIiIIIt»u IfIftI 11M IJIbriIJn8II fWI'I/n1rWlltl for /1ftIrC01fIIfdiGn
Il*iJtId mS«. JJ1 of'" J911 Ad." Order No. 11 It 4 (c:mpbMia added). Alto in Order
No. 11, tile Mken- ComIDiIIion~cl] Order No. , .. ""!Y iatIrcoDDectioD !1!Iale, and
UIlNMIlnc i-, witIa the awpt'iOD of prigi.... wbiGIl ....... poGtlOil orATIl,T."
0ICler No. 11 at , (...... ....,. In om. No. S, blnNvc, 111. A.... CoDIIaillioD
oile IdoptICI die poIidoa. of AT&T pnoilll,. ..... it be1iewcl d:Iat doiaa 10 ..MOMMtY
to comply with tho miDiDuan raquixaaana of acctioa 251. 8ft Order No. S at 7 ( of
promotioIas), 1-9 (ftIIIc afditlaco ,Mllliga Sln'i.ceI)J 9-11 (preIumpd.w UDnIlODlbl of
~ rutriotiODl). 2S.2I(~of dirk ftlMt), 30.31 (unhunctlinl of mubiplaing and
.. services), 36-37 (coUOClldOll in buta u.d YIIllD), 37·31 (bill BDd kKp 'I'ftIItbod of
reoiprocll compenad.o!l), 3..39 (po1flPbic scope of Iac:al ca1HDg arers), '()..41 (dialiDc



puity for iD1raLATA calIs), 4143 (accoss to poles, ducts, and conduits), 57 (equal access to
services, UNE" intc'rconnecticm, and ancillary ~cUona).

In prior discuuiou, we asked. SWB! anci AT&T to addtuI tbia ,ClAMTlina iacoa.silte=y
between Order No. S aDd Order No. 11. IA particular, M asked SmT aDd AT&T to aplajl1
how ODe can square the A1:kansu Commission's profeued stmd8rd of adhcaru:e to the
miJDzwm reqWtmeD.U ot sec:uon 251 111 Order No. 11, wi. me AdcaDIu Commission's
reversal in Order No. 11 of all DOQ·pricinl decisioDl favoring AT&T in Ordc No. s,
iQClucti.na ctocilioGs in Order No. , apparently re:n.dered to meet the minimum requ2reawus of
section 251.

SWBT wi ATcl1 ntlPcmdId with cord1ictiDg aa.swea In 11m, SWBT stated that,
even after Order No. 11, the Arlnm.. .luX doR _ ~ the Arbn•• OmunblioD from
in_retina for itlelf 8DIl impo_ over SWBT's obJtcdcD, tbI "mininmID requiJrtrrw,:a11 of
Secrioll 251 in a manner that supp1emmu or cxc:eecIa the req1IfI.... 1J*iBed' ill FCC orders
aDd. replMioat. ID swars view, 1he problem wi1b 0rdIr No. 11 fa DOt 1hat it caascraa the
Arbn,.. Act to preoiude!be Ark.Mt-Conmiuion fi'om. Wtmpetiq'" tDforc:iq tba
minimum~ of 1lCU0Il 251, but maly that it tdt to apllill how me rewnal ot
Orda No. 5', IUli... in fa¥or of AT"T comports wtdl t1Ie miIWaum requiremOldS of ICGdcm
2S1. SWBT argued, tot tXIDlpl.:

T1te Am.-. PSC CIa - iadIed, - ..,... for itIoIf wbIIt
oowtiI_ 01 251111d is_
1IatIId to" ftMI'dtA'WDIpll"HW iJl at ftrs LDt:tIl
CoInpIthftJIJ 0rdtIr. In O. No. 11, tile AI:Icanu' PSC hal
u.,tdlcla ..utan.. M oa1y to ..... it from impoIil2a
OIl iDcumbellt LECimy u.rooDDeCd~UDbandlIn& or~.
obUpdaa kyoml tboIt nqairecl by fedcnl1.lw.

• • •
To _ tilt AI'W1'8f PIC ".,.. tbI& .... 251fItl'" iIIt ~ or~ _ i, DOC
~ n:qaiJed in tbe 1At:tIl~~, tbI PSC "'II)'
\IIIdIr Aak- •• law - aDd .", \JIIder fec1Irallaw -.. impotI
tboIe obJipdDDl. .

• • • •
n. JI'OWa .... tIII1SC'1 deciliQll .iA 0nIIr No. 11 .. DOt
tJ.t it~ SWBT's obIipDmII to tb8 JdiDimum reqail.....
at..... 251' .. daI]AfIfIl Co. , Or*r -1'IdIIr, it wu
iA tile way it broIId17 rewrJDd. ttl prior wifhout
expJein'n. how SWBT's pmic:ul8r propoIUs I'd'" the
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requimnems of SlCd.OD 2S1 and tba Local Cornpetitkm
Or-dtr, ...1

AT&T ccmstrued Order No. 11 very differently, 1D brief, ATAT statlld tbIt, after
Ordlr No. 11, the Arlc.anaas Act precludes the Ar.kansu CoamUssiou from interpreting for
itself 1be "minimum requinmeats" of section 251, aDd !om imposing on SWBT aPO'
"intBrconaectiOA~ requiremmt to which S"'fST objects, C'YCII1 a reqlU.e.toeut imposed by FCC
orden or relUlations. Accotdina to ATAT, Order No. 11 tn. be read in 1bis limitiDc
mIDDC, because Qrdao ND. 11 revenea all of Order No. S's non-prioiDl deciJiOlU favoriq
AT&:T without also cxpWDiDg tbtIt such rtVtrSalI comport with the miDimum requimnerrt.s of
section 2~1. AT&T IIfIUId, for example:

AT&T belions tbII [ia Older No. 11] tbe~ cammiMiOD
tr,* AlA n u a tnrdetory rale of CODItIUa'I:loD pnhibitiDg it
fi.'om iJ1ter'prI1tDa the (1996 fodal]T~onIAct ill
such a mIIIIIIl' that would. requite iucumbeat LECs to provide
___ imarCQ!1MCtioa. OIllDy tenDS aDd ooMtdOlll to which
they do not... 1"hI.A.drInIM~'s iatecp&etatioD
.. app1ic&tioa. of A1:Jt 77 In Order No. 11 faaIc1-.. 1M
POIIibility that the Ar'cen•• coamDIIion bIJieveI ,.. it Is
I*llIhW by Act 77 to impoIe BVeIl thai. obliptiou lp6dfted
ill die PeC's LMd C&MN'!'i9l QaIIr, UII1Ia SBC ... to
tIlE. ThIs is .,fjrmed by 1M DtllBfKRlllIIIIp6CI:I in which 1M
rcnlt tIaIt ...... to haw bam meIIrId Ia Older No. 11
'YiolDs the FCC's Order.

• • • •
0rdIr No. 111'l6ctl tba A........ Ct8••ri...·s beUIf tbIl M
77 pnbi1IitI it ,... iDtIqaetiul1le [1'" ftdIraI]
T...-llio.... Aot to req" ., tal or coadidoa far
u-oo.tDdce, IGCUI to ....nf1ed .........which
is appaIId~ a.lmambat L!C.t

Sma. SWBT ..ATAT rtIP-- to otIf iDlPdtI f8III1IblI om. No. 11, ..
Arkm"C~ 11M __ 0rdIr Na&. 12 aDd 13 .. tie~ ebilrltion
proaaedml bctMm!WIT ..AT.:f. Older NOL 12 ad 13 ,., blow ...~e to

I Aa t _ ..~....... 10. 1," hIa GeofhJ N.D_..AMIIIDt1 fW 8W1T, tD
.......... SIIu, s-w.ry,,-.aee...i-. oam.... CC DodrIcND. "·100, • 3~ 7
(.,11.... ill ariIJDaI).

, A••••to J.-.r......S. 1'" ima FIIIIC S. -...ao..:_AtIaIn 1)11__, ATAT,
C9 MIplie'" SUI, SwaN,. 'edInl CoaDualcIllaue-a.... ec D-.No••7-100, IE 3, s.
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the issues before 1be FCC reprd1q preeTDpUon of the Arkansas Act. To add1es11hat poiDt,
we ask that SWBT and At&T respond, in writing if at all pos51"ble. to the following
questions:

1. How do Order Nos.. 12 and 13 resolve the non.pri~g issues decided in favCl of
AT&T in Order No.5? Do Order Nos. 12 and 13 resolve all such iuuu in favor of SWBT,
8$ apPareJ1tly required by ODr No. 11? Ifnot, why not?

2. Describe bow, if at all, 0rdIr Nos. 12 aDd 13 explain the way in whicb thar
relOlUliCDS of the Don-pricing iuua deQdtd in. favor of AT&T in Order No.5 comport with
the miDimum requinmmtl of s=tion 2S1.

3, Does the way in which Order NOI. 12 mel 13 ruolvc the non-priciq iJIan
dec.icled ill fAvor of AT&T ill Ordet No. S comport wid) u. mimm'D"A requ1remmta of sectioIl
251? .

4. Dou the way in whidl Order Nos. 12 .. 13 ruolve the noa-priciDI i....
decidecl iA ATArs tavor ill Or_ No. , support SWBrs iasIrprttaUoJ1 of 0rdIr No. 11 (M'
ducribed aboVl), or ATAT's iDtllpnatioft of~No. 11 (_ deIm"'becl above), or lome
otblr i=rIrprecIdcm?

I.a.1DIWeriD&... qM... P*-l~ aad diIC1III each relIYIII& .btUatl...
SUfII••Y, compnbalvtly, IDd .. .,.1oaUy• poIlIibIt, "2'"""1,
tIM: pap:II of cacb ordet in wIIic1l tbo i-. is dI ladl1l101'Wld. the "'s referea,ce
11UII11:Ma'. PIe.. address, Ie a miaim'''''. the codoaIed la 0JdIr No. S It 7 (lWIIe of
pIOI!lOtiODS). 8-9 (l'eII1o of diMaoo '_me ..nea), 9-11~ .....u....... of
n.a. ratricdou). 25·21 (uabuDdJiDa of daIk 1RJer), 30.31 (........ of aJltiP.iD8 ad
otbw MMe.), 36-37 (aoJIooadoD in.. lid "'*'), 37·31 (biIl- bIp DMIIbad of
reciprooal comptDlldDJ1), 3'-39 (Jeopapbic IOOPC of 1001I calUDc _), ~l (c1dac
pa'ky f= iDtrILATA caUl), 41~1 <_ to poa.. cIucsI, aDd ccatui1I), IDd 51 (equallCClll
to ....., UNBa,~ ad aDDilIary ftmatiom).

We v.-y muah appatoilte Y*l*tiOipltiOJl ill tbiI cIiIIDtue IDd look foIWIld to
dW'IIiD. me fol'llOiDl m.a.u with you. Pt.R calJ Ala: S1aa (411-7214) pmmpdy dIr
NClIIipt ofthil~!mto IIbIcIalc a...... In 'h'f&Id-, ,.... .... a oapy of1hil
aaemo!aodum to (i) lIlY.....,...bInto dIIt )'011 m. widl the Connniiuim in CC
no..No. "-10G, -' (II) IDY ....""1 umDII)' tMt you me wtdI. 1M Camnrillian
in CC Docker No. 97-100. 1f1011 wau1cIlib a "bard copy" ofthia JDIIIIOI'IJIdm.D, in Idditicm
to a 6xtd. COPY. p1IuI CII110e WIIc:h (411-1591).

cc: Dany B.~ ACSl
Lisa B. Smi1b, MCI
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