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EX PARlE

Ms. Magalie Roman Salas
Secretary
Federal Communications Commission
Room 222
1919 M Street, N.W.
Washington, D.C. 20554

June 26, 1998
ORIGINAL

Re: CC Docket No. 96-45; Universal Service; MCI Petition for Declaratory
Ruling

Dear Ms. Salas:

On June 15, 1998, the United States District Court for the Eastern District of Virginia
issued the attached Order blocking enforcement of the Order on Rule to Show Cause issued by
the Virginia State Corporation Commission (VSCC) in which the VSCC ordered MCI to cease
collecting the Federal Universal Service Fee and National Access Fee as set forth in its federal
tariff.

Please add this letter and the attached Order to the record of this proceeding.

Sincerely,

Mary 1. Sisak
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASlERN DTSTIUCT OF VIRGINIA

Richmond Divbion
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Plaintiffs, ,

Mel TELECOMMUNICATIONS
CORPORATION. a Delaware Corporation, and
Mel TELECOMMUNICATIONS
CORPORAnON OF VIRGIN IA. aVirginia
Corporation

v.
Civil Action Number 3:91CV284

COMMONWEALTH OF VIltGlNlA STATE
cORroRAnoNco~SmON;md

HULUHEN WILUAMS MOORE, f. CLINTON
MILLER. and nmODOR.E v, MORRISON, JR.
In their official eapaelues as Commis~oners of j

the Commonwe.alth of Virginia State Corporation i
Commission, !

I
I
1

Defendants. !

QBDER

This matter is before the Court on the parties' cr~ motions for SUDlJlW)' judgment For Ihe

reasons stated in th.e MemorandumOpinion, the plainti.ff$' motion is GRANTED md the defendants'

motion is DENIED. Def'c:Diants arc pC1'IIW\ently enjoined from lmpleQIL.~ljnl:: and enforcing their

May 8, 1998 "Order on Rule to Show Cause" .gaiDst the plaintiffs.

It is so ORDERED
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lei the Clerk send acopy ofthis 0rQer and the acoompanying Memorandum Opinion to all

<X)un~l of rcr..ord.

DATE

~ \, L.uJ~~
6iUNii'EDSiA1iSDISTRICT JUDGE

2



F10M Mel LAW 3RD FLR 1133 19TH WASH. D. C' (MON) 6.15' 98 16:47/S116:45/NO. 426135128C P 4

IN'rHE UNITED STATES DISTRICT CO
FOR THE EASTERN DISTRJCT OF VIR.UlI'~1

Richmond Division

I l E

»J 1 5 /998

I
I

Mel Telecommunications Corporation, et aI., I
I

I
Plaimi1fs \

I

I
v. l Civil Action Number 3:98CV284

I
I

Commonwealth ofVirginia Staie Corporation :
Commission, et al., :

I
j

I

Defcnc1aDts I
MEMORANDUM OPINION

This maner is before the Coun OD the parties' cross motioD3 for summary judgment. Mel

Te1ecommunicatioDS Corporation ("MerT') and Mel TdeooIIVDlIItiC41ions Corporation ofViIltinia

("MeIV"), Mel collectively. seek injunctive and declaratory relief to block enforcement of The

"Order on Rule to Show Cause" issued by the virgiDia Swe Corporation Commission ("SeC").

The sec bas moved for summary judgment in its favor. or alternatively, 10r dismissal (or lack of

subject matter jurisdiaion or abSlCM10n.

The &ds in this case are not in dispute, Plain1itfMCIT is a COIpOration organized under the

laws of the 3tate 'of Delaware. It provides interstate long distance telecommunications services to

customers in !:he Commonwealth ofVirginia &nd in evety other stare, pursuant to tariffs on file w;th

tbe Federal Communic::ations Comrru$~jon ("FCC"). In order Cor a fu~ign cOl'potation to act a.~ <I.

public service company in Virginia 1t must rcincotporak. Plaintiff MCIV is a wholly owned
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subsidiaIY ofMClT and is organized under the laws oftbe Commonwealth of Virginia. MCIV

provides~ long diSWlCe telecommunications !«Vices to customers in Virginia, pursuant to

tariffs on file with the sec,

The Fcd.ral Communications Act of 1934 ('"lhc Ad"'), 4-1 U.s.C. § 151~.• imposes a

~mpteheosi'YC federal regulatory scheme on rates and char&es levied on iutersaate and intema1ioual

commuui~M. Under the Aot, common carriers such as MCI mlm loflle with the [FCC] ...

schedules showing all charges . . _and showing the e18S:liiiC8.ti~ prac.ti~. and regulations

affecting ~ueh <:barges." 47 U.S.C. §20J(a). Fe4crallaw requires Mel to charge its customers the

charges set out in the FCC Tsrirf and SJ*ifically f()fbids any deviation from those cllarges.

including refimdiDg any portion oflhe charges. 47 U.S.C. §203(c).

In 1997 and 1998, Met filed amendments to in FCC Tari1fto add two addition3.1 char~ to

be imposed. on MCI's interstate customm. SpecifiCllly. Mel added the Fedenl Universal S.rvi(:~

Fee ("FUSF'). FCC Tariff'§C-L-612, and tbe-Nai.ional Access Fee("NAF'), FCC Tariff§C-1.0613.

Mel addtd these charges 10 its FCC Tariff in response to certain charges and payment obligations

imposed on Mel by FCC reeulatory orders issued in 1997. The FCC ~ses portions of the

UDiversal service dwge on Mel in direct proportion ofMCI's total revenues, including intrastate.

interstate, and intmlational calls. MO's tariff 8.':sesse5 its interstate customers the FUSF in

proportion to it.~ customers' total bills (including intt8StatC,in~, and international calls), and

until April 1, 1998, it also ~ses.sed the NAf for certain sm.all business interstate cu1tomers in

proportion to their total bHls. Mel does not appl)' these charges to CUStOmers who have lDCurrod

only intrastate c:harg~.

2
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In febl'U3ry 1991, SWfmembers of the defendants asserted to Mel that Mel's federally

tariffed FUSf met NAP imprope1'ly unposed intrastate elwges on Mel's intclmte customers located

in Virginia. Mel denied tbat the tarift'was improper. In pan as a result ofthe concerns ofthe seC's

staff, on April 3, 1998, MCI filed a Pcritioll for a Deelaratory RaIiDg wilh the FCC asking that the

FCC c.ltrify tblt camen are DOt precluded &om. Daposine00~ customers charges of the type

contained in Mers Tariffed FUSF charge. On April 13, 1998, Ihe staff of the SCC filed an

opposition to Mel's Petition before the FCC.

On-March 13, 199A, sec SUfffiled with the sec a teMotionfor Rule to Show Cause." The

motion assorted that MCI's NAF and FUSF charges violaaBd sec and FCC reqUirements and asked.

the sec to "enter an orderd~ni Mel to show causc, ifit~ why it should not be enjoined from

continuing to bin customers illegally for its 'Federal Universal ScM« Fee' and 'National Access

Fee' and why it shouJd not be requited to refund to ~mers all amounts colle(.1ed in excess of its

tariffed rates." On April 24, 1998.lhe sec granted the stairs motion and i~!:ued a "Rule to Show

Cause:' On May 8, 1991, the sec~ an "Order on·R.ule to Show Cause" ('"the Order"),

forbidding MCl from collecting the FUSF and NAF as set forth in the federal tariff. and requiring

Mer to rebate with iDteftst within sixty days all ofthe charges previously collected.

MClfiled. a Motion for Temporary Restrainin& Order against the sec, asking that the sec

be -:nioined frolll enforcing its Order. On May 12. 199&. the Court issued a temporary restraining

order "en-joining the defendants from implementing 3nd enforcing ~e May S. 1995 Order. The Court

Dlso prohibiwi Mel 1Tom expanding itS 1Irit!conection to classes ofcustomers Dot currently being

cbatged the NAP and FUSF bal)eu OD total revenue. The matter is now betore the Court on cross

motions for summary judgment Qf in the alternative, dismis,a) ot'tbe complaint.

3
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The gravamen ofdefendant's argumeot i~ that the sec bas exclusive authority over I3tCS aDd

charges for intrastate telecommunications servi<:cs inVirginia. and1hatMel's FUSF andNAF tariffs

violate sec regulations. In its "Motion for Rule to Show cause;' the staff of the sec set forth

re8SOM for its request The stafffound tbIII: the MCrs FUSF and NAF mrilTs were in violation not

only of the SCC'~ requiremcnt.~ but "in contravention to the order of the 'FCC which required

carriers to recover their contributions to said fund from their <.rates for iDlcmare services only.'"

Motion at 3-4_ In its "Order on Rule to Show Canse" the sec set forth ia reasons fOT enjoining

Mel from billing the FUSF and NAF and ordering Mel to refUnd those tariind rates. The sec

specifically held:

... the FCC's Repott and Order dearly. uneqnivocaUy and unambiguously reqwres that
camcrs must recover tbeir universal serviA::e contributions oaly through their rates for
interstate services only. There is no unccrtaiDty as to this point

The Commission agn:es to some considerable extent with counsel for MCIV that the
Telecommunications Act of 1996 and subsequent fCC orders have crcaIed a ".mess" for
CMl'ielS. However, Merv's argument that theft: iJ sufficient latitude in the Report 311d Order
to permit it to collect tmiversal .service contributions in intrastate rates is whoUy without
support. Further, MCIV's contention that the filing of a federal tariffby its affiliate, Mel
Telcrommuni<:a1ions Corporation allows it to make chqes mrates for intrastate calling is
also without suppon. Carriers cannot make changes (0 rates for lheir intRSwe services at

the FCC. For that. they must comply with the regulations and orders ofthis Commission
The law is well settled on dl.is point.

Qaier go Rule t2 Show Caw at S.

1bo seC's own Order is instructive in defendant's motion.to dismiss for IMk of subject

matter j...n3di~ion iIIlld its request that the Court abstain from adjudicating. Defendant argues that

th¢ Court tack.1 jurisdiction to review a determination made by the sec pursuant to the Rooker·

Feldqn doctrine. ~ District pf Columbia Court ofAppcials y, feldman, 460 U.S. 462 (1983);

4
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Rook.er Y. Fidelity Trust ~Q.. 263 U.S. 413 (1923). The doctriDe prohibits United Slates di~1riet

coutts from "sitting in direct review ofstate court decisions." f'el4mID. 460 U.S. at 483 n.l6. It

does no. affect the decis»o--making authority of the Coun in du:. case. Mel oonetdy notes tha\ this

Circuit. among many othOlS, has hold that the Rpgkq-FoJ4mp doariDc does DOt apply to bar federal

district coon rev;ew of 3 quasHudic::ial dceWOIl made by a slate adminUtrative agency. unless, as

is relev3Dt in this case. the agency is acting as an agent ofa state court. ~ Flemipg v. WOIke~s

COIIlDGMon Comm1n oftbc Commonwealth of Vircinia. 78 FJd 518. 1996 WL 9384.3 at *1 n.4

(4th Cif. Mar. 5. 1996)('unpublishedopiDion); Van HaMp v. CiSYofCbicago.l03F.3d 1346. 1348

9 (7th eir.). cert. deN. 117 S.C\. 1846 (1991); Nvey VF Dean. 32 F.3d 1521, 1525 (11 th Cir.

1994); IVY C1ubvFBdw;rd!J 943 F.2d210. 284 (Jd Cir. 1991) c:en. depiedsybnom. Del Igfo y.l~

Cl.ub. S03 U.S. 914 (199:2); SCQ.1t v. flowm, 910 F.2d 201. 208 (5th Cu. 1990). The decision of

the sec in. its "Order to Show Cause" is not an adjudication ofa Slate court or 3ft agency acting as

an agent of a slate court. Defendants c;te National Home Ins, Co. y S..rc Cmp, COmJQ'n, 838 F.

Supp. 1104 (E.D. Va.. 1993) in error for this prapositioD. They are unable to guide the Court to It

single case tba1 supports the proposition that the Rookcr=Eel4gn doctrine bars this Court from

deciding the merits ofplaintiffs' complaint.

Likewise the defendants) argumea.t that the ColDtbets federal questionjurisdictionover this

case because it arises solely under Virginia law is without merit. Mel's action ari3es under the

COIDIDWlications Act of 1934, 47 U.S.C. § 1 aJIQ.. the Supremacy Clause oftbe United States

Constitution., U,S. Const. art. I, §8, <:l.2. and 42l).S.C. §1983. This Court bas jurisdi~on under 28

U.S.C. §1331. ~SUY Delta Air L~s. 463 U,S. 85) 96 n.l4 (1983)(nA plaintiO'who seeks

il'\junctive relieftrom state Rguiation, on the groUl1d that such regulation is preelnpted by a federal

5
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~1atu.te which, by virtue of tile Supremacy Clause ofthe ConsDtution. must prevail. thus presen1s a

federal question [over] which the federal cowts Mve jurisdiction uoder 23 U.S.c. §1331")

Defendants further argue that evc.n ifthe C4urt has jurisdiaion, it should elect not to exmise

in accord.nee with the abstatioo doctrines of¥ouogerv. Hm.401 U.S. 37 (1971) and Bwfqrd

V Sun Oil Co... 319 U.S. 31S(1943). Uader the YQYDICt abstemion doctrine, f!:den! COUIU should

absta.io from jUIUdictiol\ wheaever federal ~laims hllVe been or could~ presented in ongoing statt

judicial proceedings that concern important $13te intereSts. K,im.$tm.lnc. v.~t o(Waste

Manaummll. 1'32 F.Supp. 646, 64R (E.D. Va. 1990) The sec argues thDl there is an ongoing

prOGeeding in the VirginiajudiciaJ sySlel1l. because Metv bas an JWtomatic right ofappeal to the

Virginia Supreme Coun. Va. Code §12.1-39. For YQunser purposes, a state's trial--and-appeals

process is treated as a unitary system. New Orleans Puh. serv, me. y. Cound! of City of New

Qrlew (NOpsn, 491 U.s. 350, 369 (989). This is true even during the juncture between~

ltdmi"istrative and stale court appeal p~dings. ~ PbUlip:t v. Yip' Bd, g(Mtdjsjne. 749

F,Supp. 715. 729 (E.D. Va. 1990).

Nevertheless. the Coun need not abstain in this case for the reasons set forth explicitly in

Public Utilities Commis.Son arObio. et Ai.. Y, United FueIGa.~ Co.. et al .311 U.S. 456 (1943). in

whi~h a st&tc public utility commission asserted jurisdiction to fix the rates charged by United for

natural gas. The Court found. ho~u. that Congress throuch the Natural Gas Act of 1938.

pl"eempl.,d the regulatory powers over the transportation and sale of oatuml gas in interstate

commerce. The Court ihlerpretcd \.be legislative history of the Act to ~bHsh a dual system of

regulation where the federal Power CQmmission would exercise jurisdiction over maners in

l!\terstate and foreign commerce, flJld local nlaUm would be left to \~ state regulatory bodies. Id..

6
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at 467. The Court found tb31 the District Coun did not abuse its discretion in granting relief by way

of u.iunction. and it outlined a similar scenario to that which Mel finds itself as a result of events

leadinG to the case at bar. The sec's efforts to distinguish United Fuel trom this case arc

UDpetSUUive. 1'hD SCC's Order is not "'plainly valid" as it assertS. The Order directlya~ the

validity of a FCC tariff. a federal question, This is not disposilivc as to the merits of the case, but

does perslIadc the Court that Youn&m' abstention is"inappropriate, I

The ddendanb also urge the Court to abstain. from exercising its jurisdiction pursuant to the

Burford doctrine. BUIf0'd v. Sun Oil Co.. 319 U.S. 315 (1943)- In Burford, the Court. quoting

]Jammy;mi, v w.illiIm.s. 294 U-S. 116, 185 (1934), held it to be "in the public int~ that fedtral

courts of equity should exercise theiT discretionary po~cr with proper regard of the rightful

independence ofstate govmJments in caEl)'ing out 1heir domestic policy." Under Burford. federal

courts should abstain "(1) when there are <difficult qu~ons ofstate law bearing on policy problems

ofsubstantial public impon Whose lmportance transcends the result in the case then at bar'; or (2)

where the 'exercise of federal review of the question in a case lU'Id in. similar cases would be

disruptive ofstate efforts to establish a coherent policy with respect to a matter ofsubstantial public

concern.''' NOPSI at 361 (citations omitted). This.is not the case here. In Ihe maLlet before the

Court, the sec has rendered judgment on the applicability and propriety ofa federal t3rifffiled wid\

the FCC- There are no impol1ant state law issues implicated In fact, the question of a. "coherent

policy" alld UIlif'o11Dity is precisely why feden1law fotbids cameo from deviating from charges set

J The defeodant5' ~fforts to distinguish AlJlIIma» Pgwq CO. Y. Public Sm, Co orw,
ya., 812 F.2d 198 (4th Cit. 1981) ate likewise unsoo;esstW. in Ap,pahv;hian epwer. the court
refused (0 Bbsrain when Il ~ta.te regulatory commission infringed on the rate·!D3king jurisdiction of
a federal agency,

7
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out in a FCC Tariff - a deviation that would be required by MelT with regard lo Virginia ifMCI

were to eomply with th~ Order of the sec. Abs.=tion is not appropriate in this ease,

Defendants lJlue that the sec's Order poses no preemption Uh.-pUle because the sec has

enjoined MeN only in roUCC1ing the FUSF and NhF dwgcs in in1rI3t3tc rates, in violation of state

laws and rules. They reason that defendulS are eDtitled to SlU1I11I8I)'j~1 because th~ sec h~

a.uthority [0 order MCIV to correct its unlawful plKti~ tba1 are in violation. of state 4Ild fedcroll

law. IfMCrr is collecting the char~ in its imcrsbte rues, as opposed to MeIV, the defendants

argue that there is no case or coutroversy lIIld summary judgmeDl for the deIendanls is appropriate

because no action against MelTbas been taken. Thi:s ergument must fail for several reasoas. First,

the sec's Order unambiguously applies to the raes collected under the fcdctally tiled wiffs.

Second., plaintiffs have put forth two sworn declarations tbat state unequivocally that MCIV is not

collecting the fUSF and. NAF charges from its cUStomel'5. Ac;cording 't(') the lawyer at Mel

responsible for pUJSUing MCI polieies in Virginia regulatory forums. James R. Sc:heltma. Merr is

co!Jecting all FUSF and NAF chqes in Virginia flUl"Suant to sections C·l.0612 and C-l.061 :\ of

MCIT's federal TariffFCC No. 1on fue with the FCC. Third, ifinfact the defendants are ~xcecding

the limit of their authority by directing Mel with regild to federally filed wUfs, it may not evade

that limitation merely by ordering MCIT's wholly owned subsidiary, MCIV, to refund a federally

tviffed raie eolleeted by MelT.

Having established that the seC's Order requires Mel to stop. collecting federally tariffed

~ in Virginia and'to refUnd taleS previously collected, the legal issue is straigbtfQrward.

8
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DefendaDtscon~ ttiat MCI'fl is without power to~ more or less than1he charges set out in

its feden11aritI SlcMCJ Td£COmmunjc31;2DS Corp. V. Americm Tel. & Tel. Co. 512 U.S. 218,

230 (1994); Coliseum Cartare Co, V. Rubbermaid sr,tmjUe Inc.. 915 F.2d 1022, 1023 (4th Cir,

1992) ("a carrier must collect in fulllbc published ratej. They do nut challenge Mel's argument

tbatthe FCC has elClusiwjurisdiction to detemUue the validity ofcbarges set forth in federal tariffs.

S'C47U.S.C. §§204, 208. Nor do they ehaJlqe Chattederal tariffs once filed with-the FCC. attaiD

the status offedmllaw.~u.. Lowden v. Sjmonds.Sbj,lds-Lomtdol9 'irmn Co., 306 U.S. 516.

520 (1939).

Accordill21y. the review and rejection by a !nate regulatory lIgCQ(:y of a federal tariff is in

ditect CODfliet with the Communications Act of 1934 and is preempted UDdt!l the Supremacy Clause

oftbe United States Constitution. The sec's action is preempted hath bec3use compliance with it

and federal Jaw is impossible and because it stands as an obstacle to the accomplishment of a

unifunn reguluory scheme intended by Congress through fedeIaJ C01NI1Wlications Jaw. ~

LQyisianaPub. Serv, (own'ny, Fcc. 416 U.s. 355,168·69 (1986): Cox. Y, SbaIAII- 112 F,3d L5L .

J54 (4rh Cir. 1997). 1bc seC's Order ~uires Mel to c:ha.rge iutmtate customers a~ different

from its f*ral tariff. This it cannot due, creating an "olJ1right or actUal confiict between federal and

state law." LouiS- PSC, 416 U.S. at 368, Compliance with both~ Ceder.. tariff and the seC's

Ordtr would be a ''physical impOssibility," Bo"s y Boggs, U7 S. a. 1754, 1762 (t991)~ See Cox.

112 F.3d at 154 (fiDding contlict preemption. where compliance with North Carolina statute and

rederal ModiQ8le J>IOvUiODS would be a physical impossibility).

2 Detendams refer to MelT as MCJ-D tbro~1t their bricts. The terms are SYI1onymous.

9
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The defendants argue at length.1bal Mel's calcuJation ofFUSl-' and NAF iUs. based in part

on intnstlJe usage by interstate cUSlOmers, is inOOJ\tlaventJon to the FCC's clearly stated role. They

refer the court to the FCCs Report and Order where the FCC specifically declines to exercise the

full extent ofits authority with regard to universal service fates. Report &. Order1801. "j'he FCC

interstate revenues. ld. at 1 SOl. The FCC oonc:ludcd that it was in the public int~ for srate

governments to assess and provide recovsy for the intlaState share of the necessary cuntributions,

not the feder3l government. 14. at '826.

The sec's analysis of the FCC's Report and Older notwithstaDding. this Court is not the

appropriate fOlUm (or reviewing federal mriffs. More importantly for purposes ofmi$ casc, the sec

is Dot the appropriate fonun fur such a review. 11 is the role ofthe FCC and the appropriate appellate

COWl to determine the viability oftiled tariffs. Under Seetion 204 ofthe CommuoicatioDS Act. 47

U.S,C. §204. the FCC. either upon complaint or on its own initiative, may tommcooo a proceeding

to determine the lawfulness ofany new or revised tariffand may suspend the effecri.veMss ofa tariff

pending the investigation. An order determinmg the lawfulnes~ of a tariffpursuant to Section 204

is reviewable in the federal Courts ofAppeals pursuant to Section 402_ 47 U.S.c. §§204(a)(2)(C);

402.

Sedion 208 ofthe Communicatiom het allows '"any person~ to complain to the FCC about

"'anything done: or 0IIJiDd to be done by any common Clrrier subject to" the lariffin.g rcquiTemcnb

ofrhe Communications A't. 47 U.S.c. §20&(a). The sec can challenge Mel's FCC Tariffthrough

a §203 eomplaiDt in front (lfthe liCe. WhaL it may not do is challenge tb.- rcc tariff, indeed rule

10
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on it, in a sec ~cediDg. ~ Majne Pub. Adyocate v. FCC. 821 F.2d 63, 69 (l $I Cir. 19&7);

DiooMartrl!!jnCAssto.,Ipe.Y. FCC, 172 F.2d 966. 969 (D.C. Cir. 198~).

Cgpclusion

The secS Older invades the FCC'$ exclusive lWthority over1M filiDg and review of{ed~14a1

rariff.s and requires MO to violate federal Jaw. The Court finds that the May 8, 1998 Order ofthe

sec is preemptM undertbe Supremac:y ClaUS6 of the UDite.d States Coostilution. U.S. Const. Art.

Vi, cl. 2, by the Communications Act. 47 U-S.C. § § 151 ~. AecOrdingly, the Court grants

pwnliffs' motion for summary judgment, deDics defcndaDls' motion, and peonanently enjo;ns the

defendants &om implementing M1d enforciDg their May 8. 1998 Order against Mel.

DA1E

'\ I

~(.W~-
SENIOR UNITED STATES DISTRICT JUDGE
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on it, in a sec p~eeding. ~ Majns Pub. "Advocate v. FCC, 821 F.ld 68, 69 (1 $I Cir. 1987);

DiresMarksinr AU'o.. IOC, y, FCC~ 772 F,2d 966. 969 (D.c. Cir. 1985).

CsmclusioD

The sec's Olda' invldes the FCC's exclusive authority over~ tiliDg and review offeden.!

t3riftS and Tequires Mel to ~iolate federal law. The Court finds th.. the May S. 1998 Order of the

sec is preempted under the Supremacy Clause of the United States Constitution. UIS. Const. Art,

Vi. c1. 2, by the CommuniC3tions Act. 47 U,S,C. § § 151 ~, Accordingly. Ebe Court grants

pwntiffs' motion for sur:ru:oary judgment, denic.c; defendants' motion.. and permanently enjoins the

defendants nom implementing and enforcing their May 8, 1995 Order against Mer.

DATE

'\ I

~(.W~
SENIOR UNITED STATES DISTRICT JUDGE

11


