DOCKET FILE COPY ORIGINAL

Before the
FEDERAL COMMUNICATIONS COMMISSION

H‘
Washington, D.C. 20554 ECg; VEr

Jup .
6 1999
FEOEmL
; Tiong
In the Matter of OFHQDF’"E sgcgﬁ%",“‘&w
Telecommunications Carriers’ Use of Customer Proprietary )
Network Information and Other Customer Information ) CC Docket No 96-115

)

REPLY TO OPPOSITIONS TO PETITION FOR RECONSIDERATION
OF THE
NATIONAL TELEPHONE COOPERATIVE ASSOCIATION

The National Telephone Cooperative Association (“NTCA™) is a national association of
approximately 500 local exchange carriers that provide service primarily in rural areas. All
NTCA members are small carriers that are “rural telephone companies” as defined in the
Telecommunications Act of 1996. NTCA's petition for reconsideration in this docket asks that
the Commission grant rural telephone companies a blanket waiver of the auditing and tracking
rules, or, in the alternative, that the Commission forbear from applying the rules to the rural
telephone companies.

With one exception, the parties commenting on the various petitions for reconsideration
believe that neither the flagging nor the auditing and tracking rules should be imposed on
carriers. Almost every party complains that the costs of compliance with these rules are way out

of proportion to their alleged benefits. Per carrier estimates for the nonrecurring costs of
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implementing the rules range from $630,000' to $1 billion.” The record shows that small
carriers, in particular, will be hard hit with heavy per customer costs for new or upgraded
software systems and that these additional costs will have to be recovered from consumers.’
Furthermore, the Commission’s solution to this hardship, individual waivers, does nothing to
remedy the burden of small companies. Individual waivers are expensive and unduly
burdensome. The additional costs that these waivers impose can be avoided by the grant of a
blanket waiver that applies to all similarly situated rural telephone companies.* Comments give
the Commission a strong record from which it can conclude that the costs of imposing its
detailed flagging and auditing requirements are so unduly burdensome and unnecessary that the
rules are contrary to the public interest.

Despite this record, MCI, while agreeing that the auditing and tracking requirements are
inappropriate for rural telcos and others, contends that the flagging requirement should be
retained even for rural telcos. It argues that the Commission should require that carriers show
that the flagging requirement would impose a disproportionate burden on operations, relative to
all other safeguards. It states that the issues such as the impact of safeguards on competition and

the public interest make it impossible to conclude that safeguards are “not necessary” to ensure

Petition of TDS Telecommunications Corporation at 12.

2 Petition of MCI Corp. at 38.

3

Petition of NTCA at 8-10.

* In prior comments, NTCA stated that legal costs are likely to be much higher for small
telcos that have no existing relationship with FCC counsel. If they are each required to obtain a
waiver, it is estimated that NTCA’s 500 member rural telcos will spend more than a million
dollars just in lawyers’ fees. NTCA petitionat 11.
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reasonable charges or the protection of consumers as required by Section 10 (a).” MCI’s
assertion is not supported by the plain words in Section 10 or the Commission’s interpretation

and application of the statute. This is borne out by the decision In Bell Operating Companies

Petitions for Forbearance from the Application of Section 272 of the Communications Act, 13
FCC Red 2627, 2639-52 (1998). There, the Commission noted that Section 10(b) elaborates on
the “public interest” analysis the Commission is required to perform under Section 10(a). It
concluded that the plain meaning of Section 10(b) is “that a determination that forbearance
would promote competition is a possible, though not a necessary. basis for a finding that

forbearance would be consistent with the public interest [Emphasis added]. Further, In Federal

Communications Bar Association Petition for Forbearance Under Section 310(d) of the
Communications Act, 13 FCC Red 6293 (1998), (Federal Communications Bar Association), the
Commission specifically found that the public interest prong of Section 10(a) was satisfied by
the elimination of significant expenses for licensees, including small businesses entities. Here,
as in the case of Federal Communications Bar Association, forbearance will eliminate significant
expenses and permit the companies to concentrate on providing quality services.

The Commission should ignore MCI ’s opposition to the consideration of alternatives to
the “first screen” flagging rule. MCI gives no reason for its opposition to consideration of
alternatives despite the fact that the Regulatory Flexibility Act requires that the Commission

consider less burdensome alternative for small entities.® The objective behind flagging is to alert

5

Telecommunications Act of 1996, Pub. L. No. 104104, 110 Stat. 56 (1996 Act)
Section 10.

6 NTCA at 10,47 U.S.C. Section 10.
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company marketing staff that a customer has requested privacy of its CPNI. This can be done in
many ways. There is no need for the Commission to micro manage company practices to the
degree it does here. Surely, companies can on their own come up with multiple effective and
efficient ways of observing the requirements of Section 222. NTCA believes the Commission
should forbear from applying the flagging requirement to rural telcos all together. If it does not
forbear, it should alternatively permit the small telcos to develop other ways of achieving the
objectives of the rules. Permitting alternatives approaches is appropriate in light of the close
subscriber telco relationship in smaller companies and is a better solution for small companies
that are still using manual systems or that do not have existing software systems that can be
altered. A “one size fits all” approach is not needed to protect consumer privacy. The
Commission has effective enforcement mechanisms to ensure that companies comply with
alternative approaches. Further Congressional privacy goals may be achieved by rural telcos
through company imposed personnel training, supervisory review and company certification.
The local exchange carrier industry has a history of vigilance in protecting subscriber privacy.
That record supports forbearance from the application of rules that govern minutiae, impose

undue burdens and defeat overall public interest goals.
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Conclusion
The Commission should grant NTCA’s petition for reconsideration. It should forbear
from applying the auditing and tracking rules to rural telephone companies, or, in the alternative
grant a blanket waiver that applies to all rural telephone companies.
Respectfully submitted,

NATIONAL TELEPHONE COOPERATIVE
ASSOCIATION

By L Pres M«y

L. Marie Guillory

Nt Contdl 13

ﬂ Jill Canﬁelc/ /

[ts Attorneys

2626 Pennsylvania Avenue, N.W.
Washington, D.C. 20037
(202) 298-2300

July 6, 1998
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