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6. The specific issues as to which Kay still seeks further information are addressed below.

Those limited issues concern:

a. willful or repeated operation of a conventional station in the trunked mode;

b. willful or repeated violations of the construction and operation requirements;

c. abuse of process by filing mUltiple applications to avoid channel sharing and/or

channel recovery;

d. willful or malicious interference with radio communications of other systems; and

e. abuse of Commission processes to obtain cancellation of licenses.

Kay appears to be satisfied that he has obtained sufficient discovery and has sufficient facts in his own

records and testimony on the remaining issues of whether he has violated Section 308(b) of the Act

and on whether he is qualified to remain a Commission licensee, the ultimate issue for determination.

7. The substantive reasons for the requested further discovery are found to be insufficient

because they are speculative and/or assume an unproven bad faith on the part of the Bureau in

withholding exculpatory evidence. Compelling the Bureau to provide answers to the questions will be

denied for the following reasons:

(a) Motion at paras. 9-10. Kay asks for the identity of persons whom the Bureau has

characterized as informants. Kay asks the Bureau to provide justification for the

informant exclusion. The only workable remedy would be an in camera

consideration of the informant privilege which would be wasteful and time­
consuming. There is no reason to believe that the Bureau is withholding the

identity of sources of evidence through a bad faith application of the informant

privilege.

(b) Motion at paras. 11-12. Kay argues that he is not to be limited by the "personal

knowledge" limitation of the Rules of Practice. There can be no exception to the

Commission's policy with respect to the authorized discovery of Bureau personnel.

Nor will the Bureau be required to demonstrate to Kay's satisfaction the bona fides

and completeness of its representations in earlier discovery that there have been

"an extensive number of communications with individuals" relating to the allega­

tions against Kay or Kay's business practices The arguments advanced by Kay

for this discovery are too speculative to compel the Bureau to provide answers.
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(c) Motion at paras. 13-14. These arguments for the identification of sources are

essentially the same as those addressed above. It is noted that Kay was provided

with a list of the Bureau's potential witnesses and that Kay has deposed those

persons. Kay has not been denied a right to the most complete and thorough

forms of discovery.

(d) Motion at para. 16-18. Kay seeks an order that would require the Bureau to

prepare a categorized index of 8,000 documents which the Bureau has produced in

discovery.4 Kay also suggests that the Bureau is holding back relevant

documentary evidence. To date, Kay has been represented by three teams of

attorneys. There must have been some form of internal indexing that was

prepared by subject matter of the documents when they were received from the

Bureau. There has been no cause shown to require the Bureau to take on the

task of now creating for Kay an index that should have been prepared earlier by

Kay. That would not be a fair use of the Bureau's time while preparing for the

exchange of its case on June 12, 1998.5 The accusation by Kay that the Bureau is

holding back relevant and exculpatory documentary evidence is woven from Kay's

interpretations of selected excerpts taken from the Bureau's pleadings. But there

are no facts to support the charge and mere supposition will not suffice to compel

the Bureau to identify documents that Kay only believes may exist.

(e) Motion at paras. 19-20. Kay alleges that the Bureau may have discriminated in its

treatment of persons who provided information in this case and who also are
parties to other unrelated Commission proceedings. Kay's theory is not sufficiently

conVincing to place a burden on the Bureau to justify its position in other

Commission cases and to undertake far-reaching speculative and disruptive

discovery one week from the close of discovery.

(f) Motion at paras. 22-24. Kay makes a broad request for the identification of

potential witnesses statements. Those statements would be protected attorney

work product. The Rules of Practice provide for their protection. The use of such

statements at hearing occurs only after a witness has given testimony. See

4The Bureau would need to relate each document to one or more of eight categories: construction,
trunking, loading, channel sharing, recovery, abuse of process-multiple names, abuse of process­
cancellations, and malicious interference. That would be an exceedingly burdensome task to impose
on an opposing party a month before that party must exchange evidence.

5 The request also must be denied because it would require the Bureau to analyze documents on
an issue basis and then furnish to Kay the resulting work product. Kay has not shown a substantial
need for the Bureau's work prodUCt. See FRCP 26(b)(3).
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47 C.F.R. §1.362. There is no basis shown for requiring the Bureau to identify

statements which Kay is not entitled to obtain in discovery. Furthermore, as the

Bureau notes in its Opposition, Kay could have asked each deponent at deposition

whether there was a statement.

Conclusion

8. It appears from the nature of the issues for which Kay seeks further interrogatory

discovery, that Kay can reasonably ascertain whether or not there are factual merits to the charges

and whether or not he has a defense with which to meet them. Specifically, it seems that Kay would

know after three years of litigation and from his knowledge of the conduct of his business: whether he

operated in the trunked mode; whether he constructed or deconstructed stations; whether there were

avoidances of the sharing and recovery rule; and whether any uf his stations interfered with other

communications systems. If these ultimate facts exist and are known to Kay, then the issues to be

contested through litigation should be whether the actions were willful and/or repetitive. The notice

given to Kay at the time of designation may not have been perfect but it was adequate under the law.

47 U.S.C. §312(c)(statement of the matters as to which the Commission is inquiring) and 5 U.S.C.

§554(b)(3) (timely informed of the matters of facts and law asserted). If the Bureau has insufficient

evidence to offer on any of the issues, that will soon be known under the prehearing schedule and

appropriate remedial relief that shortens this proceeding can be formulated. There is no basis at this

stage of the proceeding for further interrogatory discovery.

For the foregoing reasons, the Motion To Compel Answers To Interrogatories that was filed

by James A. Kay, Jr. on May 6, 1998, IS DENIED.

FEDERAL COMMUNICATIONS COMMISSION

6?1L\c1~
Richard L. Sippel

Administrative Law Judge
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This Order will memorialize significant matters covered in a telephone conference call that

was initiated by the Presiding Judge on June 30, 1998. 47 C.F.R §1.298 (rulings made orally may be
reduced to writing).

The Presiding Judge indicated that he was prepared to rule at the Admissions Session that

has been set for August 4, 1998, that if Kay does not offer these Direct Case exhibits at that time he
could waive his right to put on an affirmative case. In that event, Kay would be limited to putting on a

rebuttal case after the Bureau rests and is determined to have made a prima facie case. Kay's counsel

has taken the position that it would be prejudicial in a revocation case (as distinguished from

comparative and renewal cases) to require Kay to put into evidence its Direct Case exhibits before the

The conference was initiated soon after the Presiding Judge had received his copy of the
Direct Case exhibits that were exchanged by counsel for James A. Kay, Jr. ("Kay"). See Order FCC

98M-40, released April 2, 1998 which prescribed the exchange dates and Order FCC 98M-82, released

June 22, 1998, granting Kay an extension from June 22 to June 29 to exchange his Direct Case
exhibits. Counsel advised in a transmittal letter dated June 29, 1998, that he was exchanging

"preliminary exhibits" thereby indicating that these exhibits were not for use as Direct Case exhibits at

the Admission Session. Counsel advised in the letter and confirmed in the telephone conference that

he did not intend to offer the exchanged exhibits into evidence until after the Bureau finished
presenting its case-in-chief.

FCC 98M-91
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Bureau rests. The Presiding Judge was and is not convinced that Kay would be prejudiced in this case

by following the prescribed procedure of an Admissions Session which has never been the subject of

an objection by any counsel for Kay until yesterday.l

There has been no ruling made on Kay's exhibits as of this time. The parties have a

month to try to reach some accord on the question, sUbject to approval by the Presiding Judge. The

Bureau did not take a position on the question. But in the interest of advancing the litigation, Bureau

counsel suggested that Kay follow the prescribed procedures for the Admission Session with the right

to withdraw some or all of the documents as evidence after the Bureau rests. Kay's counsel rejected

that approach. He has remained resolute in his position that there is no Commission decision in a

revocation case that required introduction of the licensee's document Direct Case before the Bureau

rested. Counsel should consider the Review Board's decision in Center For Study and Application of

Black Economic Development, FCC 92R-39, 7 F.C.C. Rcd 3101 (Review Bd. 1992) at Paras. 5-6, affd

11 F.C.C. Rcd 1144 (1996). In that renewal case with disqualifying issues, the licensee exchanged

Direct Case exhibits, as instructed, but defaulted by not appearing at the Admissions Session. The

Presiding Judge was upheld by the Review Board and the Commission2 in precluding the licensee from

putting on a direct case and relying only on rebuttal evidence. Id. The basic procedural setting of

Center for Study was almost identical to Kay's case in its essentials, although the substantive issues

were different. See also Liberty Cable Co.! Inc., FCC 98D-1, released March 6, 1998 (denial of OFS
licenses for stations which were operating under temporary authorizations), now on appeal. In that

case, the summary decision pro~edures were found to be inadequate and testimonial hearings were

held. In connection with those hearings, document exchange procedures were used without objection

and with full cooperation of the licensee and counsel, including a former Commission General Counsel.

The parties are to submit Status Reports on July 30, 1998, in which the issue of Direct

Case exhibits will be addressed. Counsel for Kay should cite relevant authority for his position. The

Bureau will seek to obtain an agreed date for hearing the testimony of its expert witness W. Thomas

Gerrard immediately following the Admissions Session or on some other date in August or early

September before the case is moved to Los Angeles.

1 It is acknowledged that the attorney raising the objection entered an appearance and former
counsel withdrew on April 8, 1998, just after the Admissions Session Order FCC 98M-40 was issued.
However, while present counsel was not counsel of record when the exchange and Admissions
Session procedures were adopted, he has been in the case as counsel of record for more than two
months and he has not raised an objection about Admissions Session procedures until Kay's actual
document exchange was made on a date that was extended one week at the new counsel's request.

2 The case was affirmed by the Court of Appeals sub. nom Iowa Acorn v. F.C.C., Nos. 96-1066
and 96-1072, Judgment filed October 22, 1997. The narrow issue of Direct Case exhibits was not
addressed. There is no ·formal opinion.
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Counsel for both parties were reminded and acknowledged that the Los Angeles hearing

session has been scheduled for September 15-24, 1998, a schedule that was based on the dates that

the parties submitted. Travel and courtroom arrangements are underway. If the Los Angeles

testimony is not completed by September 24, 1998, the hearing will need to resume in Washington,

D.C.

Although it was not covered in the telephone conference, the Presiding Judge has decided

that the parties should exchange notices for cross-examination in addition to the submission of

sUbpoenas on July 29, 1998. See Order FCC 98M-40, supra. Any objections to witnesses noticed

should be made in writing and will be taken up at the Admissions Session.

SO ORDERED. 3

FEDERAL COMMUNICATIONS COMMISSION

0.L~iW
Richard L. Sippel

Administrative Law Judge

3 Courtesy copies of this Order were sent to counsel by fax or e-mail on the date of issuance.
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OIQeovQI')' End!!.

EXchange ot Kay'& Direct Csss (Exhlbiw with IMtn~as SummarIes).

Ell:change of Buro~u'$Dlrecl Calle (E)(hlblts with W1tJ')e8fl
Summarles).1

Before the
FED~RAL COMMUNICATIONS COMMiSSION

W••hlnglon, D.C. 20664

May '8, 1998

June 12. 1998

~R 31 '98 l~:SS FR 1t 'SON HINE-FLORY 202 785 0012 TO 01

, Dates 8re Intended to accommodate the .chedules of all counsel fQr both parties, Thele datel were
submllted by the licensee JamBI A, Kay, Jr. ("Key") end the WIreless Telecommunication; Bu....u
("BurNu"), Srm. ,JarnAa A. KBY, Jr,'. March 1998 Status Rlport "'tel on Mareh 12. 1USO. .as~ letter
deted M.rch 6, 1998, from !5ureau QounBol to Kay's counsel.

• SInce a lJummary of the experts' testimony will be Included In tne Trial Briers. tnt) GJq)erta need only
ba Identifled as to nama, exptlrJenoe/qducatlon, subject l1'ullt.r of the ax~el1 ll!lstrmOI'lY. and LlIUmal&
conclualQn Dftha DplnlQn(a). An 9stlmIJta will bll mAde of th~ tIme I1lCp9Qted tQ c::omp'~tD the dlroct
eXBmlnatlon "f eech wItness, Including exper18.

19sued: March 31 1 1998

JAMES A. KAY. JR.

Llcenae. 01 one hundred fiftY tWo
Part ao IIcenaes In the
los Angele., California area.

In Matter tit
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Trial Brlef&:l Exchanged and Hlartng SubJ)CHilnell~ StJbmltt"d,

l.A. Phase. ~

Adrl'dsfllC)tlB Session, waahlngton. D.C.

Courfn)om Reservec/ In D.C. (It needed to complete
teltlmony/recelpt of evldence).-

September 15 • 24, 1&aa

Augu,t 4 • !>. 1Q98

September 2 -11, 1998

October 1 - 7, 199B

July 29, 199B

• The looatlon of tnl!! LA. t::lburtreom will bet e:mlloUlltled /IS 800n e.o em apPrQprialo oourtroom 10
obtained.

Hearing eXhIbIts must be serially numbered, flepllrltely pagl"~tf#d. ~I'ld tlj;lsl!mbltlld In a binder
wlltl a bib ptaceding C!1!Ic::h documel'1l A Pl'\lIfilC will be used to Identify thl!l party or witness sponsoring the
exhibIt. An Index shall be Included that contains II de;cliptlVlJ tlllll "fGaeh exhIbIt and In IdentificatIon of
the Bpbnaor of ••oh ~)(hlbll. Sinoo docUMentary evidence will be admItted In an admission &Gaslon. B~eh
eXhIbit (Of aenes af E1:tehlblt, of ,. eommtm sponlor) mu~t be accompanied by the declar~tlon under penalty
ef perjury of thEr spc:Jnsorlng witness. If offjcll't1l'lotiOft Is to be requested of materials In the Comml$slon's
fllea. the materials ahall be 8epsI'Btaly 9ssembl'd, tlllbb~d, Idl.!ntlfil)(f by IJOUr08. assIgned lin exhIbIt
number, end exchanged on the exchange date,

• Trial 8r1efa ere to Inetude: (a) summary of the case (e,g, openIng argument): (b' summary of
teetlmony and description of the QGtegory (cat8gort••) Ofdocumenla lo prove or rebut eaoh ISCU9 of the
HDO; (Q) identity of wltn••sca' who will .ponlor Bnd awplaln the meaning of technIcal dQCUmentl5; (d)
sanctions sought by the Bureau Including approprietll forfeIture; (e) ,t/PvI4ltfOns thtd can be agreed to or
that eIther ,Ide wh::hQs II) hlllve ocltlildered; (I) glossary of lechnlcel terms thlt will appgar In tostlmony,
documentary evidence and/or eraumentj lind (g) .tatement bf I~BI pOll\t& and authorities limited 10 r,asfts
primarily rbJled un ror l!Jubstentlve or procedural points. Trial Brief. 8h." sl,o In~hJd. eompJate summaries
of expert witness tEtstlmony _"d tIny bbJpcllona that a partY explcts to ralle or antlclpales will be raised
with respeat to sl(pert te6t1mony. .so. Qrnr FCC S8M~211 fli'leased F4ibruary 24. 1;;6. Trill Briefs allo
ahall ,tat. Whather thel partIes will sllpulala altha admIssions IInlon to the qualifications of the
rallpeaUva 8lCpGrtS which would save hearing time during YQJr dim.

.. The mld·week stertlng date of September 2 II set to BOClOmmodste the sohedule of Kay's CClunsel.
Counselucknowledge that Set>tember 7189 fademl holldllY. No hearing wm be conduc:tod Ol'l Labor D~y.

'September 14 and 26 are expected to be used ttlrtravel, It sppaaru after ~ ravl".,.., or .....ltne'.. II"ts ot
baUl pert/es (hilt with I!'II:! eoo~erCltlon Of QOl.lnsal find tha pQrtll~ll, tht LA. loatll'l'lcmy can bit eompllted In 8
worldng daya.
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Cgur1room Hours

s() long .~ h~rtng 888Slon, Pl'ClCeed It .. reason.blt pale. _nel Wlthoullll'\y InardlnatB delays.
the court. day will begin at 9:00 a.m. and will conclude at 6:00 p.m.

J1moQUtI

Thgre are expected to be 10 minute u.m1~.tn. bre.ks. l.....nQh will bill hlkAtn l'rtlm 1~ f'1()CJtI to
1:00 p.m. (mellnlng back In the courlroom with wltneslI in wltne99 chair at 1:00 p.m.).

El(QIlt' ao"lon ~ WAshington, D,C,

For continuity of SUbject matter. It would be beat to hUlar all.ncpl!tr1 tfl.tlmony during the .am~

....Ion in Wfllhlnglon. D.C. Seplember 2 - , 1, 1995. One of I<ay's exper1s 15 located In L.A. Another of
Kay's exp.l't; II 1000t,d In Mlnnl~ota. 11'11" will bG lraVfll and llvl"g expenses for the Minnesota based
witness regardless of where he testlnes. But Kay would need to bear the addod o~h.e of ltIvtlll:lnd
lodgIng of tn!! l.A flXpflrt wllness Who would testifY In D.C. If Key l!lnd the Bureau will agrf,l~, the
depositIon teatlmony of Key's west coast expert could be reQelved or road Into oVld~hc:e. ObJ~lIon8 that
are preserved althe deposltlon would be ruled on In open court during the D.C. heQrlng 51181i110n,

l<!y And Sgb" Tlltlmony

It would be benefiCiltll for Kby and Mllr~ So!;lcl to t••tlf'jln the D.C. &e.sdC)1'l of September 2 ­
11, 1998.7 Sobel Is represented to be familiar with I<ay's buslnes9 practices, the SMRS IndUStry In tho
l.A. arttll, .m~ .fiIV/;frel gf the ""Joa of the fiDO. It appears thai Sobel will be-called as B Witness. Bul he
has objected to gIvIng tS8t1mony In Washlnplon, D.C. because he Is not wllling to b~.r tho D)Cpcmae.ll. It I.
not ele., whether Kay would be willing to p~y or share the expenses for Sobel to testify In D.C. The
Bureau shOUld consIder advancing travel ltJtpensBslf Sbb$ll$ e1.lbpOlllna/lld

7 There Is • pending Petltl!)n Far le8ve To App&ala tullng on .ettJng SObofs tlJlJtlmony In D.C. that
Will filed bV t<a~ on March 26, 1998. That pleadIng ",I$aa what Is o,sQntlally • ~C:"'''l,IlIng l,suCi that
counual may resolve wIthout thD n&&d wr further pleadlng8 or Intel'Yentlon by the Pres'drn~ JUdge.
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by tht Buteau all a h~8rlng wlinell. If Kay allo Intend; to 0111 Sobal .1 •wltl1eaa, ttlen Kay should
consider .haring In thO&& expMS.'. A report on the resolution of Sobel's teltlmony will bt filed and

submitted by April 9, 1998.

so ORDEReD.1I

FEDERAl. COMMUNICATIONS COMMISSION

RI~hGrd L.. Sippel
Administrative waw Judge

I Courtesy copIes oftnls OQI.[ WBre sent to counsel by fex or a-mall on the date of Isltulnee.

** TOTRL PRGE.BS **
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l>ECLARATION
OF

JAMES A. KAV, JR.

I, Jam.c. A. Kay, Ir., state the following under penalty ofpm:iury:

I have reviewed the Motion to Recuac Prelridina Judge and for the arguments articulated

Furthermore, it is my sinoere belief that .Judge Sippel has prejudged the case and has

'9B /Tu~1 09'41 8HAINI8. PELTZMAN

~inc:d prior to the hoaring that the d~ision he will draft would "" adverse to me.

therein believe that Administrative Law Judge RJeherd L. Sippel hAS displayed 8 bias which

rtlndm him incapabte ofrendering a fair ~18ion in WT Docket No. 94~147.

JUly 21, 1998

Accordingly, I ftel. uncomfortable in having Judge Sippel continuo as the Presiding JUdge. In

fairness I believe ~ new judge Hholdd be appointed.

'....---------_...•_--_...
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I, Lisa L. Stone, a secretary in the law firm of Shainis & Peltzrnan, Chartered, do hereby

certify that on this 22nd day of July, 1998, copies of the foregoing document were sent, via hand

delivery to the following:

Honorable Richard Sippel
Administrative Law Judge
Federal Communications Commission

Suite 218
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Washington, DC 20554-0003

John Schauble, Esq.
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Wireless Telecommunications Bureau
Federal Communications Commission
Suite 8308
2025 M Street, NW
Washington, DC 20554-0002

William H. Knowells-Kelltt, Esq.**
Gettysburg Office of Operations
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Federal Communications Commission
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