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Dear Mr. Moynthan:

Thank you for your letter dated October 23, 1997, which was forwarded to us earlier
this year from the office of Senator Edward M. Kennedy, concerning the placement and
construction of facilities for the provision of personal wireless services and radio and
television broadcast services in your community. Your letter refers to three proceedings that
are pending before the Commission. In MM Docket No. 97-182, the Commission has sought
comments on a Petition for Further Notice of Proposed Rule Making filed by the National
Association for Broadcasters and the Association for Maximum Service Television. In this
proceeding, the petitioners ask the Commission to adopt a rule limiting the exercise of State
and local zoning authority with respect to broadcast transmission facilities in order to
facilitate the rapid
build-out of digital television facilities, as required by the Commission's rules to fulfill
Congress' mandate. In WT Docket No. 97-192/the Commission has sought comment on
proposed procedures for reviewing requests for relief from State and local regulations that are
alleged to impermissibly regulate the siting of personal wireless service facilities based on the
environmental effects of radio frequency emissions, and related matters. Finally, in DA 96-
2140 and FCC 97-264, the Commission twice sought comments on a Petition for Declaratory
Ruling filed by the Cellular Telecommunications Industry Association seeking relief from
certain State and local moratoria that have been imposed on the siting of commercial mobile
radio service facilities.

Because all of these proceedings are still pending, we cannot comment on the merits
of the issues at this time. However, I can assure you that the Commussion is committed to
providing a full opportunity for all interested parties to participate. The Commission has
formally sought public comment in all three proceedings and, as a result, has received
numerous comments from State and local governments, service providers, and the public at
large  Your letter, as well as this response, will be placed in the record of all three
proceedings and will be given full consideration.



Mr. James C. Moynihan
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At the same time, the Commission is actively pursuing initiatives that we hope will
render any Commission action limiting State and local authority unnecessarv. Commission
staff. working with the Commission's Local and State Government Advisory Committee, is
bringing together representatives of industry and municipal governments to discuss mutually
acceptable solutions to the challenges posed by facilities siting. Chairman Kennard has stated
that preemption of local zoning authority should be a remedy of last resort. and that the

Commission should not consider preemption until the possibilities for constructive dialogue
have been exhausted.

Further information regarding the Commission's policies toward personal wireless
service facilities siting, including many of the comments in the two proceedings involving
personal wireless service facilities, is available on the Commission's internet site at http://
www.fcc.gov/wtb/siting.

Thank you for your inquiry.
Sincerely,
6’&«;‘6 " L\La(mﬁa:tl._
Steven Weingarten

Chief, Commercial Wireless Division
Wireless Telecommunications Bureau

Copy to: The Honorable Edward M. Kennedy
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Respectfully referred to:
redBPY M CUmMILEIC ST TOIS T eC i kal Lo S LOn
1919 M Streel
Washington DC 20554

My asyistance has been requested
concerning the attached correspondence.

{ am forwarding this to you for
uanr attention and cnnsideration.
and would appreciate your prompt
reply directly to the constituent,
with a copy sent to me at:

2400A John F. Kennedy Federal Bldg.
Government Center
Boston, Massachusetts 02203

B SRS

Thank you for your attention and consideration.

Sincerely,

(i

Bdward M fKennedy
United States Senator
ror aaaitional inormauon,

please contact _Sieve Kerxriganat (617) 565-3170
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TOWN OF NORTH ATTLEBOROUGH
BOARD OF SELECTMEN
43 South Washington Street
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James C. Moynihan, Town Admimstrator
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The Honorable Edward M. Kennedy
State House, Room 315
Boston, MA 02133

Dear Senator Kennedy:

On behalf of the Board of Selectmen, I am writing you about the Federal

Communications CHRMSSIONa i & Bieivpts 1S prozmpt Ineat sanina of cellular, radio
and TV towers by making the FCC the “Federal Zoning Commission” for all cellular
telephone and broadcast towers. Both Congress and the courts have long recognized
that zoning is a peculiarly local function. Please immediately contact the FCC and tell it

to stop these efforts which violate the intent of Congress, the Constitution and principles
of Federalism.

In the 1996 Telecommunications Act, Congress expressty reaffirmed local zoning
GUSIY Svar catiutar were T told the FCC 1o stop all rulemakings where the FCC

was attempting to become a Federal Zoning COMMISSIon for SUch toWeRS. “Jeittd this =~
instruction from Congress, the FCC is now attempting to preempt local zoning authority
in three different rulemakings.

Cellular Towers — Radiation: Congress expressly preserved local zoning authority over
celiular towers in the 1996 Telecommunications Act with the sole exception that
municipalities cannot regulate the radiation from cellular antennas if it is within limits set
hv the FCC. The FCC is attempting to have the “exception swallow the rule” by using
the limited authority Congress gave it OVer Cenular wwe Ghisucn o Toi2w 2nd ravarca
any cellutar zoning decision in the U.S. which it finds is “tainted” by radiation concemns,
even if the decision is otherwise perfectly permissible. In fact, the FCC is saying that it
can “second guess” what the true reasons for a municipality’s decision are, need not be



bound by the stated reasons given by a municipality and doesn't even need to wait until
3 local planning decision is ﬁnal before the FCC acts

Cellular Towers — Moratoria: Relatedly the FCC is proposing a rule bannlng the moratoria
that some municipalities impose on cellular towers while they revise their zoning
ordinances to accommodate the increase in the numbers of these towers. Again, this
violates the Constitution and the directive from Congress preventing the FCC from
becoming a Federal Zoning Commission.

Radig/TV Towers: The FCC’s proposed rule on radio and TV towers is as bad: It sets an
artificial limit of 21 to 45 davs, for mupigivalities to act on anv local nermit
(environmental, building permit, zoning or other). Any permit request is automaticaily
deemed granted if the municipality doesnt act in this time frame, even if the appiication
is incomplete or clearly violates local law. And the FCC’s proposed rule would prevent
municipalities from considering the impacts such towers nave on property vaiugs, the
environment or aesthetics. Even safety requirements could be overridden by the FCC!

And all appeals of zoning and permit denials would go to the FCC, not to the local
courts.

YVE appleiaLE yuun LUnSiuRialiol O Ui [1dater,

Very truly yours,

A#LL /,»(l” - C \,} l;[ ’/" S

"James C. Moynihan
Town Administrator
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