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Mr. James C Moynihan
Town of North Attleborough
Board of Selectmen
43 South Washington Street
North Attleborough, MA 02760

Dear Mr. Moynihan:
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Thank you for your letter dated October 23, 1997, which was forwarded to us earlier
this year from the office of Senator Edward M. Kennedy, concernmg the placement and
construction of facilities for the provision of personal wireless services and radio and
television broadcast services in your community. Your letter refers to three proceedings that
are pending before the Commission. In rv1M Docket No. 97-l82(the Commission has sought
comments on a Petition for Further Notice of Proposed Rule Making filed by the National
Association for Broadcasters and the Association for Maximum Service Television. In this
proceeding, the petitioners ask the Commission to adopt a rule limiting the exercise of State
and local zoning authority with respect to broadcast transmission facilities in order to
facilitate the rapid
build-out of digital television facilities, as reqUired by the CommiSSIOn's rules to fulfill
Congress' mandate. In WT Docket No. 97-192, the Commission has sought comment on
proposed procedures for reviewing requests for relief from State and local regulations that are
alleged to impermissibly regulate the siting of personal wireless service facilities based on the
environmental effects of radio frequency emissions, and related matters. Finally, in DA 96­
2140 and FCC 97-264, the Commission twice sought comments on a Petition for Declaratory
Ruling filed by the Cellular Telecommunications Industry Association seeking relief from
certain State and local moratoria that have been imposed on the siting of commercial mobile
radio service facilities.

Because all of these proceedings are still pending, we cannot comment on the ments
of the issues at this time. However, I can assure you that the Commission is committed to
providmg a full opportunity for all interested parties to participate. The Commission has
formally sought public comment m all three proceedmgs and, as a result, has received
numerous comments from State and local governments, service providers, and the public at
large. Your letter, as well as this response, will be placed m the record of all three
proceedings and will be given full consideration
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Mr. James C. Moynihan

At the same time, the Commission is actively pursuing initiatives that we hope will
render any Commission action limiting State and local authority unnecessary. Commission
staff, working with the Commission's Local and State Government Advisory Committee, is
bringing together representatives of industry and municipal governments to discuss mutually
acceptable solutions to the challenges posed by facilities siting. Chairman Kennard has stated
that preemption of local zoning authority should be a remedy of last resort, and that the
Commission should not consider preemption until the possibilities for constructive dialogue
have been exhausted.

Further information regarding the Commission's policies toward personal wireless
service facilities siting, including many of the comments in the two proceedings involving
personal wireless service facilities, is available on the Commission's internet site at http:!
www.fcc.gov/wtb/siting.

Thank. you for your inquiry.

Sincerely,

Steven Weingarten
Chief, Commercial Wireless Division
Wireless Telecommunications Bureau

Copy to: The Honorable Edward M. Kennedy
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February 17, 1998Date: _

MEMORANDUM

Respectfully referred to:

r eu.e"f:'4J.i.....·el)tiU'ifU.i'il"tdl..~V-r!~--eVL~1J..l:~ ~ :.~-..-.

1919 H SlreeL
Washinflon DC 20S54

My uailtanc:e has been requested
concerning the attached correspondence.

I am forwardinl this to you for
~n..r ott_tinn and rnnllideratinn.
and would appreciate your prompt
reply directly to the constituent.
with a copy sent to me at:

2400A John F. K=nedy Federal Blda.
Government Center
Boston. Masaachusetts 02203

,. "~__... J __

Thank you for your attention and consideration.

Sincerely,

~4L
United States Senator

J:'or 8QQltlOIlal mlormauun,
please contact S1 eve Kerrip-an&t (617) S6S-3170
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TOWN OF NORTH ATTLEBOROUGH
BOARD OF SELECTMEN

43 South Washington Street
North Attleborough MA 02760

, " It JUC' L..J. ~ J J' 508-699-0100
508-643-l2fJlS (tax)

Jam~sC MoynilillIl, Town Admimstrator
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The Honorable Edward M. Kennedy
State House, Room 315
Boston, MA 02133

Dear Senator Kennedy:

On behalf of the Board of selectmen, I am writing you about the Federal
~I ''I'''nnn", • '0"'" l rllfflff .,Communlca ons C L...W."•..,,·~··" ,,_.- .•.. -- -~- ..- --"""..... ....- 1"''''::01 .,.nnlnn nf rell'ular radIO1I":Ii=t.IUllOJIUIL:,1lC...u;;......... .....,\o... I"'. __.'·r___ . _ 4 ~ I

and TV towers by making the FCC the "Federal Zoning Commission" for all ceITuiat _.~
telephone and broadcast towers. Both COngress and the courts have long recognized
that zoning is a peculiarly local func.tlon. Please immediately contact the FCC and tell it
to stop these efforts which violate the intent of Congress, the Constitution and principles
of Federalism,

In the J996 Telecommunications Act, Congress expressly reaffirmed local zoning
out:";;::';~~J' :.:::- :~~~~~~.. MIA/pre It tnkl..the FCC ~ sto.e. all rulemakings where the FCC
was attempting to become a Federal ZOning-eommisslon"t6rsuCH'tdw~FS'.''''a~lJltd,(i",5~­
Instruction from Congress, the FCC is now attempting to preempt local zoning authority
in three different rulemakings.

Cellular Towers - Radiation: Congress expressly preserved local zoning authority over
cellular towers in the 1996 Telecommunications Act with the sole exception that
municipalities cannot regulate the radiation from cellular antennas if it is within limits set
hv the FCC. The FCC is attempting to have the "exception swallow the rule" by using
the limited authority Congress gave It over Lt=iiuiol \.1..... <::1 I u;::;;;.~~~~ :::: :-::'.~~'." ="''; rg\f""rc:l'>

any cellular zoning decision in the U.S. which it finds is ''tainted'' by radiation concerns,
even if the decision is otherwise perfectly permissible. In fact, the FCC is saying that it
can "second guess" what the true reasons for a municipality's decision are, need not be



bound by the stated reasons given by a municipality and doesn't even need to wait until
a local planning decision is final before the FCC acts.

Cellular Towers - MOratoria: Relatedly the FCC is proposing a rule banning the moratona
that some municipalities impose on cellular towers while they revise their zoning
ordinances to accommodate the increase in the numbers of these towers. Again, this
violates the Constitution and the directive from Congress preventing the FCC from
becoming a Federal Zoning Commission.

RadiallY Towers: The FCC's proposed rule on radio and lV towers is as bad: It sets an
fll]fi_c.t~Lll!!11t..9t~ktt.L1.~;gClY~ ..fQ! J!'lPn!~lDJlliq~ to act on anv local Df>rmit
(environmental, building permit, zoning or other). Any permit request is automatically
deemed granted if the municipality doesn't act in this time frame, even if the application
is incomplete or clearly violates local law. And the FCC's proposed rule would prevent
municipalities from considering the impacts such towers nave on property vaiues, me
environment or aesthetics. Even safety requirements could be overridden by the FCC!
And all appeals of zoning and permit denials would go to the FCC, not to the local
courts.
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Very trUly yours,

James C. Moynihan
Town Administrator
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