
EX PARTE OR LATE FiLED

Federal Communications Commission
Washington, D.C. 20554
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The Honorable Robert Graham
United States Senator
Post Office Box 3050
Tallahassee, FL 75201

Dear Senator Graham:

RECEIVED
JUL 201998

Thank you for your inquiry, on behalf of your constituent, William 1. Placko,
Hollywood, Florida, concerning the placement and construction of facilities for the provision
of personal wireless services and radio and television broadcast services in his community.
Your constituent's letters refer to issues being considered in three proceedings that are
pending before the Commission. In MM Docket No. ~-182. the Commission has sought
comments on a Petition for Further Notice of Propose Rule Making filed by the National
Association for Broadcasters and the Association for Maximum Service Television. In this
proceeding, the petitioners ask the Commission to adopt a rule limiting the exercise of State
and local zoning authority with respect to broadcast transmission facilities in order to
facilitate the rapid build-out of digital television facilities, as required by the Commission's
rules to fulfill Congress' mandate. In WT Docket No. 97-192, the Commission has sought
comment on proposed procedures for reviewing requests for relief from State and local
regulations that are alleged to impermissibly regulate the siting of personal wireless service
facilities based on the environmental effects of radio frequency emissions, and related matters.
Finally, in DA 96-2140 and FCC 97-264, the Commission twice sought comments on a
Petition for Declaratory Ruling filed by the Cellular Telecommunications Industry Association
seeking relief from certain State and local moratoria that have been imposed on the siting of
commercial mobile radio service facilities.

Because all of these proceedings are still pending, we cannot comment on the merits
of the issues at this time. However, I can assure you that the Commission is committed to
providing a full opportunity for all interested parties to participate. The Commission has
formally sought public comment in all three proceedings and, as a result, has received
numerous comments from State and local governments, service providers, and the public at
large. Your constituent's letters, as well as this response, will be placed in the record of all
three proceedings and will be given full consideration.
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At the same time, the Commission is actively pursuing initiatives that we hope will
render any Commission action limiting State and local authority unnecessary. Commission
staff, working with the Commission's Local and State Government Advisory Committee, is
bringing together representatives of industry and municipal governments to discuss mutually
acceptable solutions to the challenges posed by facilities siting. Chairman Kennard has stated
that preemption of local zoning authority should be a remedy of last resort, and that the
Commission should not consider preemption until the possibilities for constructive dialogue
have been exhausted.

Further information regarding the Commission's policies toward personal wireless
service facilities siting, including many of the comments in the two proceedings involving
personal wireless service facilities, is available on the Commission's internet site at http://
www.fcc.gov/wtb/siting.

Thank you for your inquiry.

Sincerely,

StWf-"\ cz. LiJ}~
Steven E. Weingarten
Chief, Commercial Wireless Division
Wireless Telecommunications Bureau



cc: CWO
Dockets (2)
John Conwell

j :\congress\9802085



If n"./I" ~....

Senate-
Washington, D. C•

Un'1ted state-s
-.~ - .-
.<7

Bob Gra1:ram
• PI.crida

... Judlttr Harrfa Director­
"'rat~mniul&troi1i ~omml8Sfon~­
Qftfc:. ofLegJsrative Atr.irs
1119: M Street; Roam; 808
W_hington,. OC 208M

-- ..~...,- ..,.......~..

BilcrIo••c! .i. & Zetter~ ODe oJ! my cons ti tuents- who h.. concerns
w~~ ..,..._a- ~":;r 'i:.U.\::r j~l~<:t::~ ...~ Jy..... "'~~"'.l'.

1: wou.Ic! a,p,p%'ec::L.at. yaur rrrl....ing- t:!:l. inJ!o%:Zll&t.ion t:!:lat has been
p%'••entecf. am:1 ,providJ.z:lg ... rit:l:t a written re:tlponse. P~ease send
yea::- reply to t:he- at:tezzt:.!on o~:

MIl. Marcia K. Rivenbark
Otftc8 of Senator Bob Graham­
P.O. Box::aOSa
IananaSSH, ~L. ~,,~n0

Phone 850-4.22·6100
Fax 850-4.22-0359

Your cooperation and assistance are appreciated.

Wi tb. kind regards,

Sincerely,

United States Senator
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Senator Bob Graham".,A U ....... ~.-t'\~+" f"\.A:;,... D11::1,1:"",
- - •.'-._g

Washington, DC 20510

Dear Senator Graham:

We 1ft writing you about the Federal Communications Commission and its attempts to preempt local
zoning of cellular, radio and TV towers by making the FCC the "Federal Zoning Commission" for all cellular
telephone and broadcast towers. Both Coops and the courts have long recognized that zoning is a peculiarly
local function. Please irmnediately contact the FCC and teU it to stop these efforts which violate the intent of
Congress, the Constitution and principles ofFedenali~._ _ _ __ -------r '---0 ._ • __ . _ __ •• ,. •• _ •• _ •• _"." _._

In the 1996 Telecommunications Act., Coops expressly reaffirmed local zoning authority over cellular
toWel'S. It told the FCC to stop all tUlemlkinp where the FCC was attempting to become a Federal Zoning
Commission for such toWel'S. Despite this in.struction from Congress, the FCC is now attempting to preempt local
zoning authority in three different rulcmakinp.

Cellular Towers - Radiatjon: Congress expressly preserved local zoning authority over cellular towers in
the 1996 Telecommunications Act with the sole exception that municipalities cannot regulate the radiation from
~l1&l4r.JPt~ i.f.JJ.j.J.wittUu..UPW.1 ¥to.~JbI f.{;c..••1bl1~ iA.atrmIlOOn&..tQ '2Jlv~. "~lef-!WM.llw~UJtw J1N:
rule" by using the limited authority Congress gave it over cellular tower radiation to review and reverse any cellular
zoning decision in the U.S. which it finds is ''tainted" by radiation concerns, even if the decision is otherwise
perfectly permissible. In fact, the FCC is saying that it can "second guess" what the true reasons for a
municipality's decisions are, need not be bound by the stated reasons given by a municipality and doesn't even
need to wait until a local planning decision is final before the FCC acts.

Some ofour citizens are concerned about the radiation from cellular towers. We cannot prevent them from
mentioning their concerns in a public hearing. In its rulemaking, the FCC is saying that if any citizen raises this
i'l'mp. thtlt.JhiJ h. qJlm.rci~t tvt~;,., f{"~ .~. r.rA\nJoM'. lmP.'1g. ~jl'o;~n"t'l lrJ~tN)S .."ww,\..Ir"""",\!"lr"~,th,.,Ji't;'..G..?-m
potentially reversed, even if the municipality expressly says it is not considering such statements and the decision is
completely valid on other grounds, such as the impact of the tower on property values or aesthetics.

Cellular Towers - Moratoria: Relatedly, the FCC is proposing a rule banning the moratoria that some
municipalities impose on cellular towers while they revise their zoning ordinances to accommodate the increase in
the numbers of these towers. Again, this violates the Constitution and the directive from Congress preventing the
FCC from becoming a Federal Zoning Commission.

D~~:,..,",l T , . T1.", C~r"'... ...... ~ _~I ... ...J: ...l """", ... _ ........ __ ~ .. __ 1__ ~.

---. --=-- - -- - -t"---- .-.- _u ._-.- _.- •.•_ .. _.~.~ - --_.
21 to 45 days for municipalities to act on any local permit (environmental, building pennit, zoning or other). Any
permit request is automatically deemed granted if the municipality doesn't act in this timeframe, even if the
application is incomplete or clearly violates local law. And the FCC's proposed rule would prevent municipalities
from considering the impacts such towers have on property values, the environment or aesthetics. Even safety
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This proposal is astounding when broadcast towers ate.SOInc·ofthe tallest structures known to man - over
2,000 feet tall, taller than the Empire State Building. The FCC claims these changes are needed to allow TV
stations to switch to High Definition Television quickly. But, The Wall Street Journal and trade magazines state
there is no way the FCC and broadcasters will meet the current schedule anyway, so there is no need to violate the
rights ofm\Ulicipalities and their residents just to meet an artificial deadline.

--- - - - ~•.-7'_"'~\IU~~lc;Rm CL (.IUW~·~·lJiri:J}\llc;: r~~ w oecume ute r'eaenD LOOlng LommtSSton ror cellular
towers and broadcast towers. They violate the intent of Congress, the Constitution and principles of Federalism.
This is particularly true given that the FCC is a single purpose agency, with no zoning expertise, that never saw a
tower it didn't like.

Please do three things to stop the FCC: First, write new FCC Chainnan William Kennard and FCC
Commissioners Susan Ness. Harold Furcbtsott-Roth, Micb8e1 Powell and Gloria Tristani telling them to stop this
intrusion on local zoning authority in cascs WT 97-197, MM Docket 97-182 and DA 96-2140; second. join in the
"Dear Colleague Letter" currently being prepared to go to the FCC from many members of Congress; and third.
oppose any euon oy LOOgRss to grant the t'cc the power to ad as a "Federal Zoning Commission" and preempt
local zoning authority.

The following people at national municipal orpniZlliona are familiar with the FCC's proposed rules and
municipalities' objections to them.: Barrie Tabin at the National League of Cities, 202-626-3194; Eileen Huggard at
the National Association of Telecommunications Officers and Advisors, 703-S06-327S; Robert Fogel at the
National Association ofCounties, 202-393-6226; Kevin McCarty at the U.S. Conference of Mayors, 202-293-7330;
and Cheryl Maynard at the American Planning Association, 202-872-061 L Feel free to call them if you have
questions.

Sincerely,

~~
Cc: ~~\UiIllU""Prll..v~..,...,.a.&"""" & .V",...... .l"'V~ VI .l'-\d)I'-3\AILa...IV""""

Kenneth Gottlieb, Vice Mayor
Cathleen A.An~ Commissioner
Richard S. Blattner, Commissioner
Eleanor Sobel, Commissioner
Samuel A. Finz, City Manager
Jamie A. Cole, City Attorney
Representative Jack Tobin, Florida House of Representatives
Representative Debbie Wasserman Schultz, Florida House ofRepresentatives
R"'!'....v.ntAtiv.. J:",...n 'i~~ ..... W.t"";A.. Un..... nfD",;,__'~'~"?~

Representative Steven Geller, Florida House of Representatives
Senator Howard Forman, Florida State Senate
Representative Peter Deutsch. United States House of Representatives
Representative Alcee L. Hastings, United States House ofRepresentatives
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Mr. William Kennard
Chairman Designate
'recrena-tonihful'lIca'1'1ohs l..ofnimssion
1919 M Street, NW
Washington, DC 20554

Ex Parte Letter Re: Cases WT 97-/97, MY Docket 97-/82. and DA 96-2140

- -.-- - ------ --.-..~

Dear Chairman Kennard:

Please tcnninate ail action in the preceding cases. They attempt to make the FCC the "Federal 7nnin~

'-'UIl1l11l~~IUn 101' cellUlar ana broadcast towers and violate the intent of Congress, the Constitution and principles of
Federalism.

Congress and the courts have long recognized that zoning is a matter of peculiarly local concern. The FCC has
no zoning knowledge or expertise and is not accessible to most citizens.

For these reasons and others. Congress expressly preserved local zoning authority over cellular towers in the
1996 Act. Now the FCC is trying to get this jurisdiction back by issuing rules which improperly infringe on local
zoning au~ority. "oJ • • _ • _ .. __ • ........... ." ... ..",.., • lV"""'-'oJ LJa.:JI"" Ul U '''-'I I lie."" I PI rra,r, ;u."",n ... r .....nn~ ('\T ,,",p,.,....-- ':11""''' Tn,o

The FCC's efforts to assume jurisdiction over any local zoning matter where RF radiation is mentioned is
unacceptable. The FCC ignores the fact that we cannot necessarily control the statements citizens make during
meetings of our legislative bodies. Many municipalities. by state or local law. are required to allow citizens to speak
on any top _they wish. even on items that are not on the agenda. This is part of what local government is all about.

Some of our citizens may be concerned about radiation from cellular towers. For the reasons just described,
we cannot necessarily prevent them from mentionin,! their concerns to us. The FCC's attempt to use this as a means to
!!i~5.bRTUp'll'JtlJR.riJ;L~q .T"fr:v,::pr l~r1\\,~prt~"cW.I,nr'" ~1-f...,~~~~~;?~,:~ 7::~~-';:;':;;"7q~~;;";'~':'II~IV~ ~p-.. ........:, u.(u': ~:u...
rights of our citizens to petition their government.

This is particularly true if a municipality expressly says it is not considering such statements (that go beyond
the radiation authority Congress left with municipalities) and the decision is completely valid on other grounds. such as
the impact of the tower on property values or aesthetics.

For similar reasons. the FCC cannot "second guess" the reasons for a municipality's decision. The FCC, like
the courts, is bound by the stated reasons given by a municipality. Either these reasons are sufficient to uphold the
npt''''c::inn nr t .....~, "I....... "':'~. :!':: ~C'..: ::..-:::.:.: ~~.:;.~~~ .. -..: l!J~+W~"~" " 'uuu;.... ;~Cli;Ly~;:) LIUc; lc:=~U(fS any more [nan [ne COUI1S can

"second guess" the true reasons for the FCC's decisions.

The FCC's proposal to ban moratoria on cellular towers is objectionable for many of the reasons set forth
above. It also fails to recognize that for some municipalities moratoria are a well recognized zoning tool, particularly
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while th~y,.r"..'J.i,~r,,~6Awin~ ..r.,.,..}'h~ ~p.;~-~;;,,-~i.;;lY"""~uv:" 'away ,;,c C:(:Cs aumomy over cellular tower
zoning, and this includes moratoria

Similarly, please tenninate the FCC's proposed rulemaking preempting local zoning of broadcast towers. As
you well know, broadcast towers can be over 2,000 feet high - they are some of the tallest structures known to man. [t
is therefore astounding that you would propose that municipalities can't consider the impact of such towers on
property values, the environment or aesthetics and that even safety considerations take second place. Safety always
has to be the first priority.

• , _. _ .... _ .... .,,_.......__, vt..

..,,- ........~~:;lM:hii .....--.;i....;...; '~Ul" ~~uJL"" 'l<1l lIlulli\:il'llllUes (0 act on enVironmental, zoning and building permit
approvals for such towers serves no useful pW'p05e. It is a violation of the U,S. Constitution. the CommWlications Act
and Federalism for you to put time limits on mwticipaJities to act on all local approvals and then state that all such
applications will be automatically deemed granted ifwe don't act within this timefrarne, even if the application is
incomplete or violates state or local law.

The FCC should consider how it would react if it was told that any broadcast license application would be
automatically deemed granted unless the FCC acted on it within 21 to 4S days; that this rule applied whether or not the
application was complete; whether or not the applicant was foreign or domesticallv owned or otherwi~~Il::llifi..,;· nr

.... ..:.....'"t;..u.~,..,i(; ll~U~llcil!s were avauable. And the rule would apply without regard to whether the tower for the
station was at the end of an airport runway, in a wetland or in a historic district.

For these reasons, the proposed actions all violate the Communications Act and the Constitution. Please
terminate all these proceedings without taking the actions proposed therein.

Sincerely,.. z: ...
~./../.¥"""/- ........-:.... ." -'"./ /;/

/-:'" . ~/ ,,/ //. •. /" 4.,.. • _ '/; ,,_<__ LZ:
~.,. ..//' /' /...... .. ....

/' i· /' ,.

William J Placko, //
Director, Infonnation Services

;'/

Cc: Mara Giulianti, Mayor
Kenneth Gottlieb, Vice Mayor
Cathleen A. Anderson, Commissioner
Richard S. Blllttner, Commis~ioner
Eleanor $.29sl!. ~.9.mmi!Wjm~ "'li" ..,,,,,, ...' ",n""''' HA.. , .. n' U ...._~~~_b.;•. _.-

·S;;';~~i·A.'Finz, City Man~g~
Jamie A. Cole, City Attorney
Mr. William F. Caton, FCC
Representative E. Clay Shaw, Jr., United States House of Representatives
Representati"t'e Robert Wexler, United States House of Representatives
Senator Connie Mack., United States Senate
Senator Bob Graham, United States Senate
Representative lack Tobin, Florida House of Representatives
Rp"rpCP"t~t''',. n....."eo '1/~::.::::".:..-: ~.:~.~::;:, ~~'" ~~ : :u~"" v; ~t;••uC:~C\llall "t:~

Representative Fred Lippman, florida House of Representatives
Representative Steven Geller, Florida House of Representatives
Senator Howard Fonnan, Florida State Senate
Representative Peter Deutsch. United States House of Representatives
Representative Alcee L. Hastings, United States House of Representatives


