
some of them and their purported competitors that traditionally had been labelled as common

carners. AMTA already has noted that parity could have been accomplished, and, in the

Association's opinion, should have been achieved. by recategorizing most, perhaps even all,

mobile services as "non-common carrier". Thereafter. in response to the query in the Notice,

AMIA would again emphasize that the heretofore private carrier wireless industry was highly

competitive when it belatedly became subject to Title II obligations, remains competitive

today35, does not serve the general consumer, and does not have a history of unfair or

unreasonable practices. Under these circumstances. Section 10 would appear to require the FCC

to forbear from imposing any Title II obligations

31. Further, even if the Commission declines to revisit the CMRS and

telecommunications carrier definitions or to forbear under Sections 10 or 332(c)(1), the FCC,

as a practical, and in some cases equitable matter. must consider the technical and operational

characteristics of various systems before imposing regulatory obligations. For example, the

Association has urged the FCC to reconsider its "covered SMR" definition in respect to number

portability requirements, although, to date, the Commission has not done so. The Association

has explained that, with the exception of those systems that would be considered "covered

SMRs" under AMTA's refined definition, customers on the interconnected systems operated by

the Association's members do not have individual telephone numbers to port. Customers share

35 See, Implementation of Section 6002(b) of the Omnibus Budget Reconciliation Act of
1993, Annual Report and Analysis of Competitive Market Conditions with Respect to
Commercial Mobile Services, First Report, FCC 95-317, 10 FCC Rcd 8844 (1995); Second
Report, FCC 97-75, 12 FCC Rcd 11266 (1997); and Third Report, FCC 98-91, 13 FCC Rcd

(rei. June 11, 1998).
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telephone numbers for which the system operator is the subscriber. The obligation has no

meaning in the context of these systems. Complying with it, if possible at all, would require

a fundamental reconfiguration of a system for no purpose other than to conform to a regulatory

requirement that provides absolutely no benefit to the system's customers; but failure to comply

could subject the operator to substantial penalties. This Orwellian result is a nonsensical

elevation of nomenclatorial categorization over common sense and practical realities.

32. Similal1y irrational situations have resulted from the application of the

telecommunications carrier definition to non-interconnected systems. Many two-way radio

systems provide dispatch service only; they are not interconnected with the PSN in any fashion.

The businesses use the telephone network just as any non-telecommunications business uses it ­

- to make and receive phone calls at an office where the business is conducted. However, these

companies now are required to help fund the North American Numbering Plan Administrator,

the entity that administers the distribution of telephone numbers among communications entities

that subscribe to them in order to make them available to the subscribers on their own systems:

primarily local telephone, cellular, PCS, ESMR and paging operators. There is no greater

reason for a non-interconnected communications system to fund the administration of telephone

numbers than there would be for the local gas station to contribute. Both use the telephone

system in conducting their husinesses; neither use the telephone services to which they subscribe

in servicing their own customers.

33. In AMTA's opinion, the analysis requested in the Notice should be reversed. The

wireless mobile communications marketplace, by the FCC's own assessment, is competitive. 36

36 Id.
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The regulatory obligations as to which forbearance arguments are requested are inherently

unnecessary in such an environment. They should be considered only upon a showing that the

market is becoming less than satisfactorily competitive and that vital requirements of consumers

cannot otherwise be protected. The burden should he on those arguing to apply regulations, not

on those who believe a competitive marketplace is the optimal restraint on improper, unfair, or

discriminatory practices. As noted by Commissioner Harold W. Furchtgott-Roth:

I believe the question regulators should ask about existing rules is not whether
there is sufficient justification to de-regulate but, rather, whether there is
continuing justification to regulate. 37

D. Broad-brush Application of Relrnlations Imposes Undue Costs on Specialized
Wireless Providers Without CountervailinK Benefit to the Public.

34. As described above, the mobile wireless industry includes a significant number

of small carriers offering primarily two-way, local dispatch communications service on a

commercial basis,38 with exclusive use of frequencies in the 470-512 MHz, 220 MHz and 800

MHz and 900 MHz SMR bands, as well as shared spectrum in bands such as 450-470 MHz.

To the extent these businesses offer ancillary, limited interconnection to the PSN, they fall under

the definition and resulting regulations of CMRS status. Because they offer commercial service,

they are included among "telecommunications carriers" under the current interpretation of the

definition in the 1996 Act regardless of whether they provide any interconnected service.

35. The resulting laundry list of statutory and regulatory requirements with which they

must comply increases in cost and complexity each year. These businesses, most of them with

37 Notice, Dissenting Statement of Commissioner Harold W. Furchtgott-Roth, at 1.

38 The exception to this characterization, as mentioned previously, is Nextel's digital ESMR
system, now under development in various areas of the nation.
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fewer than fifteen employees, do not have the resources to hire additional employees to deal with

compliance requirements including form completion and fee calculations. Thus, some employee

with other responsibilities. often the owner of the business. must learn enough about each

requirement to determine whether the business must comply and how, then spend long hours

filling out the necessary forms and/or calculating payments. 39 The alternative is increased legal

fees to Washington-based communications attorneys, an equal or greater burden to a small

entity. As an example, AMTA member Business Radio Products notes that FCC obligations are

handled by a company vice president, one of only two employees. Business Radio Products

estimates that it spends a minimum of four hours per month on regulatory filings alone, along

with $2,000.00 per year in increased legal fees. a large burden for a very small business.

36. For those providers offering interconnection, CMRS designation is often proving

to cost more than offering the service can justify Generally, ten percent (10 %) or fewer of the

mobiles in use on an analog SMR system are interconnected;40 yet, if any interconnection at

all is provided, CMRS regulatory fees attach to all mobiles, generating fees that can range more

than twenty times higher than the PMRS fee. 41 Since interconnection creates a presumption

39 For a detailed and telling example of an entire day spent seeking to comply with a tower
registration requirement, see faxed Letter addressed to "FCC, Gettysburg, PA" (sent to AMTA)
from Don Holzheimer, July 29, 1998, attached in Appendix A. This requirement is not
attributable to the licensee's regulatory status, but nonetheless is illustrative of the time and
effort small business people are required to spend complying with regulatory obligations.

40 See, faxed Letter to Jill Lyon, Vice President for Regulatory Relations, AMTA, from
Chris McClellan, RCS Communications Group (July 31, 1998), attached in Appendix A. Mr.
McClellan's company, RCS Communications Group of Winston-Salem, NC, has only three
repeaters with telephone line connections, and an estimated ten customers using interconnect.

41See, Report and Order, MD Docket No. 98-36. FCC 98-115, 13 FCC Rcd (reI. June
16, 1998)("1998 Regulatory Fee R&O"). For example, a five-channel SMR system with 1000
mobiles would pay a $12 fee for the 1998 fiscal year as part of a full-term, advance PMRS
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of interstate service,42 minimum payments of $100.00 per year are generated for

Telecommunications Relay Service ("TRS ") and administration of the North American

Numbering Plan ("NANPA"). The total of these payments is often higher than the revenue

realized from ancillary interconnection.

37. The presumption of interstate service also triggers universal service funding

obligations for all CMRS systems. 43 While many operators fall under the de minimis

exemption for annual payments of less than $10,000.00, they still must go through the process

of completing semi-annual forms.

38. As the FCC is aware, most wireless carriers have no way of determining which

calls routed through their systems are inter-, versus intrastate. To satisfy universal service

requirements, an employee of one AMTA member examined the records for all calls on the

system and came to the good faith estimate that less than one percent (l %) were interstate. A

total of $120.00 was generated from interstate calls out of $700,000 in annual revenue, yet the

company spent more than thirty hours compiling and reviewing data and completing the Form

457. The company has also been forced to modify its accounting system to generate the types

of records needed to complete the filing. This story is not unusual. Universal service is

payment. By contrast, if the same system provided interconnect capability to fifty, ten or even
a single customer unit, the annual CMRS regulatory fee would be $290.00.

42 Report and Order, CC Docket No. 96-45, 12 FCC Rcd 8776 (l997)("Universal Service
Order").

43 In fact, even non-interconnected PMRS licensees are subject to universal serVIce
requirements if the mobile units of their dispatch-only customers are believed to cross state
lines.
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particularly frustrating for these providers, since none of them offers the list of services required

to provide eligibility for support from the high-cost Universal Service Fund.

39. To avoid higher regulatory fees, EEO filings, universal service filings and/or

payments, TRS payments, and, for "covered SMR" eligibles, roaming, resale, and number

portability requirements, an increasing number of providers are turning off what little

interconnect they offer and "reconverting" to PMRS status. An example of a business still

considering this step is AMTA member Mitchell Communications. 44 The company's total of

twelve SMR frequencies offer a small amount of half-duplex interconnect service, notably to a

local public school transportation system required by Ohio law to provide communications

capabilities on each school bus. Although the feature, fortunately, has not been needed to date,

in case of emergency, bus drivers are able to make telephone calls for assistance. Mitchell

Communications has been pleased to satisfy this vital, safety-related need by providing the

interconnect feature. However, the requirements of its resulting CMRS status have forced the

company to consider curtailing the service:

In the past 6 months, I have been considering discontinuing the telephone
interconnect service due to the additional costs, time spent to complete forms and
keep and update detailed records brought on by this regulatory burden under
current CMRS rules. Elimination of this service would force some customers to
either go to another carrier completely or to supplement their radio system with
cellular or PCS phones at a much higher cost to them. 45

40. In light of the focus of the FCC on enhancing competition, it is ironic that the net

result of its regulatory requirements is to reduce the number of providers in local communities

44 See, faxed Letter to Jill M. Lyon, Vice President for Regulatory Relations, AMTA, from
Jeff Mitchell, Mitchell Communications, July 29, 1998, attached in Appendix A.
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offering some sort of mobile telephony service. Customers are provided with fewer choices.

Those that have been satisfied with a low-cost dispatch-oriented communications system46 must

subscribe to an additional, often more expensive. service designed for the consumer public if

they should require even occasional telephone capability. The lack of interconnect capability,

or the alternative of higher communications costs, affects the productivity and bottom line of the

tens of thousands of businesses across the country using these more specialized wireless services.

41.. Most critically, however, the regulatory requirements triggered by CMRS or

telecommunications carrier status, when imposed on these carriers, offer no benefits to their

customers or to the general public. As described in detail above, these systems do not market

their services to the public, and the general consumer is not their customer. Forbearance from

the regulatory and statutory requirements outlined supra, based on re-examination of the CMRS

and telecommunications carrier definitions, is needed to reduce the unnecessary burden of filing

and payments on an industry not intended by Congress to be included within them, and an

industry not competing with consumer-oriented providers.

E. The Forbearance Requested Herein will not Adversely Affect Rel:ulatory
Parity.

42. Finally, the Notice queries whether extending forbearance from particular

obligations only to some classes of CMRS or other wireless telecommunications carriers would

undermine the regulatory symmetry goal of the 1993 Act and the Commission's implementation

46 The average monthly charge for unlimited SMR dispatch aIrtIme in 1997 was
approximately $16 per unit; interconnected units on analog systems generated approximately $37
per month. AMTA and Strategis Group, The State of SMR and Digital Mobile Radio, 1998.
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thereof. 47 AMTA believes that the regulatory parity and forbearance objectives are

complementary. Both can be accomplished without jeopardizing competitive initiatives or the

public interest.

43. Many aspects of regulatory symmetry have been accomplished already in the years

since enactment of the 1993 Act. The Commission gradually has replaced its frequency- and

site-specific licensing systems in most commercial services with geographic licensing schemes

utilizing competitive bidding procedures. 48 The auctions by which licenses are awarded have

been essentially identical and operations of successful bidders are subsequently governed by

similar, albeit band and service specific, construction, operation, partitioning and disaggregation

provisions. Incumbents in services traditionally licensed on a site-specific basis who are not

successful in securing a geographic authorization. when not subject to mandatory relocation, 49

operate under comparably restrictive provisions proscribing their ability to modify or expand

their businesses. These licensees may not favor the rule changes adopted, but, in general, they

would concede that these changes have been imposed uniformly across services to the extent

practically achievable. There is no reason to believe the FCC could not proceed as methodically

in implementing a symmetrical forbearance effort

47 Notice at , 117.

48 Third Report and Order. Fifth Notice of Proposed Rulemaking, PR Docket No. 89-552,
12 FCC Rcd 10943 (1997)(220 MHz); First Report and Order, Eighth Report and Order and
Second Further Notice of Proposed Rulemaking, 11 FCC Rcd 1463 (1995)(collectively "800
MHz SMR 8th R&O"); Memorandum Opinion and Order, PR Docket No. 93-144, 12 FCC Rcd
9971 (1997)(800 MHz SMR); First Report and Order, PR Docket No. 89-553, 8 FCC Rcd 1469
(19993)(900 MHz SMR); Second Report and Order and Further Notice of Proposed Rulemaking,
WT Docket No. 96-18, FCC 97-89, 12 FCC Rcd 2732 (1997)(Paging).

49 See,~, 800 MHz 8th R&O " 269-286
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44. Moreover. while the Association would not assume Congress now is unconcerned

about maintaining an appropriate level of regulatory parity, its Section 10 analysis does not

include that symmetry as a factor to be considered in determining whether forbearance is

appropriate for all or only a particular class of CMRS or telecommunications carrier. The

Section 10 analysis, as described supra, is straightforward: regulations must be eliminated

unless the FCC determines they are necessary to ensure just, reasonable and non-discriminatory

actions on the part of carriers, to protect consumers or to protect the public interest. Thus,

unless the FCC makes a specific finding that forbearance in a particular instance will lead to one

of those impermissible results, not simply that it could result in some reduced level of regulatory

equipoise, regulatory parity cannot, in and of itself, be the basis for an FCC determination not

to forbear.

45. In fact, however, the two concepts should work in tandem. To the extent that a

particular carrier, or class of carrier, has sufficient market power to impose unfair or

unreasonable terms on its subscribers, or otherwise can take actions adverse to the public interest

with marketplace impunity, forbearance would not be appropriate. By contrast, members of the

increasingly competitive wireless industry typically never had, or have since lost, the ability to

act contrary to the interests of their customers without suffering adverse economic consequences

since their customers are free to secure service from alternative providers. This equity is due,

in part, to successful FCC efforts to promote regulatory parity. Under those circumstances,

forbearance is required under the Act.
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IV. CONCLUSION

46., For the reasons set forth above, AMTA urges the FCC to adopt rules consistent

with the positions described herein.
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Ulte:rWWleCt SCrvl(."(,' ;md all of my tt'1trhmw imenonnr't (U~t<lllH'r.. are half d'lY'It"IL Mv JI"...,.. ...~

j)rima~y opcn'ln:d WI dl'if)<uc:h tW().oW<lY H"WI'VM'. I have ....\l~tom("T"'; who hllV~ '1"1 ()(xa,ioNt! ftIlId,;ftw

le~ snten:onnc<.:t for e1lW'l'l1t'ncy rllrI'O\t'~ I am ;)("tllfIllv h~v(" ,m npt."f'IItift4l10ll:l. from the

~ne ituefc"nncl.t set"Vkc rhat / do rrtlviJc hut r (tlOtinuf' to l)fff!f it to lladsfv mv ~»ItoMIft:

dfqr,a~ 1 tlollve um.' nlStomtr who 1'0 ,I {(leil PUbltl Slh\lol rrlmportftt101l ~U'm. Th~ ute 1tt"SJ,(1l

3Y~ OQ a daily bush (or di$~)a~h 'lllr"l'l< l..;es AlIll( theIr radi()~ dn' prowamrn«d !I(l t:hftf'~:_ 'CIrWer

l:aI1 il¥tandV m.e a H.·Iq,holll· caU to an Nnl'r/lcncy Jispatchr l fnr ;.J~Mnll~. They hlWt' ot.W-to
~. UW~)' teh,,,honc as yet but .~')mcJay ,\ Itfe l"lluld ht, qv(~d due to thr availability .,,1Nt
5~

In~ PMt () months, ( have ~-en lt1llmkrinR di~Kontmulngdw tdephone lnl'ft'l:'onot'<"f wt.,ciK to

the ..MUDona! ~'08t... lil1~ spt::m to l(lmpl(~t(' f,mns and kt'tl1 ;mJ IlpdlJtt' uM'.1liled 1l~"Orc:k ~.on by

thia rwulaaorv burden undff (urrem CMRS rules. Ehmination of ~h;!l servi(:e would fOR.'e~

c~ tu "'lther 14\' to ;en(Jlhl"T {;(rrwr ulIllpltctdv ur tel qlppl('ment: their f"adkl sy<;t"" wiflrr.oetkdar-, . ,

or~ phonet at a mur..:h hl~hfJr' CO'll !.O thrm,

1~r beUtw that analog SMR syswn~ Wllh very limited tl'!('P!lPIH: interronnt:et ("'l~ctrv tchoulll'bfo

ex.anpte\l from tht burQl-oson)e l"t'l"oni h.:('pin~and FcelF\\(nll rl."q\liremcnu of th(" CUnT1tt te. dW'oN.

WichPut Ii dllllllt v\:ry soon ,I Of0 ;b'U11' y(IU th,lt I wll! bl: ..ndin~ my rell"hCl'lw. tntt"f"(nnnM~

and dwnat my FCC Auchorizarion (0 PM RS '1t'dtus f()r relief

tJt·~
J~I
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