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8. This discussion and analysis is largely directed to commercial TV broadeuters. With

I'IlIpeCt to commercial broadcasters, I believe that a fee based upon gross revenues ought to be in

tile 10 percent rIRIe because of the profit potential of the right to use the spectrum, aDd to

minimize tbe potential for "unjust reward." A 10 percent fee will insure the public is comperwated

for diversion of spectrum which would otherwise be used to advance the public interest more

directly. As an economist, I see no need for some sort ofa cap to set a maximum fee for ancillary

or supplementary services. I alao see no need for waivers to minimize fees. Ifany modification is

necessary, it should be to assist avowedly non-commercial entities.

II. The Value ofBroadcast TV Spectrum

9. TIle value ofover-the-air TV's product is increasing. Commercial television

broMkuting is no infaRt industry, but one of the more profitable industries in our modem

OCOIlOlIly -- all based on free licenses given to commercial broadcasters. Commercial broadcasters

-.t the primary use to which digital tekvision chInnels will be put [verses the ancillary or

secondary uaes] will cootinue to be free, over-the-air television service. The broadcasters

realistically recognize the importance ofwhat the Congress gave them, and them alone -- the most

vaIuaWe ofall spectrum.

10. Commercial television stations sell viewers' eyeballs (their product) to advertisers

(.- customers). Digital television offers maay opportunities to enhance the value ofthe product

COIBMIrciaI broadcasters deliver to advertisers. The future looks bright, and the induatry ought to
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expect greater and greater revenues, and this growth must be factored into the valuation. The

COIMIII'cial television broadcasters will continue to make vast profits from their traditional

butiaess.1 For a decade, commercial traditioul broadcast TV has been "buried" in obituary after

oWtuary, bcauae of the innovation ofa host ofnew technologies. Yet today the commercial TV

breldcasting business is booming as advertisers line up to pay higher and higher fees. Consider

that last May 14, 1998 NBC demanded (and got) between SI.5 and S2 million for 30-second

advertisements aired during the concluding episode of the most popular show ofthe 19908.

Mv"', -- led by Mastercard and Budweiser -- rushed to ante up to hawk their products

duriAg "TV history." That TV broadcasters could demand and get such record advertising fees

attests to the healthy state of the broadcast television business. Simply put, in the age ofthe

nidae, an era ofthe fraamented audience, only a "Seinfeld" on broadcast TV can provide the "eye

billa" that mass marketers so covet in a super charged economy. In 1997, the four networks

scooped in more than $21 biUiOll in operating revenues, up a healthy 13 percent from 1996. More

adv«tising revenues are generated from their owned and operated stations. Local advertising

adds even more.

11. eoma-cia1 broadcasters are not correct to argue that they face a bleak future. The

&ct is thIt even in the aaalog era, exploitation and exclusive rights to use public spectrum is an

.......y profitable business, and promises to remain that way. While their audience sUres may

be docJiaing relative to cable and other multi-channel video providers, total viewership increases,

1 Soc~ Gomery, "Hold the Obits: The Networks Are Fine," American JoumaliJltl
Rcvitw. May, 1998, page 70.
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and over-the-a.ir broadcasters ace merely receiving a smaller share ofan ever expanding pie.

IMeed, the ftaetioAalization ofaudiences has enabled commercial broadcasters to extract a

premium for their broad-range demographics. Further, broadcasters' synergistic capability to use

tIIeir program feeds for self-promotion also enhances profitability.

12. To the extent the four major TV networks, as weD as their upstart competitors,

ditcul8 their declining profitability, it is essential to keep in mind that their emphasis and focus on

the network side oftheir business is a diversionary tactic. At least as a matter ofaccounting

pI'IlCtice, the networks make their program distribution business a marginally profitable subsidiary.

The huge profits come from their individually-owned local stations, not their networks.

Sipificutly, it is tbe profitability of the individual stations (which are licensed) and not the

networks (which are not licensed) that the Commission must examine in establishing fees for the

ancillary uses of the locaUy-1icensed spectrum.

13. The 1996 Telecommunications Act doubled the spectrum allocated to current

~ broadcasters to facilitate a traDlition to digital television, and this will enable

CCM8IMI'ciaI broadcasters to extract more revenues from advertisers. Indeed, the examples most

oa. uted UAderIie more information about advertised products. Hence, for each channel 2

ac:rou tbe country, there may be a channel 21, 2b, 2c, 2d, and 2e -- with five different types of

fare. Here is an opportunity to become even more attractive to potential advertisers as the

CQIDIMI'cial TV broadcasters pin more flexibility in the digital age. This is most valuable. In

April, 1997 the Consressiona1 Budget Oftice estimated an up-front auction ofthe DTV spectrum
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which would have yielded S12.5 billion. This is the type of figure any consideration offees for

we ofancillary or supplementary services ought to deal with. Here is the type offigure Consress

had ill mind when it inserted the phrase ''unjust rewards" in Section 336.2

14. COIRAleI'ciaI over-the-air teIevHion will continue to offer superior produd for local

llivenising. Cable is far from competitive in local advertising, and at this point surely does not

look to ever be a reasonable substitute. For starters, cable begins with at best two-thirds of

broadcast television's penetration. And cable has generated little local programming. IfODS

fNf!Jl oft"ers local programming, it is simply to re-broadcast local over-the-air stations. In short,

over-the-air broadcasters will continue this sizable advantage. There is no reason to believe that

over-dIe -air advertising-based broadcasting business will not remain the most profitable ofthe

..... media businesses. The addition ofancillary or supplementary services will make their

hacIIiseI simply that much more lucrative.

15. Over-the-air TV is a local oligopoly. The economic power ofownership of

COIIMMI'cial TV broadcasting stations as federally-allocated local oligopolies has long been

recopized. Spectrum licensing has long protected broadcasters; they have long appreciated this

fact, IDd fougbt hard to keep and maintain this exclusivity. Economists Bruce Owen and Steven

WiWIua aptly IIURlII1ed the situation up this way: "VHF-TV licensees have been relatively scarce.

ThillQrcity has led to economic rents -- profits in excess ofthose required to keep the stations in

2 See COft8l'easioul Bvdget Oftice, Where Do We ao From Here? The FCC Auctions
Mdt the Futwe ofRAdio Spectrum Mwpment, April 1997.
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bu.... -- that accrue to the holders ofthe licenaes."3

16. CODIIqUently, a television station license is a valuable asset that commands a

COIIIideraWe price, often well into the hundreds ofmillions ofdollars. Broadcast TV spectrum

Ip8Ce is unique aDd prized because it alone is able simultaneously to reach miUions and millions of

households. Because electronic mass media continue to exert monopoly control ofspectrum

throuah exclusive licenses, many more people want to own a license than are able to -- given the

FCC aUocatioo plan -- and so the prices to obtain a license are high and climbing. Wall Street

economist Harold Vagel has written: "Although there are no absolute formulas for valuing

broadcast properties, stations change hands often enough so as that any given time, the going rate

ill die nwket can be fairly easily determined."4 He notes these add up to millions ofdollars,

panicularly in larger markets. The value of the expected profits from a broadcast TV license was

... \loP, not down, u one can easily see from Broadcutina " Cable, when comparing selling

prices with previous years' reports. S

17. Such fiadiags are consistent with what media economists Owen and Wildman found:

... to die broadcast TV spectrum demaads ever increasing prices, often well into the millions

3 Bruce M. Owen and Steven S. Wildman, Video Economics (Cambridge: Harvard
UDi¥«tity press, 1992), at 15-16.

4See Harold L. Vogel, EntertaimJwat EcoDomjg; A Guide for fiDUcial Aulysis
(C~e: Cambridge University Press, 1994), at 171.

5 See generally, the reported figures in Donna PetrozeUo, "Trading Market Explodes,"
Ilmeds,etjna " Cable, 3 February 1997, at 18-19 with Sara Brown, "Living large in 1997,"'nwkI_"Cable, 2 February 1998, at 32-34.
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ofdoUIrs. lJwe&tors are willing ante up more and more for what they -- in the real world --

Cliallete as die discouated value ofexpected future profits. (These bids function as proxies for a

quui-audion.) The value ofthese licenses, I argue, reflects the profits created by the spectrum

naooopoIy; the additional profits from uses of the ancillary or supplementary services will simply

puIb theIe values even higher since they are linked to the broadcast spectrum. Thus, it simply

makes no sense to compare the faDing prices of other spectrum space with broadcast TV

spectrum prices. This is a false and misleading comparison.6

18. To be sure, the primary benefit of the 1996 Telecommunications Act was that broad-

casters held onto their exclusive over-the-air broadcasting licenses. But the commercial

....... alto ukeel for and were granted a double-barrelled insurance policy. First, they also

received the tlexibility to use the digital spectrum for other profit-making purposes by providing

ucillMy or supplementary services. Eva with the limitation that at least a portion ofthe new

spectrum alit be was used for free, over-the-air broadcasting, the right to provide revenue

~ ancillary or supplemeDtary services is ofgreat value. Congress and the FCC denied

lICCeII to land mobile services, other low power TV broadcasters, and others who might wish to

have used the same trequeacies for non-broadcast services. Second, based upon the provisions of

the 1996 Act, as later implemented in the 1997 Budget Bill, it will be well into the next century

before broadcasters will have to give back one oftheir two blocks of spectrum which will then be

6 B. Peter Pasbigian, Price TMoty ,pst Its t\»RIications (New York: McGraw Hill, 1995)
at 516-518.
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auaioRed for other uses.7 This otTers a second fonn of insurance for broadcasters, just in case

diaitll broa<kasting does not prove profitable in the long run. Thus the 1996

Telocommunicatioos Act ensured the future ofcommercial broadcasters -- with a double barreled

• wvoJ....... I
IMII'IDCe 1"'""1'

19. The value added by the ancilluy or supplementary services from the insurance "fall­

back" protection that ancillary or supplementary businesses can and will supply is considerable.9

Insurance otTers a means to deal with unknown risk. Ifall events, such as the future offree, over-

the-air diaital broadcasting u an industry were known and predictable, there would be no risks to

insure, and u a result, I doubt broadcasters would have lobbied for the insurance value of

anciUIry or supplementary services. However, uncertainty exists, and the commercial TV

broadcasters would not like to look to a future with going out ofbusiness as the primary solution.

Goins out ofbusiness is the risk facing most entrepreneurs, but in the case ofdigital TV,

COItIfeSI granted commercial broadcasters the above-described insurance policy. To the extent

... Wee over-the-air dijital television does not prove profitable, they can and will divert much of

thia spectrum to U1ciUary or supplementary services.

7 UDder the Balanced Budget Act of 1997, broadcasters need not return the spectrum
wd It lout 85 Percent oCthe viewers in their community oflicense are able to receive digital
sipals.

8 The praeot aIIocltion scheme It the FCC will take away spectrum licenses from a clus
of..... broadcasters caUed Low Power Television. These stations serve small popaphic areas
1a'0II the COURtry, aad nearly 90 percent of the minority-owned broadcast television stations are
Low Power ones.

9 See B. Peter Pasbigian, Price Tbeoo' and Its A,pplications (New York: McGraw Hill,
1995) at 127-129.
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20. Building upon free, over-the--air advertising based broadcasting, the major companies

OWRiAi television stations -- and converting from analog to digital -- can exploit and leverage

adler media production, and distribution units that make up their vast enterprises. They then can

\lie thia cross ownership to leverage the ancillary or supplementary services, built on their

brotMkaat licenIes. Sports broadcasts can offer up-to-the-minute scores~ news shows can oft"er

supplemental and iBdividualiz.ed information~ many other examples exist. Cross ownership gives

COR&II'cial broadca.er a unique place to buiIcl and exploit through the ancillary or supplementary

channels.

m. FJawod A.uwnptions Undedyirw Brqedeutin& In4ustIY'S AssesIment of Fees

21. The digital spectrum given free to incumbeat analog broadeut television license

holden is quite valuable, and its value is rising. The value ofthe broadcast spectrum can not be

.......... by comparison to receipts from auctions ofnon-broadcast spectrum. The National

AuociItiOR ofBroadcasters [hereafter NAB], Disney's ABC division, the Association ofLocal

Television Stations and their economists argue that fees for ancillary and supplementary services

sAouId be low because the value ofnon-broadeut spectrum appears to be declining. The

Statemeat ofJerry A. Hausman, attached to the Comments ofthe National Association of

Broadcasters and the Association for Maximum Service Television, Inc. [hereafter Hausman] and

"Fees for AnciJiary and Supplementary Use ofDigital Television Spectrum" by John Haring,

prepared for Association ofLocal Television Stations [hereafter Haring] both argue that all
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spoc&n.Im is the same and can best be understood u per MHZ per population (Hausman at 4].

Haring echoes this argument at 14_15.10

22. HauIman and Haring's argument is basod on the erroneous assumption that all

spectNm is equal in value. As I have argued above, in reality broadcast television licenses are far

more valuable. Indeed the broadcast spectrum is the most valuable ofspectrum space. To

compare DTV spectrum space to other spectrum is to compare apples and oranges. Broadcast

television licenses are so valuable precisely because ofthe monopoly power embedded in their

allocation. Section 336 of tile Telecommunications Act of 1996 confirms that monopoly power.

That seetion limits the eligibility for DTV licenses to incumbent broadcasters and pennits only

broMcuters to provide aacUI&ry or supplementary services. The law recognizes that all spectrum

is DOt the same, that broadcast TV spectrum is unique and prized because it alone is able to

simultaaeously reach millions and minions ofhouseholds. Because electronic mass media

CODtiaue to exert monopoly control ofspectrum through exclusive licenses, many more people

... to own a br08dcast license than are able to do so. Therefore prices to obtain a license are

hiP aDd cIiInbing. This is particularly the case for the top markets in the United States. As noted

above, dais often adds to miUions ofdollars, particularly in larger markets. Indeed, BroadcastiDi

& Cable magazine reported this past February (using Commission data) that 1997 was the busiest

year for I8IIina and buying broadcasting properties in history.ll For example, WVTM-TV of

10 This is echoed in "The Need for a Cap Oft Fees for Ancillary or Supplementary Use of
DiPII T~sion Spectrum" a report by Strategic Polky Research, attached to Comments ofFox
Television Stations, Inc., at 8.

11 Sara Brown, "Living Large in 1997:' Broadcastina &: Cable. 3 February 1998 at 34-36.
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JIirmin&ham, Alabama sold for $199 miUion; KOFY-TV of San Francisco sold for S173 million;

WBIS-TV in New York sold for $257 million. And so on.

23. Hauaman [at 4] goes on to argue that "auction values are significant lower for

uacertain lAd unproven technologies." Later Hausman [at 8] argues the same point again by

_ .. that there should be a discount in auction results for services ''that face significant business

ud tedmok>gical uncertainty." But Hausman ignores the reality that commercial broadcasters

will Ule the spectrum given to them first and foremost for what they well know -- broadcasting.

Hausman assumes that spectrum use is homogeneous, but in the DTV deal the Congress expected

over-the-air broadcasting to be the primary use. And commercial broadcasters will not protest,

boc8\l1e they rightly expect that the value as used for commercial broadcasting will yield higher

proits than ancillary or supplementary uses. Hausman [at 8) argues that the value of the

spectrum UMld for aaciUary or supp&ementary services can be separated from itl value as a

broackut medium. In this, he ignores the reality that the primary use of the spectrum will be for

."-'-supported over-the-air broadcast television.

24. Pure micro-ocoaomic policy tallysi. tn_. and validates economic efficiency as a

..... policy goal. Efticiency represents but one ofmany criteria for the desirable workings ofa

c__u»catiou system. Hausman [at 9-11] and Haring [at 6-7] both argue from the narrow,

eIiaeDcy-oaly perspective, and assert that ancillary or supplementary services are ofgreater

beBefit to the public as they promote consumer welfare more than free, over-the-air television.

nil i. not die case. Nor are ancillary or supplementary services ofgreater benefit to the public
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than adequate reimbursement for subscription use ofthes~ as both Hausman [at 9-11] and

Hariaa [at 6-7] uaert.

25. The FCC should move beyond the simple considerations ofeconomic efficiency alone.

The JIOIls ofpubic policy toward broadcast television ought to transcend ecooornic efticiency,

.. recopize that micro-economic analysis does not address aU public policy objectives. Even

brOldcuters seem to agree on this. The Comments of the NAB, m..Al [at 8, note 8] argue for the

URWorkability in practice ofmicro-economic theory.12 Here I agree with the NAB: "Given that

the types, amounts, and prices ofDTV ancillary or supplementary services will vary in time,

market and station, it is hard to imagine how this approach [micro-economics] could be use to

paerate any useful information for the Commission to determine a fee schedule." Here the NAB

wutI the Commission to consider variables beyond efficiency. It is correct that broadcast

television piays a far too complex role in our society to ignore its complex externalities, and

important social effects.

26. Soa1olimes the ecoAORlists trip over their own assumptions and value systems.

HIrina. for example, at 6, correctly notes that a redistribution would take place if the fee for use

oldae anclUary or supplementary services was set too low. He characterizes this as "a simple

traAIfer ofrents .." He tries to balance this otTagainst the loss ofefficiency and sides -- as a

narrow applied economist might be expected to -- with never losing efficiency at any cost. But

12 WRiIe the NAB argues here that micro-economic analysis is limitiJlg whoa it serves
their purposes they cite pure micro-ecoROlRist Jerry A. Hausman to buttress its arguments.
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tile "Iimp&e oftnlDlfer ofrents" is precisely the iuue of"unjust rewards" that the Congress

specifically asked the Conunission to avoid. This counts for a great deal as it makes one party

we8lthier - commercial broadcasters - at the expense ofthe general public.

27. FiRGi8g such III alternative to the pure applied micro-economic analysis has been the

thrust ofmy work; I posit what might be called an institutional model.13 Instead ofbeginning with

a pure micro-ecooomic model, we must begin with the problem, and seek analysis to help us solve

it. In particular, we ought to recognize that commercial broadcasters are not the simple

homogeneous creatures driven by economics, and reducible to equations. In reality, they are

large complex social, cultural, and economic institutions, with vast and growing power in the

DI&iona1 and international marketplace. Policy analyses are simply applied by economists, but

must deal with the discontinuities ofthe frustrating and complex real world in which we live. We

DIed empirical studies, but we also need studies ofvalue-laden trade-offs. We need to analyze the

iDtercoonectiveness ofsociety and the economy and not reduce the criterion ofwhat is desirable

to eftk:ieAcy standards alone. We need to accept that economic behavior and cultural action are

ilMrtwined. Tutes should not be a given variable; people are conditioned by their culture,

clMuwe. and respond. Finally, we need to acknowledge that the unique history ofany vast

corporate institution CaAOOt be ignored, and indeed plays a vital and defining role in how that

iAItitution behaves in the real world. In a world where corporate institutions vary by ownership,

market conditioas, and technological change, we corne to the policy problem at hand: what is the

13 See, for example, Douglas Gomery, "Media OwDership: Concepts and Principles," in
AJiIoa AJeunder et al, Media EcoIlOmj&I; Deo[y andPr~, second edition (Mahwah, N.J.:
Lawnnce ErIbaum Associates, 199&) at 45-52.
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best plu to implement the Congressional mandated fee for the use of spectrum for ancillary or

....~t......, ~'nOtal . ?14-w-as_-, ...... servaceS.

21. As importaAt as refuting what Hausman and Haring assert directly is to consider what

they and their patrons ignore. While the NAB, for example, relies on Hausman's micro-economic

aMlysis when it serves its purposes, it is disingenuous for the NAB to paint its members - with

their millions ofdollars in amortized monopoly profits built into their licenses -- as some sort of

"iafant industry" in need of special protection, unable to withstand the risk or uncertainty of

innovating ancillary or supplementary media services. The NAB [at 3] asserts "the embryonic

nature ofdigital television." Later it pleads that the technology for offering ancillary or

supplementary services is largely untested or undeveloped, and there is no basis for any definitive

aulysis oftile economics ofthese services. The NAB [at 17] concludes WaU Street will find

iIw.....' in them as hiabIY speculative. Without stating it, the NAB is pleading the classic

"infant industry" argument. IS After a period ofprotection, they -- as a developing new industry --

will mature (that is become profitable), and thus be able to fend for themselves.

29. Yet if Illy industry is mature, it is broadcast television, with its long experience at

....'MiAg technological and marketplace innovations, such as color TV, cable television

14 See Randy A1berda, Christopher Gunn, lAd Walliam Waller's Alternatives to Economic
Orthodou (London: M. E. Sharpe, Inc., 1917) at 263-265.

15 A buic textbook:, such as N. Gregory Manldw, PrincjpIos ofMiq<HllCODOmjq (New
York: The Drydea Prell, 199&) at 117-10, makes tRe concept explicit, and Mankiw's words
echo the NAB's special pleading.
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rediIUibution, cable-originated programming and replacement ofcoaxial distributiOD by satellite.

Policy makers ou.gbt to skeptical not only ofthe politics ofpicking which industry to allocate

special help, but alao ought to ask why -- if the investment is so good -- the owners ofthe

broadcast TV corporations -- often parts ofeven larger billion dollar media conglomerates -- are

not willing to incur temporary losses in order to obtain eventual profits? Today there exist many

corporations -- from Microsoft to numerous biotechnology companies -- which incurred

temporary loses in the hope ofgrowing and becoming profitable in the future. This is precisely

the test the free market uses to have industries and customers interact and select what values

sIIouId succad and which should not. The FCC ought not subsidize ancillary or supplementary

services. The licensees already have agovernment monopoly; they can try ancillary or

supplementary services, and ifprofits do not match other corporate ventures, they will simply shift

back to primary TV over-tile-air broadcasting as the Congress seemed to always have in mind.

This IFgumeatl and analysis ought to focus on the value ofthis spectrum today, and not make the

disa,ssion about some future world that may not come to pass.

30. HIuaman lad Haring's analyses are altogether too narrow. SpecificaUy, both ignore

tIae important role ofexternalities basic in television broadcasting. Broadcasters' public interest

oWiption wu developed because of externalities. Indeed, the monopoly licensing system hardly

fiJliIIs the assumptions ofan efficient marketplace requiring homogeneous commodities, identical

customers, numerous firms, numerous small transactions relative to the market, perfect
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iBformation, aad free entry and exit.16 Thus, defining the requirements for properly dealing with

the extemIIities and thus serving the public interest lie at the center ofany analysis ofsetting a

proper fee for use ofthe spectrum for ancillary or supplementary services. The 1996

Telecommunications Act not only did not revoke broadcaster's public trusteeship, it reaffirmed

that obligation thrice in Section 336.

31. A key consideration ofthe public interest is to recognize that there exist negative

extemI1ities within the economics of the broadcast TV system.17 A traditional microeconomic

modeIllSIWIleS, for example, that a decision by a firm selling to a customer has no external effects

OR otAer firms or customers. But within the broadcast TV market there are many situations

where external or third party effects are important. The importance of externalities is carefully

laid out in James T. Hamilton's book C1wmelin& Violence: The Economic Market for VIOlent

T__Pro&J'lllllDina.ll Looking at the market for television violence, Hamilton judges

broadcast television u a classic example ofmarket failure. "Television violence generates

JllllUve extema1ities." [at 3] Hamilton compares this particular negative externality with

.viroomeRtal pollution, both in the manner ofhow it works as well as in possible solutions. The

theory ofexternalities underscores how the damage to society as a whole that arises from

16 See lames M. Hendenon and IliclI&rd E. Quudt, Microeconomic tbooty, Second
alii.. (New York: McGraw Hill, 1971), at 105-106 for the most concise discussion ofthe
u""-'" ud B. Peter Pubigian, Price Theoty aDd Its .t\RplicatiOl1l (New York: McGraw
Hill, 1995), chapters 7-16 for a more elaborate examination.

17B. Peter Puhigian, Price Theoty and Its Ap,plications (New York: McGraw HiD, 1995)
It 698-703.

18 Princeton University Press, 1998.
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~ violence remains outside the calculations ofmost programmers, producers, and viewers

ill a typical micro-economic analysis. The recognition of television violence, u but ORe example

ofa aeptive externality, suggests that while the goal for the optimal amount ofviolence is not

zero, the existence ofnegative externalities needs be considered in any policy analysis.

32. The pouible deas ofthese negative externalities are vast. Broadcast TV maps the

DItion's access to information and entertainment. It offers a unique linkage to all citizens,

connecting nearly 100 million households ofnearly 250 million people. Broadcast television,

molt visibly and controversially, pervades and shapes our social relations and cultural experiences

~- both consciously and unconsciously. Licensing broadcast television is not merely a matter of

fiRdin& the right technology, and then letting the marketplace work its magic. These negative

externalities run to the heart ofour on-going democracy. When broadcast television works well ­

- bre8Idng down space and positively tying all ofus together -- the benefits can be considerable.

But the negative dects -- from disconnections to paranoia, from social volatility to alienation -­

are conaiderable and telling. For instance, Robert Kuttner in his EveMhin& for Sale [New York:

Knopf, 1996] persuasively links the erosion ofcivic life through the 20th Century with the agenda

settiDg power of the mass media in general, broadcast television in particular. Broadcasters have

loaa ORly recognized positive externalities in seeking special protections for promoting the public

interest, but good economic analysis should not permit them to ignore the negative externalities.

AAalysis ofnegative externalities is essential to any consideration ofpublic policy, and discussions

such u Hausnw1 and Haring -- that ignore them -- must be taken as flawed.
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IV. Eyaluatjon QfFCC PrQposals & Settin& the Percentaae Fee Rate

33. The fee ought to be based Qn a percentage ofthe grQSS ancillary Qr supplementary

revalUeS because the other alternatives considered by the FCC have economic, administrative,

I8d iDstitutional disadvantages. Yet it is always appropriate tQ keep in mind that the best way to

lIIiaimize "uDju1t rewards" is to have the fee equal tQ the last dQllar ofexcess profits earned

because ofthe value oflicense given. I favor not making the calculation ofthe fee a burden on

either the Commission or broadcasters. The Commission would need little in additional allocated

rOlOW'ce8 to tally and collect such fees based upon gross revenues. Simplicity and ease of

administration, in short, favor a fee as a percentage ofgross revenues as the best ofthe possible

solutions.

34. nr.e fee ought to minimize unjust rewards. Micro-economics and its reliance on

simple models ofconsumer welfare can not and should not be used to calculate the fee. The

COIICePt ofcouumer welfare -- employed by HauIlMll and Haring -- is a narrow criterion, and is

impracticaJ becalse of the externalities from communication, long recognized in law through the

key phrase" public interest, convenience, and necessity." Simply settling for efticiency -- the sole

critorioa ofwelfare economics -- ignores what the Congress demanded. There is no reason to set

the fee low because -- under certain assumptions -- such a fee might yield the greatest efficiency.

Fees, even in the double-digit range, will not to inhibit broadcasters earning greater than normal

prolts. The source Qf the "unjust rewards" is the monopoly prQfit by the license allocation.
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3S. While brOideuters downplay potemial profit, ancillary or supplementary services wiD

iDvariIbIy be oI"ered only when profit rates they expect are deemed high enough. That profit rate

would have to be high in order to match the expected profits from over-the-air broadcuting.

Otherwise they would expand their efforts further in more profitable directions. An appropriate

fee ought to anticipate high profits that will result from exclusive use ofthe spectrum. Looking at

real world comparisons, if the fee is based on gross revenues, the initial level ought to be at least

10 percent of feeable revenues because ofthe high profit potential, and to prevent "unjust

reward."

36. Consideration of an appropriate fee suggests a first pass at 5 percent simply because

this fiaure has long been the "franchise fee" for cable television as a common monopoly

buIiReSS.·9 The fee of5 percent has hardly inhibited the growth ofthis comparable industry.20

BrOlMlcasters pleaded for a far lower figure, but ignore the reality that recently cable TV rates

have iRcreased as have profits. Two heralded substitutes -- direct broadcast satellites, and

delivery through local telephone wires -- have not dampened cable's profitability. We can best

see this in the riling prices to buy systems. Consider that in 1998 Cox Cable Communications

))lid S780 miUion for only 60 percent ofPrime Cable's Las Vegas system -- more than $4,000 per

subIcriber. A year ago the average cost per subscriber was but $2000 -- an indication ofcable's

19 I note even broadcaster commiuioned economists agree. For Comments ofFox
T~ Stations, Inc., Fox commiuioMd a study ofcaps by Strategic Policy Research which
are part ofits examples assumed a 5 percent fee.

20 Doup Gomery, "Cable TV Rates: Not A Pretty Picture," Americaa Journalism
I.tyiow, July/August, 1998, page 66.
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... t«m profitability. Investors are voting for the continued rise in the profit potential ofthis

_lItry by bidding up the price to acquire cable &ancbises and their precious subscriber bases.21

37. But I think S percent is far too low. The broadcast TV business is booming as I noted

ahove, and the profits from the ancillary or supplementary services will likely be well in excess of

10 percent u broadcuters seek to match the profits from their required business. Indeed, the

advertiling business would seem to offer glowing broadcasting profit rates well into the future.

United States advertising budgets are expected to grow 6.8 percent in 1998, to in excess ofS200

biIIion.22 With its valuable monopoly hold on licenses plus the added insurance values I have

dilcussed above, profit rates from ancillary or supplementary services will match the well-in-

...ofrate-of-retums over normal profits found in over-the-air broadcastins. A 10 percent fee

would seem most appropriate. Furthermore, the TV broadcasters have the ability to cross own

the most iRfluential mass media, and important linkages between over-the-air TV broadcasting

(the primary service), and ancillary or supplementary services can and will be made -- at double

diP profit rates.

38. SimDIr situations exist for in other government-granted monopolies. For example,

lIIiaiAg and oil companies pay 12.5 to nearly 17 per cent ofgross revenues fees for the

21 See "Prime Cahle Seeks Bidders to Buy Las Vepa System," The WaH Street Journal, 1
April 1998, page B8;"Cox To Buy Cable System in Las Vegas," The New York Times, 6 May
1991, PIP 09.

22 Sally Beatty, "Forecast Is Boosted for '98 U.S. Ad Budgets," The wan Street Journal.
24 Juae 1998, page H8.



23

~ for onsIaore IDd offshore miaeralleases on public lands. This particularly appropriate

CQIRIMIritoR with a public resource -- miDen1 and oil wealth OIl public lands -- and the wealth of

the spectrum. It will take skill to "mine" the resource ofthe ancillary or supplementary uses, but

the pay off -- like oil and mining -- can and win be extraordinary. A similar allocation ofan

exduIive license by the government to concessionaires on federal lands requires a 9 percent fee.

Thole examples suggest that a fee in the 10 percent range would be appropriate.

39. Kent P. Anderson's "Fee Alternatives for Ancillary or Supplementary Services

otfered by Digital Television Broadcasters," attached to the NAB's Comments misleadingly

focus upon comparisons aOOut licensed technology in ''the private sector." [at 1] But the point

here is that tAil spectrum liceRSing is a public property given to a private entity, and so these

comparisons are invalid. Here again is a comparison ofapples and oranges, of two very different

types ofservices. Yet Anderson does stumble across the correct point when he argues that "only

those technologies with unusually favorable economies receive rates ofmore than 10 percent."

Thia is precilely the point. The broadcast TV industry bas long been highly profitable, at the high

eM of the various charts Anderson reproduces. This is precisely why TV licenses sell for so

-.dI OR the open market. The economies are unusually favorable, IDd investors know this, and

are willing to pay miI1iOOl to gain the advantage ofan exclusive licence. Adding ancillary or

supplemeatary services to the value of a broadcast TV license simply makes the unusually

favorable economics even that more advantageous and profitable.

40. As an economist, I would see no need for some sort ofa cap or upper bound to set a
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maximum fee for IAci1IIry or supplementary services. Nor is there a need for waiven to minimize

fees. The fee u a percentage ofgross revenues is an approximation oCtile proper fee on excess

profits, and thuJ needs to operate at all ranges ofrevenue. Very high revenues would likely signal

__live monopoly control and hence excess profits. Ifany modification is necessary, it should

be to Uliat avowedly noo-commercial entities that are solely working in the public interest.
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