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EXPEDITED DECLARATORY RULING

This Reply is being submitted by Integrated Systems and

Internet Solutions, Inc. ("ISIS 2000") to respond to

contentions made in the Consolidated Response filed July 21,

1998 by the Tennessee State Depart.ment of Education

("Department"), which are simply not borne out by the

factual record, and to renew ISIS 2000's request that the

Commission immediately act upon the important issues raised

by ISIS 2000 in this proceeding with respect to the above--

captioned application.



I. The Department's Claim That Its Contract Award
Decision Was Based on the Lowest Pre-Discount
Price Is Completely Baseless

Ignoring both its own bid cost evaluation formula set

forth in the Request for Proposals (IIRFpll) and its

undisputed analysis of ISIS 2000 and ENA under this formula

(ISIS 2000 Objection and Request for Declaratory Ruling,

Attachments D & E), the Department nonetheless contends that

its selection was based upon the lowest pre-discount price

because lithe State estimated the "hidden costs" of the ISIS

2000 proposal at $187 million, or $113 million more than the

ENA proposal." (Consolidated Response, p. 6.) This line of

argument, as previously pointed out, is nothing more than a

transparent after-the-fact attempt to justify an

indefensible position. The record demonstrates

unequivocally that an unconditional bid of $51,275,384 was

submitted by ISIS 2000 and that the Department evaluated the

bid and made its contract award determination on that basis

pursuant to a cost evaluation formula favoring the highest

pre-discount price. For example.. as stated in the

Department's own Report responding to ISIS 2000's initial

bid protest:

"ISIS 2000 raises a concern about ENA's costs.
The State will pay either proposer the same amount of
dollars. ENA demonstrated its understanding of the
State's RFP requirements and maximized the opportunity
of obtaining FCC E-rate funds ... " (Shrago, April 2,
1998 Report, ~2.9, Attachment 6, Consolidated
Response)
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The misconception of an alleged higher "hidden" bid

cost of $187 million was not crafted by the Department until

after the bid award when the Department was attempting to

defend its position. It was initially suggested in the

presentation by the Department's representative during the

contract award review process before the Review Committee.

In her prepared testimony to the Review Committee, the

Department representative even acknowledged her awareness of

the simple mistake made by ISIS 2000 in a spreadsheet, which

resulted in an incorrect number on one six-month cost

breakout of the overall 3.5 year cost proposal:

There is a major discrepancy between one-month and
six month costs. Even if we assume that they
intended for the six month to be the accurate one,
it appears unlikely that there is a tariff from
BellSouth to support the costs shown for
communications lines offen?d. (Consolidated
Response, Attachment 6)

Notwithstanding that ISIS 2000 has demonstrated that

this was a mistake on a single spreadsheet in the overall

proposal, and that its $51,275,284 bid is unconditional, the

Department continues to raise this issue in an attempt to

lead the Commission astray from the nSF rule violation

issues which go to the heart of the Department's application

and this proceeding. The Department Representative's

statements in this respect do not represent the findings or

conclusions of the Review Committee or any other State

agency. Moreover, as the review process was narrow in scope

and limited to specific defined issues concerning ENA's

~.,



qualifications and eligibility to receive the bid award,

they were not even relevant to the bid review proceedings. 1

Following the contract award issued March 20, 1998,

ISIS 2000's bid protest raising five issues concerning RNA's

qualifications was first considered and denied by the

Department of Education on April 2, 1998. Second, a four-

person Review Committee composed of a representative from

the Department of Education, Department of Finance and

Administration, Department of General Services, and the

State's Comptroller's office considered the same five

specific protest issues raised by ISIS 2000. As

characterized by the Chairman of the Review Committee:

"The focus of the panel would be to try to make a
determination with respect to the question, did
each issue being protested meet the requirements
of the RFP? We will try to remain focused on
those issues. . .. The issues raised in the Protest
were as follows: whether ENA. failed to complete
required tests; whether ENA's cost proposal
misrepresents E-rate rules and funding; whether
the legal status of ENA to participate in the
process is questionable; whether ENA lacks the
requisite financial responsibility to fulfill its
obligations under its proposal and whether ENA
failed to submit cost data in a sealed envelope.

(Transcript of Review Committee meeting, April 6, 1998, p.

3-4, attached hereto as Attachment A.)2

Nor is the fact that limited aspects of the Department's bid award to
ENA were reviewed by other state agencies relevant to the FCC issues in
this matter. Not only was this review very limited in scope, but it
does not in any way validate the Department's position with respect t:o
its interpretation of FCC rules. The Department's claim (Consolidated
Response, fn. 4) that it was even unable to confirm the cost of a
proposed ISIS 2000 subcontractor, Bell South, also has a distinctly
hollow ring. The attached letter iAttachment 5 of the Department's
pleading) from Bell South says no such thing, noting that the
Department's question is "somewhat arnbiqu,)us."
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Statements of the litigator defending the actions of an

administrative agency in an adversarial review process are

no substitute for the four corners of the decision. Where

the rationale offered by a party in defense of the action

goes beyond and is inconsistent with the decision itself, it

must be disregarded See~, Richman Communications v.

U.S. Sprint, 953 F 3d. 1431, 1438-1439 (3rd Cir. 1991).

Thus, the Department representative's personal conclusions

(which are false and were not the conclusions of the State's

review process) cannot now be considered in defense of the

Department's contract award.

The Department further suggests that its award must

have been based on the lower pre-discount price because the

contract was awarded to ENA regardless of USF funding.

(Consolidated Response, p. 8.) This is an illogical

assertion. The nature and extent of the contract awarded to

ENA are vastly different depending on whether or not USF

funding is obtained. The Department assumed no risk

whatsoever of additional costs if USF funding was not

obtained, so it is in no position now to claim that it had

an incentive to select the lower pre-discount bid. Yet, the

Department would have the Commission believe that it was the

-------- -------------
,: While ISIS 2000 does not desire tc overwhelm the Commission with
voluminous paper, we feel compelled to file the transcripts of the
State's review process in their entirety to give the Commission the
opportunity, at its discretion, to review the validity of the
Department's characterizations of that process as outlined in the
Department's various pleadings. Transcripts from both meetings of the
Review Committee on April 3, 1998 and _A.priJ 6, 1998 are attached hereto
a" Attachment A.
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ISIS 2000 proposal which was suspect because it was

contingent on the receipt of USF funding. This turns logic

on its head, as the Commission has specifically recommended

that schools and libraries make the overall contract

contingent on the receipt of E-rate funding so the

institution is not left with a financial obligation it

cannot afford. See Report & Order, 12 FCC Rcd. 8776, 9057,

fn. 1396, 9080, fn. 1496 (1997). As shown in the

Consolidated Response, the Department completely

misunderstands this simple policy.

Finally, the Department's claim that the ISIS 2000

proposal was not cost-effective because it would be "an

inferior, unacceptable piece-meal service" (Consolidated

Response, p. 15) must be similarly dismissed as post­

decisional defensive rhetoric. Unlike several other bidders

whose bids were dismissed for various deficiencies, both ENA

and ISIS 2000 were found to have met "mandatory proposal

requirements." See ISIS 2000 Objection and Petition for

Declaratory Ruling, Attachment E. The Departmentls ensuing

final comparative evaluation under the criteria set forth in

the RFP speaks for itself. Both ISIS 2000 and ENA were

found to have met the Department's functionality and

throughput test standards, the sole objective testing

measure specified by the Department for measuring system

performance and acceptability. On the basis of the

specified scale of 100, the differences in points awarded by

each reviewer and in overall average for Technical Approach,



Proposer Experience and Proposer Qualifications show a

qualitative difference more along the lines of the

difference between a grade of a "B" and a "C" and nothing

more. Moreover, if pre-discount price were to be properly

evaluated and points awarded on the basis of lowest rather

than highest pre-discount price, it is obvious that, by any

objective standard, the preference due ISIS 2000 on this

factor would have been more than sufficient to offset the

differences in points awarded for non-cost factors.

II. The Department's Consolidated Response Raises More
Questions Than It Answers With Respect to the So­
Called Sale of the ConnecTEN Network.

In the Consolidated Response, the Department attempts

to explain that the "sale" of the existing ConnecTen network

is not a wash transaction which artificially inflates the

amount of USF funding made available to the Department, but

a real transaction. In support of its argument, the

Department claims it has sold the ConnecTen network to ENA

for $7.5 million as of July 1, 1998, and that the sale is

"not a right-to-use." Further, in an attempt to support

that an actual payment of $7.5 million has been made for the

network, the Department claims that "the State has

appropriated $12.5 million for FY 98-99 from its General

Fund," and attaches sections from rec.:ent Budget legislation

designating $7.5 million to the Department of Education from

sources "ot.her" than State funds

pp. 15-17).

(Consolidated Response,



The Department's belated attempt to justify this

transaction is transparent on its face. First, the "sale

letter" which the Department appears to be referencing but

fails to attach to the Consolidated Response makes clear on

its face that ENA has obtained only limited "use" rights to

all network hardware, with absolutely no passage of title or

ownership. This is the letter that ISIS 2000 has already

fully discussed in its Second Supplement, which states as

follows:

This letter is written pursuant to Section
A.11.11 of the Contract between the State of
Tennessee, Department of Education and
Education Networks of America (ENA). At its
meeting on May 26, 1998, the Information
Systems Council approved the sale of the
State's interest in ConnecTEN. That interest
includes ENA's exclusive use, but not
ownerShip, of ConnecTEN hardware until it is
replaced. At that time, the hardware will be
returned to the State. We believe this
arrangement, which we hereby expressly
approve, satisfies the substance of the
transfer of ConnecTEN that is contemplated in
the proposal of ENA.

If the hardware is not included in the sale, what then is

left to sell? According to the Consolidated Response,

certain unidentified "software" has been sold to ENA.

(Consolidated Response, p. 16).

Second, the section of the State's Budget

Appropriations legislation does nothing more than detail a

$7.5 million Department line item under an nOther" source of

funding category among seemingly hundreds of other

appropriations. The State is clearly not the source of this



funding, which supposedly is a payment from ENA. The fact

that the Department has reported $7.5 million in funding

under this "Other" category is no more evidence of an actual

sale transaction than the previous reported contractual

arrangement for the "sale" of the network in return for

Internet Access services over the network. The sole purpose

of the line item appears to be no more than to allocate the

purported proceeds of the sale "from Department revenues" to

the Department for spending purposes, a purely paper

transaction. The simple fact is - this sham transaction has

no net economic effect which the Department or ENA can

demonstrate. Courts have historically classified sham

transactions as those which lack any E~conomic substance or

motive and in which no benefits of ownership pass. See,

e.g., Cherin v. Commissioner, 89 T.C. 986-87, 992 (1987)

As ISIS 2000 has demonstrated throughout this

proceeding, ENA and the Department have entered into a sham

transaction designed to result in nothing more than an

artificially inflated amount of USF funding for which the

Department would be eligible. A summary of the history of

both ENA and the Department's planning of this wash

transaction demonstrates that it is entirely devoid of

economic merit and results in no passage of ownership to

ENA:

• In December, 1997 ENA distributes a business plan
which anticipates the wash transaction even before
the Department's RFP is written. (See ISIS
Supplement to Reply, Attachment X.)
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• On February 5, 1998 the Department releases a
Request for Proposals ("RFP") which includes a
provision entitled "creativity" which, in the
context of finding ways to maximize USF funding,
encourages proposers to:

consider creative approaches to this situation,
including any purchase of existing equipment,
resale or salvage of existing equipment .

• On February 25, 1997, ENA submits a Proposal in
response to the Department's RFP which proposes to
purchase the ConnecTen network for $7.5 million.
Nowhere in the proposal is there any description of
how the $7.5 million figure for the ConnecTen
network has been arrived at or what ENA would
receive in exchange for the alleged $7.5 million
llcredit" to the Department for the network .

• On April 7, 1998, several weeks after the Department
has selected ENA as the winning bidder, ENA and the
Department enter into a contract which, like the ENA
proposal, contains no description whatsoever of how
the $7.5 million figure for the ConnecTen network
has been arrived at or what ENA would receive in
exchange for the alleged $7.5 million "credit" to
the Department for the network. This contract
contains Section A.11.10 which states:

The payment for the ConnecTen network will be
received as a credit that will be applied by the
State against invoices received from ENA by
September 30, 1998 for basic services.

• On April 20, and April 21, 1998, respectively, ENA
and the Department file Oppositions' to ISIS 2000's
Objection. Neither pleading includes any detailed
description regarding how the $7.5 million figure
for the ConnecTen network has been arrived at or
what exactly RNA would recei ,,re in exchange for the
alleged $7.5 million "credit" to the Department for
the network.

• On May 27, 1998 the State Information Systems
Council issues a "sale letter" which officially
approves "ENA's use, but not ownership of ConnecTen
hardware." (see discussion above). The letter
provides no other description regarding what the
"sale" involves.

10



• On July 21, 1998, the Department files a
Consolidated Response which contains no detailed
description regarding how the $7.5 million figure
for the "sale" of ConnecTen has been arrived at or
what exactly ENA would receive in exchange for the
alleged $7.5 million "credit" to the Department for
the network. The Department does now admit that the
IIState did not sell or transfer all elements of
hardware." The Department admits that the routers
in schools are not included in the IIsale" but that
"software" is included.

The Department's admission in the Consolidated Response

that it is not selling the hardware but only software is

very puzzling. If ENA is not buying the hardware, then what

Department assets are the basis of this transaction, and how

does the Department justify the price') The history of

ConnecTen demonstrates that the network cost far less than

$7.5 million to implement. According to newspaper accounts

contemporaneous with the initial build-out of ConnecTen, the

Department spent approximately $5.5 million up-front for the

network hardware for all schools constituting ConnecTen and

received software free of charge The following is an

excerpt from an October, 1996 newspaper report describing

the costs of the ConnecTen project:

Netscape has donated software, and Cyber
Patrol is donating software to block access
to controversial areas of the Internet.

The bulk of the project's $5.5 million cost
will come from the state's technology funding
for schools. (Attachment B)
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Another newspaper account stated the following:

. " the Department of Education earmarked
$5.6 million to install and buy the hardware
to connect the State information system's
county access to every school site. Id.

How the Department and ENA arrived at the $7.5 million price

tag for ConnecTen is beyond comprehension where the

Department is not even selling the hardware and appears only

to be selling the "use" of software (which the Department

did not even pay for) .

Further, the $12 million amount the Department has

consistently quoted as the amount of funding necessary to

replace ConnecTen is irrelevant as a measure of the current

value of the network. (Consolidated Response, p. 14;

Department Opposition, p. 13). The Department estimate

appears to be based on nothing more than the amount of up-

front cost incurred for ConnecTen hardware ($5.5 million),

plus the approximate cost to operate the network from

January 1997 through June, 1998 ($7.5 million) .3 The

Department's apparent attempt to value the "use" by ENA of

ConnecTen "software" by adding all the costs the Department

incurred in constructing and operating the network over the

past 18 months is preposterous. The only conclusion that

can be reached based on the facts is that the Department and

ENA have entered into some type of transaction involving

. The Department has budgeted $5 million per year to support the ongoing
costs of operating ConnecTen, including $2 million per year for use of
the state backbone, $1.3 million for ISDN 11nes, $0.9 million for
equipment maintenance, and $0.9 million for network operations. See
ISIS 2000 Objection, at Attachment J
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ENA's "use" of network "software" initially obtained by the

Department at no cost in exchange for a credit of $7.5

million.

Based on this history, ISIS 2000 remains utterly

puzzled by what constitutes this alleged "sale" of

ConnecTen. At a minimum, the valid transfer of title to

$7.5 million in assets requires a far greater description

than what has transpired between ENA and the Department. A

typical transaction of this nature with real economic

substance would at a minimum contain a line item description

of each asset (hardware, software, etc), detailing the

price at which each component is being sold, and would

involve the transfer of title. This simply does not exist

here. If this is not a sham transaction, then it is clearly

the Department's burden to demonstrate the true economic

consequences of this "sale" of ConnecTen, provide a line-

item description and price of every component involved, and

demonstrate the transfer of title 4

• The Department is also misguided with respect to its conclusion that
ENA will dedicate the network exclusively for the Department's use.
(Consolidated Response, p. 20). There is nothing in the Department's
c::ontract with ENA or in the ENA proposal that would prevent ENA from
providing services over the network to)thf~r commercial users. As ISIS
2000 demonstrated cn its Supplement to RepJy, filed May 1, 1998, ENA
plans to offer ser-Jices to other cammer-c) a L users over the network.

13



III. Although Schools in Tennessee May be Eligible for
Discounts on ISDN Lines Pursuant to Special Tariff
and USF Funding, This Is Inapplicable With
Respect to Lines Ordered by ENA for Use in its
Alleged Internet Access Service

In light of the further information supplied by the

Department with respect to the May 20, 1998 interim order of

the Tennessee Regulatory Authority (Consolidated Response,

p. 12), ISIS 2000 withdraws that portion of its request for

a declaratory ruling concerning the eligibility for USF

funding purposes of the purchase by the Department of ISDN

network telecommunications services (pp. 24-25 of Objection

to Application and Request for Expedited Declaratory

Ruling). The question remains I howevE~r, whether the

acquisition of such telecommunications services for use by

the Department (or ENA) could be categorized as an Internet

access service for USF funding purposes. The Department is

curiously inconsistent on this score.

While it claims it is only purchasing an Internet

access service from a commercial service provider, it

nonetheless treats this ISDN purchase as the direct purchase

of telecommunications services by a qualified educational

entity qualifying for the discount, If the service provided

by ENA is truly an "Internet service," then ENA would be the

entity buying the ISDN lines under end-user business

tariffs, and the Department would no longer be eligible to

order those lines on behalf of schools at the special school

discount. Otherwise, the Department's Form 471 Application

14



should designate these ISDN lines as telecommunications

services, which it does not. 5

Conclusion

Contrary to the sweeping assertions made in the

Consolidated Response, ISIS 2000 does not seek a de novo

review of the Department's procurement process and decision

Nor do we seek to limit the Department's discretion to

design and implement a technology plan based upon its

perceived needs, including the manner in which the

management and operation of its existing ConnecTEN network

is operated in the future. All we seek is a prompt

determination as to whether the "creative" approach followed

by the Department in its application now before the SLC

complies with the rules and policies of the FCC governing

the distribution of USF funds.

Further, contrary to the Department's suggestion, ISIS

2000 does not seek "to effectively delay consideration of

the State's application for school funding until Universal

Service Fund ('USF') funds are no longer available for the

state's K-12 schools." (Consolidated Response, p. 2, fn.

1.) Rather, we have advocated and continue to urge that the

C In the Consolidated Response, the Department also contends that the
ENA service involves no internal connections and is a "dedicated"
Internet service. (Consolidated Response at pp. 9 11). ISIS 2000 has
already demonstrated in this proceeding that the approach by ENA and the
Department in classifying all internal ccmnections, telecommunications
services, and Internet access service as an "overall Internet service"

s cont.rary to both the Commission's Rules, he Schools and Libraries
Corporation's definitIons of elIgible services, and long-accepted

elecommunications and Internet nduscry wide practices
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Commission act promptly to issue a declaratory ruling in

advance of the time frame for SLC funding decisions to

permit processing of the Departmentls application.

In his letter of July 12, FCC Chairman Kennard has

instructed the SLC to withhold a funding commitment for any

"high-risk" applications until all questions of funding

eligibility and/or necessary interpretations of FCC rules

with respect to the issues raised by the application are

resolved. Given the substantial issues presented, the

Department's application certainly falls into this IIhigh-

risk" category. 6 Moreover I the issues presented transcend

simple questions of separating eligible from ineligible

services that might be handled by the SLC as part of its

routine application processing procedures. They go to the

heart of the eligibility for funding of the Department's

overall application and involve significant and substantial

interpretations of FCC rules. These are questions that only

~<-----._-_._---_._-----------_._-----<

Obviously, for this reason, the proposed funding and review procedures
set forth in the Common Carrier Bureau's June 15, 1998 Public Notice, DA
98-1336, requesting comment would, if adopted, not be applicable to such
high-risk applications. Particularly as the Department has declined all
financial responsibility for the payment of any expenditures beyond its
fixed payment, there is no way the USF fund could expect to recover
funds once advanced in the event of a subsequent reversal of a funding
decision.
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the Commission is empowered to act upon, Accordingly, ISIS

2000 again requests that its Request for Expedited

Declaratory Ruling be promptly granted,

Respectfully submitted,

INTEGRATED SYSTEMS AND
INTERNET UTIONSI~ IN;.~

By: .41~
msey L. Woodworth

~/~

WILKES, ARTIS, HEDRICK & LANE,
Chartered

1666 K Street, N.W. Suite 1100
Washington, D.C. 20006
(202') 457-7800

August 6, 1998 Its Attorneys
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2.1

COMMISSIONER HAWKINS: Good morning, we

apologize for the delay. The purpose of the hearing thl,

morning is 10 hear the reasons for lifting the stay and request

for ploposal No. 97-2 by the Department of Education,

The order of the proceedings will be, I will introduce the

members o( Ihe committee here. As you speak, you wouid

Identity yOl,rself prlor to your presentation. I'm Duane

Hawkins and I serve as Chairman of the committee. To my

Immediate I.ft is Commissioner Walt.rs, the Commissioner of

Education To my Immediate right Is Robert Lee, who Is Slaff

Attorney fo' the Comptrolle~s Office. To hi, Immediate rlghl

Is Ed Jones, who Is the Deputy Commissioner for the Depar1men1

Ms. Nal""ha Metcalf Is the General Counsel 10 Finance and

Administration She will present the \Imellne of events

regarding ,his RFP Following that lImellne, Ihen Commlssione,

MS. METCALF: Yes.

COMMISSIONER HAWKINS: So haVing given thet. I

beffeve we can procead Into the hearlng, Ms. Waite",.

COMMiSSIONER WALTERS: I believe I'm going to do

BRIGGS & ASSOCIATES
USA A. NIEDZWIECKI, Court Reporter

501 Union Street, Suile 502
Nashville, Tennessee 37219

BRIGGS & ASSOCIATES 252-8232

2... tt1(t presentation.

2S COMMISSIONER HAWKINS: Okay. Jackie Shrago, I

BRIGGS & ASSOCIATES 252.a132

--_._----,------------------+-------------------------,

II

II

STIPULATIONS

1116 Commlt1ee Review Meeting was taken 8t the Tennessee

1o·".;r , 3rd Floor, Conterence Room #2, 312 8th Avenue North,

Nb~lwillc, Tennessee, on April 3, 1998. for all purposes under

tlk' Tennessee Rules of Civil Procedure.

'·he f"rmalltles as 10 notice, caption, certllicate, et

cek~rd, are waived All ObJections, e)(cepl as to the form of

H:I! f.1Uestions, are reserved 10 the heaTing.

It is agreed that Usa A. Niedzwiecki is a Notary Public

81'1;-: Coun Fie-porter for the State of Tennessee.

(Whereupon, the following Commillee Review

Meeling began at B:4! a.m.)
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13
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beg your pardon, Is doing the presentation for the Department

ot Education. My understanding Is that we were hearing tho

Issue r"laling to lifting the stay thIs morning, that was the

only Issue that was on the agenda

MR. NEY: Yes, sir.

COMMISSIONER HAWKINS: Is that corr~ct?

MR. NEY: Thai is correct.

COMMISSIONER HAWKINS: And lIS far as the merits

of the protest, that we werEi not prepared to go Into thosa

roday?

MR. NEY: That', correct.

COMMISSIONER HAWKINS: Okay. Ms Walters,

COMMISSIONER WALTERS: .Jane Wallars,

Commissioner of Education, The Stale Department of Education

15 proud of the effolts that we have made to provlda all of Ihe

schools in Tennessee with access to the Internet. This task

I~

I~
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17 has been accompffshed with a great deal 01 care and attention

18 to detail under a very tight time frame. Both of the companies

19 that r~sponded to RFS 97·2 Amended have WOrked with us 10 make

20 this possible. We are grateful 10 both of them In this effort

21 When we Issued Ihls RFP, we had several vendo", attend our

22 bidders' meetings bul when the lime lor actually responding

23 came. there were only two bidders, ISIS2000 and ENA I chose

H the technical leada", carefully.

iackie Shrago, the RFP Coordinator, has been our ConnecTEN

BRIGGS & ASSOCIATES 252-8232
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projec~ manager She is a recognized expert on the E-rate

Hules established by the FCC. She has seNed as a consultant

" the Chief State School Otticers Association on this topic,

Hnd she has been Ii leader among a small group of technology

ll.'ectors from severa! different states.

She has allended meetings In Washington, DC, on the subleel

')1 lI,e FCC regulallons involving schools and libraries. She

has been inVited by the SLC to field test the electronic forms

v50ed 10 apply to the SLC for the various discounted selVices.

r,ij She h<is been consulted by members of the SLC concerning the

t 1. fnterpretatlon n f the: rules and regulations they have

t2 established

~3 She also has a long and distinguished background In

14 leiecommunlcatlons that began In the 1970s when she established

'15'101 own company, felco Research, whIch she later sold to Nyne)(.

HI ,She has worked wilh the schools of Tennessee since her days at

U vanderbll1 Urlrversitv where she was Instrumental In beginning

Hf "he Virtual S'::hOO! program, which allowed teachers \0 learn to

i9 ,Ise E:'mall and to become comforlable with 'he use of technology

~o I:, the <>assroor1"\ I'ier knowledge of telecommunications and her

11 devoUon to t'1e schools and teachers at Tennessee Is

U inquest/ooed

Our second technical evaluator l Louis Kompare, Is the

E)(ec,utive Director tor the Center for Effective Government. He

came tn thi~ position from Gaylord Entertainment, where his
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prolesl does not speak to disagreements on the dlstribuflon of

points on teChnical Issues. Indeed, Ihree of Ihe five Issues

raised in the protest deai with matters of Ihe legality of ENA

as a company, its financial resources, and Its dativel)' or

sealed envelopes. We do not consider these matters trMal,

6 but w" believe that our Investigation explains them adequateiy,

1he first Issue In the protest deals with required I"sllng

01 equipment and, again, we feei we have an adequate

explanation that includes Information that neither party was

10 damaned by the ,esults of the tesllng. The issue about the

11 E.-rate funding has bee e)(plalned, and I feel we are accurate,

12 We have followed carefully the FCC and SLC rulings since lhe

U beginning ot the Telecommunications Acl of 1!l98.

14 have personally attended several sessions In Washington

15 on these matters, and Jackie Shrago Is a recognized expert em

16 the Hule.. The department has worked with our Ahomey

17 General's Office and an attorney In Washington who has

18 extensive experience with the orders of the FCC. I an

19 (;om1~ortable that we understand what Is acceptable under lhese

lQ rules,

21 We have attempted to be scrupulous In our attention 10

22 detaji on this RFP because we understand the value of \I~;

1.\ seN,ces (0 the children (If Tennessee. The aspects of this

Z'" scenario tha1 Is unique Is the windO'lN of opportunity for the

15 Slale to submit an application for E-rale funding. If this I.
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responsIbilities were In a variety of appllcalions employing

telecommunications and technology. He has spent a great deal

of hi. career with Disney where he had Ihe opponunlty 10 use

the latest technology and to use his creativity to manage many

procurements and to establish applications 1ha1 were lnnovatlve

and efficient.

The third evaluator, Norris Hoover, has worked with us

since the inception of ConnecTEN In his role at the Office of

Information Resources of Tennessee Sta1e Governmen1 He has

in been our first line of assistance 10 the state backbone He

It cama to the stale after a career In the telephone Industry, and

1~ :,e has been Invaluable In navigating the early days at the

U Connec.TEN network He also has had significant. experience In

l,. procurements, particularly In the Stale of

1_" lEmnessee.

M Our fourlh evaluator Is James Waldie, our Information

1.7 Systems Director 01 Ihe Depanment of Education. Mr. Waldie Is

19 new \0 the department, 101nlng us from a sliccessful career a1

l~ StarSf(LicK. a technology company tha1 worked in the

10 entertalrlmenl Industry. He has Impressive qualities In IP

U networks, cllent based server applications and systems design.

a teel .trongly thaI we should have had highly qualified

n tec.hnlcal people 10 evaluate the two proposals we received. I

L4 believe they did an excellent job of jUdgIng both proposals on

;ts theil merits ThIs opinion is s.upported b'r the fact that this
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no! submitted and all documents recalved by the FCC and SLC J
within the prescribed 75 day window, the State of Tennes::>ee ". \

will not be eligible for first priority funding. This means

me loss of $25 million In 1998. In addition, funding for 1999

i, leopardlzed because II must be submitted by July of '98.

We have copies of an urgent notice from the FCC and 'he SLC

urging schools not 10 wall unlll Ihe iast minute to file.

Tennessee Is not a rich state, and we have worked Urelessly to

c'e sure that our children have the best chance that we can

10 provide fOf them to have the access they need to the libldries

II and databases of the world.

12 It Is, therefore, • high priority that we proceed wlfh

IJ signing the contracl while not overriding any legal processes

l4 that the prolester ha~, under stale law.

1:\ Executing a contract, and not incurring any cost by the

16 state prior IQ ,Juiy t, 1998, will allow us to proceed wilh the

17 tiling for E·rate funding and protect the rights of Ihe

18 protester. We, therefore, respectfully ask that this Slay b.'

19 irlled unde, T.C.A. Section 12-4-109 (8) VI on the grounds that

Zf) the award of this contract without delay is necessary fa

21 protect substantial Interests of the state.

22- We have considerably more detail on the actual poinls of

B this profes! make no bones about It; this Is not my rr'olee

l4 I do not want to be out of line. I do not want to brin] up

15 pc)inls abou1 the protest Iha1 are Inappropriale at this
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"-neeting, but L will be happy to do so if It Is considered

appropriate by the ottler members of the committee. Ms. Shrago

t J14.Mlfle to talk about the technical points If you care to

hear them

COMMISSIONER HAWKINS: Do we have any questions

.0" CommissIoner Walters?

COMMISSIONER LEE: No.

COMMISSIONER HAWKINS: I apologize, Ms. Metcalf,

went f19~'t Into Commissioner Walter's presentatlon and we

;11} dIdn't put the time/Ina in, Do you want 10 put that t1meJlne

it I!', now?

,2 MS. METCALF: Just briefly. This protest

d Involves an RFS that was Issued In December of this year for

j 4 6xpanslon In networK operation of the ConnecTEN Program The

£5 nr:s was amended I" February of this year, As Commissioner

16 Walters mentioned, the proposals were submitted by ISIS and

l7 Education Networks of America. The proposals were evaluated

18 !.Uld ENA Wd5 determined '/0 be the winnIng proposer.

19 The notice of intent to award was sent on March 20th and

2,0 ,t'le protest and request tor a stay was filed by ISIS on March

J. t ;~9th rhen on March 31 st the Depar1ment of Educatlon requested

L2 a heannfi to U1 Ihe stay.

,Ij COMMISSIONER HAWKJNR Presenters tor ISIS.

H MR. NEY: I'm Paul Ney and I'm the attorney for

15 ISIS2000 rhis is Mr. Matthew Ctlelap with ISIS and
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wtllch were offered by ISIS2000 that Is a 50 percent greater

prlce over the next three and a halt years, without asking why,

and ttle question has never really been answered, Is not In the

State's best Interest. $74 million versus $51 million that Is

what we are talking about In terms of tM cost proposals

between the two..

II the State Is not Interested In thai question, we do

believe Ihat the Federal Communication Commission will be

interested In that question If only because of the

10 bulk of that $25 million, to which Commissioner Walters was

II referring, would be paid next year and Is federal money coming

12 from the Universal Service Fund, E-rate Funding Program.

13 believe, and we believe, that Federal Communication Commission

14 and ,n. federal government Is going to be mighty interested In

15 !l(nowlng why comparable services are being provided at a cost to

16 the htderal government of an eKtraordlnary greater amount, $25

17 million

13 Also, we don't think It Is In the best interest of the

19 State to Iill the stay because when the contract Is signed and

20 ttle proposal forms 471, then filed with the FCC, n is going to

2~ be subject to the scrutiny of the Federal Communication

22 Commission for abuse or misapplication of t.hose E-rate funds.

lJ We haye included In the packet that we tlave proylded with

24 you Itlls morning. a draft copy of the oblectlon and appllcalion

l-' to, declaratory relief that is to be filed with the Federal

11
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Mr Jeff Hustad, who Is the Chief Technical Officer ot ISIS.

ISIS, tor ttle benefit of the review committee, Is a company

which is now under a f;ole-source contract managing the

ConnecTEN Network, which Is wilh respect to ttlls RFS.

That contract was awarded at the recommendation of

CommlsslCmer Walters last year In determining that It would be

best 10 award the contract to ISIS to maximize the quality and

min/mile the cost of this program and administering the system

belore they got ttl Is point of the RFS for ttle next three and a

11) ~l8,lf years

II ttllnk it is clear that today's focus Is not to address

H the IT'Ierlt~i of the entire protest, but rather to look 10 the

l' J \S5ue as I(} whether it is In the state's SUbstantial Interest,

I" Of \0 prolect the state's substantial Interest, to lift the

I.. stay wtllch Is now In place. We don't ttllnk, for several

16 reasons, ttlat lining the Slay protecls the slate's substantial

n ",terest notwlttlslandlng the Aprll 15th deadline, to wtllch

hi'! Commissioner Walters referred.

I', W. ltllnk ttlat by Iilling the stay -- knowing as we do that

:W Ihe Department of Education intends to enter the contract

~~ imrnedls'lely based on Commissicmer Walters' letter, to my

!! clients last nlgtlt, we think that II Is likely to imperll the

1 t ConnecTEN Pmgram rather than to be to ~he benefit of the State

H for ·'>avera/ reasons, Flrst,!o award a contracl to ENA when

:;:5 thaI contract costs $23 million more for comparable services,

10

BRIGGS & ASSOCIATES 252-3232

GQmmunlcation CommissIon asking that the Federal Communication

Commission rule on those very Issues about which we appal'ently

have a dlsegreement and that Is the E-,ate funding and ho.v II

Is supposed to work.

We have layed out the E-rate funding Issues In very great

d"tall In that application We have also layed It out in some

measure of detail In the protest letter and to a lesser eJ<1en1

in Ihe letter that you received this morning related to Ihis

partiCUlar meeting.

lO If this contract is signed and the Stale makes a commitment

II t( Educatlon Networks of America to go forward over 1he neKt

II Ihree and a half years only to find that within days or weeks

IJ '); months, Ihe Fede'al Communication Commission does agree with

14 us and concludes that the E·rate funding proposal. as set fonh

15 11\ the ENA proposal and consequently the contract, am not

16 allowed under the federal program. That throws the State In a

I? position of jeopardizing the entire ConnecTEN system.

18 The State may have not paid any money at ttlat time. but the

19 State by that time will have become reliant upon a company who

20 -joes not have the financial wherewithal to back up the promlse~,

1I I made to pay $7.5 million 10 the Stale at the outset ot thi,

n ::nogram and cannot possIbly achieve its objectives as presented

13 'n the cosl proposal without that E-rate funding the entire

Z4 amc)unt and I will say at this point it Is Important I. ....l

l..5 10le that In the cost proposals provided, and they nf(l attached

12
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not lalking aboul them in a comparatlYe way. We are nol here

to say I,SIS should get this and ENA should not, that Is nol the

purpose today" The purpose of today Is to say, don't lef this

contract be executed yet because It Imperils the State and Il

Is not In Ihe State's best inlerest.. And the only way you can

prevent that flom happening, giyen Commissioner Wallers'

7 essential declaration Ihat she intends 10 sign the contlact

Immediately if the slay Is lifted, Is not to lift the stay"

!if you 11ft the slay, I'm trying to bring to your atlentlon

10 what 'he consequences could be between now and 1he resolution

11 of the protesl process and the resolution of the FCC proceeding

12 and tt,. ,esolutlon of anything relating to how we are going 10

13 Implement. ConnecTEN in this stale_ So n I may continue, I

14 will try 10 keep iI brief and to the point because I haye glyen

15 it to 'IOU In writing and I just want to hlghllghl those points"

16 rhe Stale reqUires proof of financial responsibility and

17 stablilly and strength" II makes good sense. You don't want

13 10 entrusl a $51 million or a $74 million conlract and the

19 entire ConnecTEN System to somebody who can'l perform as

2U promised Bul ENA does not haye the $7,,5 million lequi",d 10

II purchase the current Conne<::TEN System. That is the key here

21 Their proposal says that they are going to bUy if you

2J will lOOk at the cost proposal, which Is In the materials. thaI

24 I provided, you can look at It in any of your materials. ENA's

il

iJ

\5

i8

I~

.n

probably, IQaboul 14 different places, with all 01 the

naterial thet you haye receiyed, but ~co I know Ihoy aro

c in Ihe mate"al I proyidod today alo~ this lonol of .. .J"
I\pnl 3rd [his cost plOposal cleaMy sh"""llhal E~n~A,,,,.
LOntemplele that any of the mon~·_lhAl-ttf'ey aro c~g fOr ­
ihlS service and for !,hls eqUipment is going to be non-eligible

,,,;), funding They depend on all of the money coming flom the

leeeral goverrlment and if the FCC saysl no, you were wrong, we

'lave impenled the CennecTEN System We have put It In the

lanas ot lhe provIder that cannot proVide.

Finally, and mayf;;'·~~)'mportantly for tOday's discussion

I)ecause this ls. a Stat~!~.:w Comml1tee and you probably are

somewhat familiar With }hese laws, the proposal of ENA Is not

In the best interest of ,the Sta"~ 01 In the best Interest 01

rnembers of lne state ~~epartments who proposed to sign oft on

It'lis contract because It dearly violates the State laws

gO\lernlng the sale of state personai property.

It I. ENA proposal that they will purchase from the State

lhe ConnecTEN System.. The .•'(stem is co~rised of ruters,

qnes, and olher tanglb\e property of the State; the St~ owns

:nat And under tQ.IS proposal ENA , to bLJ¥ that ~ the.,

State tor a i::,roposed pnclt... of $7!5 million 'frhlS RFS does )101

comply by Hny fneasure \~Ith th~/St:Ue law, Iwhich Is very ,
I

specific ielatlng to the sale of S1ate property

Now wanl 10 address that in a li1tle more detail as I run

13
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IS cas1 proposal says, other funds offered by proposer totaling

1S
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HI

through my letter, which I haye ploYlded so that you sort of

have an ,:>utllne, It I may address each of these Issues in a

little more detaJl and rete .. to the materIals that I have

pfovided you

The first Issue we address, on Page 2 o. my letter I Is

f,nancial :esponslbili1y. The State reqUired proof of the

proposa;s financial stability and strang1h

COMMISSIONER HAWKINS: E~cuse me, most of what

you are ,esponding to are dealing wi1h Issues that you ha"e

lodged ir, the protest.

MR NEY: That is correct

10

tl

$1,,5 million Is for all righi, title and Interest the Slate

,""enlly holds In this network called ConnecTEN"

The salva.ge value of the current network Is based on ENA's

need for Its use during the 18 months service level improvement

period and ongoing functionality In the event tha1 E-rate

fundfng Is neyer leallzed" What that means is that ttle ENA

wanls to buy from the State the State's property" Now the way

'Ihls has been structured, the proposaJ and the contIact that

would be entered Iries to give ENA Ihe opportunity to

essenllally buy that property on credit, but Ihat is no\

0ermlssible under state law.

U COMMISSIONER HAWKINS: I Ihought we were going

H to hear th1 protest later. t'm trying to be as generous as I

14 can, but I have 10 call that Into question.

IS MR. NEY: The Stete's objectiye here today is to

,1{} de1ermlne what is in 1he best interest 01 the State. You have

17 10 make a wrillen finding today that lifting the stay is In the

t8 substanllel interest ot the Slate" And what we haye pulled oul

1") 01 OUi protest we can't divorce this discussion today from

20 QUI' protest, the reason there is a stay Is because of 1he

1J protest, but what we have pulled out are those reasons that we

n lhlnk most strongiy impacl Ihe detelmlnatlon of Ihe best

L:~ nteres.t of Hle slay and this time period {hal we are looking

N at wnde Iho pratesl process continues to its resolution.

15 So, yes, we are talking ,abou1 protest issues, but we are

14
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12 The slate law and regulations clearly soy thaI possession

13 of stale ploperty cannot pass until payment Is made by cashlee,

14 cheCk, cash 01 certified check. That means that al Ihe oc',e!

15 of this program, before they can tum ''" the switch to allow

16 ENA to run this syslem, ENA has to have paid $7.5 million In

17 good funds to Ihe State. ENA can'l do that.. ENA has $30,000

18 in liquid assets according to the financial stelement ~hal wa.s

19 proyided 10 the State

ZO ENA ctalmed, they made a bold-face slalemenl, that Ihey had

Zl a $5 million line of credit, conditioned only upon genlng this

22 contract and documentation. ENA also, however, prOVided the

lJ, bank's letter, whIch made it clearer, that that statemen~ \Nas

lot false and that they had nothing other than the bank's agreement

2.5 10 1alk to lhem and negotiale and discuss a loan in the I!ne 0'

16
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',Iedit if they did gel this contract.

ENA by any measure, even Including the $1,5 million

personal note by the principals 01 ENA to SLC, can't pony up

Nllh the money, They can't get $7.5 million to pay the State

and If lhey can't do that, they can't even start the process,

The second issue we talked aboul was thai ENA's proposal

does not qualify tor E-rate funding. Simply put, the federal

S government wlJl not allow the usa of E·rate funds to purchase

capital equIpment. The provider under the E·rate Program Is to

1.0 capitall2:e that equipment and then sell the services and recoup

II ils Investment through the sales servic&s over time to the

12 Slate Again, this IS a kink In the plan that ENA has to start

U his proglam because ENA doesn't have the $7.5 million to pay

114 'he Slate ENA doesn't have the money 10 buy the system or

l.'\ e-quipment necessary to provide the service, Llnless the State

tii wlfl essentially. on credit, give ENA its curren1 system, all

1"J' .;:>f ~ts, equIpment !o use, so that the State can lease It back.

iB rha1 Is l,he problem In a nulsheJi with the E-rate funding_

t~ In addillon, there Is some other proposals related to

to E-I'ale funding eligibility that are simply Incorrect and they

2! #lH be addfessed at the FCC level also .Just tor the record,

I il ls Important to 110te that the State of Tennessee has had the

t I opportUqity "0 go to ihe FCC and make a request to the FCC

2·4 and tell thern how thIs system works and hO'tV 11 ought to work.

},~ TheV haven'l done that, and It Is unfortunate that they

17
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haven't.

Other states have made similar requests not 01 this nature,

but related to Ihe program to find out how does this system

Walk We want to know before we gel roiling, Tennessee shOUld

have done that, we think, but unfortunately they haven't but

the FCC: needs to address Ihls. It Is too b'g a dollar Issue

"01 ,he FCC 10 disregard and Is a potential embarrassment to

,he Siale ot Tennessee 10 be Involved In this plan, which

provIdes no greater servIces far 8 lot more federal dollars and

IU thereby deprives some school children, somewhere. of these

I, I selVlce, Ihal the program is supposed to supply, They may be

l~ Tennessee ::ochool children, we don't know. but they are

tl somebody's school "h\ldren who aren't going to get that $15

l4 milllon worth of money

IS rhe third Issue, the proposed sale of ConnecTEN System,

16 violates Siale law. This Is not a ground for Ihe prolest, but

il doesn't matter; It Is the law of the State of Tennessee.

is INti dIdn't raIse It, the Attorney General has 8 duty to raise

19 it. E:ach officer of the State of Tennessee, Including the

lO commIssioners of the departments, have a duty to follow this.

II Your legal counsel oughl to be le/llng you thai; t hope they

22 do

ZJ rhe law clearly proyldes 10r how slate property can be

N sold Yesterday when this Issue first arose, I sent a letter

15 oye! Iv Mr, Jeler and I requested thaI she provide me with
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documents and Information relating to the comptlance of the

Depallment 01 Education Or the Siale of Tennessee with Ihe

stale lews concerning the disposition of pelllona! property,

,',er response to me was that, the RFS was for the expansion

of lhe network operation of the existing netwon<. The proposal

clearly defines this Is a network and used by all of Tennessee

public schOOls. And lhe network Is not surplus property by

deflni\ion and, therefore, the statute of rules don't apply.

CBfldidly, I don't understana that response. Perhaps fhat is

10 corre,,! and I'm not getting It. But If It Is correct the

JI question Is Ihls, we all know that each of you who represents

U the state can't welk down the hallway and sell some of the

IJ State's property just because you think It Is a good Idea,

l< If It doesn't apply -- /I these laws that I have cited

15 don'l apply, and I believe they do clearly, what do; wnat laws

16 appl'(1 When CBfl the slale engage In Ihe sale of what Is valued

II by ENA as a $7,5 million network? Don't be confused lust

l.S becuuse they say netwar": i' doesn't mean 'hat it Is In'angible:

19 It is very langlble, In facl, It only exlsls by virtue of the

20 equipment that constitutes a network. How do you sell that b l{

J:J JUs!: slipping U Into a selvice contract? You cannot do that

12. I Will avoid 1he comparison but the ISIS proposal, for

l.\ Instance, didn't rely on buying the Slate's network thai way.

2.4i There has to be some rules and there are, and the rules are

IS verv specific Among them are, there Is only two ways to

19
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e1lspose 01 Ihls property, public auction and a sealed bid.

Some might argue, well, we had sort of a sealed bid but

doesn't work. This process, this RFS process, did not comply

with the letter of the Ia.w and was In no way the s.ale Ol

disposition of property through the sealed bid as contemplated

oy Ihe Stafe

Additionally, we had some problems relaled 10 the

regulations, which weren't followed. I made the request tor

documentation 10 see whether the Commissioner had ever declared

10 Ihat the system, the network and allot that equipment, lhe

n routers, hundreds of routers, and all of the other equipment

12 thai I'm nol really up (0 describing but Mr. Huslad could, has

B to declare lhose surplus. That declaration has not baen ma.de

l~ And, Indeed, I think it would be tough to make thai a

1S declaration because the definition of surplus under the statute

16 is, Ihat was which Is obsolete, outmoded or no longer useable.

17 Well 110W can Ihal be when the plan of ENA I,; to bUy I,hls

lS and use It for at least t8 months and use It so that they can

19 self the services back to the state. Of course, It is not

20 obsolete al that point, not no longer useable and not outmoded,

21 11 Is, In tact, the very eSSence of the service thaI h going

22 to be prOVIded for at least 18 months, And possibly, Ule

B seNice Ihalis goIng to be provided for the entire Ue of

H H'ls contract if (here Is no E·rate funding.

25 There Is a real question about whether the Commissiont:lr

20
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