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THE COURT: Please be seated. We're on the

record? It's been a while since we met. Have you all

identified yourselves for the record, and does the reporter

have your name?

MR. SCHAUBLE: We haven't been on the record to

identify ourselves.

THE COURT: Did you.give this reporter your name

before you went on the record?

MR. SCHAUBLE: Yes, Your Honor.

THE COURT: Okay. To the reporter, do you have

all the names that you need?

COURT REPORTER: Yes, I do.

THE COURT: Thank you. Okay.

This conference was called by my Order 98M-98,

which was faxed to counsel on Monday, July 20th. And as the

Order reads: "The Presiding Judge requests the counsel for

James A. Kay, Jr. confirm on the dates in the Los Angeles

phase of the hearing that he will be absent, and whether his

co-counsel will appear and participate, so that the Los

Angeles hearing could be conducted without interruption on

the dates proposed by counsel for the Los Angeles session."

And those dates are September 15th to September 24th; and

alternatively, the Presiding Judge will consider a two-day
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hiatus for the observance by Mr. Kay's counsel of a

religious holiday.

I guess the first question I have of Mr. Shainis -

- would you confirm the dates that you will be absent from

the hearing?

MR. SHAINIS: Yes, Your Honor. I will be absent

from the hearing on September 21st and September 22nd.

THE COURT: Okay. And will Mr. Kay be represented

by other counsel in your absence?

MR. SHAINIS: Your Honor, the -- to answer your

question, I'd like to digress just for a moment, if I might.

THE COURT: Well, I wonder if you could answer the

question, and then, you know, if you want -- if you want to

say more.

MR. SHAINIS: I don't know, Your Honor.

THE COURT: All right. That's fair. Is there

anything more that you wanted to add to that?

MR. SHAINIS: Yes. It depends upon where we are

in the hearing as to the duties that would be involved in

either cross examining a witness or presenting our direct

case. So without violating any type of privilege, there is

a reason I am representing Mr. Kay in this proceeding; and

Mr. Kay has a right to have whom he would like to represent

him. I don't think there is any dispute on that.

THE COURT: Now, I don't think anybody's going to
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counsel on the case. Is that correct?

MR. SHAINIS: I understand that, Your Honor.

difficult for me to say to you that Mr. Keller would all of

have already said, you don't know. All right.

well, you've

I don't know what duties -- whether

That is correct.

Yes, you are correct.

Yes.

All right. I just wanted to be sure.

And Mr. Keller is right here?

And that would be Mr. Keller.

Am I correct in that? I wanted to be

Well, I am prepared -- I am prepared to put this
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THE COURT: All right. So you just don't know at

I don't know what witnesses there are going to be at that

this particular point as to whether or not

answered the question. I'm just trying to rephrase what you

a sudden be able to pick up the hearing at that point.

particular time. I don't know whether the Bureau will have

finished its case at that particular time. So it's

if we get to a part of the hearing where I am supposed to be

the duties that I have undertaken in the hearing I would --

THE COURT:

sure.

MR. 5HAINI5:

THE COURT:

MR. SHAINIS:

THE COURT:

MR. KELLER:

THE COURT:

Go ahead. I'm sorry.

MR. SHAINIS:

dispute you on that. It's just that I do -- you do have co-1
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MR. SHAINIS: We understand that, Your Honor.

with it. Of course, the more notice that I have and that

the contingencies.

MR. SHAINIS: Thank you, Your Honor.

the matter -- if you want to say it thatan issue but

through SeptewJer 24 were given to me my Bureau counsel and

way. But as we all know, the "hearing dates of September 15

issue of the religious observance. I don't want to say it's

of clarifying my situation or position with respect to this

THE COURT: Now, I want to -- this is for purposes

be represented by on every day of the hearing.

throughout this hearing by whichever counsel he chooses to

THE COURT: But Mr. Kay will be represented

the Bureau counsel has, the better we can be prepared for

of on Tuesday, you know, we'll deal with it. We'll deal

earlier week and, you know, we can start on Monday instead

we'll just go a little bit later in the evening in the

participating in this at other times; and by that I mean

the case gets completed on time, and also for purposes of

not having to put additional workloads on people

observance -- if there can be testimony -- if we can conduct

be my preference. But only for purposes of assuring that

business on one or both of those days, of course that would

that. I obviously -- if within the confines of a religious

case in a hiatus status for two days. I am prepared to do1
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formal counsel for Mr. Kay -- Mr. Barry Friedman -- and that

was in March of 1998 before -- Mr. Shainis, before you

entered your appearance. And when I saw those dates, I

recognized from my calendar that one of the days was a Rosh

Hashanah observance; but since these were the dates that

were given to me, I just assumed it was all right with

everybody. I mean I say all right -- I mean that we would

be going forward and having hearings on that day; and that

by doing so, it would not be interfering or being

insensitive to anyone's observance of a religious holiday.

Now, upon your appearance in the case, I took it

upon myself to raise with you the question of your

participation on Rosh Hashanah. And in that effort on my

part, I did two things. I looked at the calendar -- my

calendar -- which is a government issued calendar. And I'd

like to pass to counsel copies of my September calendar. As

they appear in my book, I have masked out notations that I

have made for other dates, because I just don't think that

you are going to be interested in seeing what I am doing on

other dates. But I have -- I want you to just be clear in

understanding what I am trying to say here: that it is only

on September the 21st, a Monday, which Rosh Hashanah appears

as a day of observance. With respect to business days, it's

true, the 20th -- Sunday evening -- is when Rosh Hashanah

begins. But I'm talking about business days. So, when I
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distinction.

one day.

what the situation was; and he explained to me that he

And it was after that day -- it was after that

and I am paraphrasing now, but Iexplained to me chat
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days. And that was the first time that I had known of that

persons who arp Conservatives or Orthodox, observe it two

think I have it accurately -- that persons who are of the

Now, in addition to looking at my calendar,

observed it on two days; and he explained to me why. And he

after your filing of July 16th. And I asked that person

with another person who observes the holiday. That was

Reform Judaism persuasion observe it for one day; whereas

situation, or after that presentation, that I had confirmed

that - - or I t .. )ok the position that my calendar says only

was not prepared for that. And that's why I responded

that I would have to perhaps deal with a two-day hiatus, I

of the observance. So when I heard that it was two days

accommodation for a possible one-day hiatus in consideration

in the conference call of June 30th, I had it -- I thought I

had it established in my mind that I would have to make an

Hashanah holiday. So when I came to you with this situation

with a person who does honor the -- observe the Rosh

however, I did confirm -- I thought I had confirmed fully

came to you, t~at's what I thought the situation to be.1
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So, having heard that, you know, I became

obviously more informed on the issue, and thus I called this

hearing today -- this conference today, I am sorry -- to

clarify the situation as best I can. I certainly believe

that the way I entered upon the sUbject was -- I think it's

clear from these circumstances that there was no intention

to ridicule anybody's religious beliefs, or that I had

displayed an insensitivity. I certainly will acknowledge

that I did have ignorance of the full scope of the situation

at the time that I first raised it with you. But having

cleared that up, and trying the best I can today, to try and

clear it up even further with respect to your participation

and my assurance ,that you and Mr. Kay will be -- that your

observance, however, that comes out will be determinative of

whether or not we are in trial on September 21st or

September 22nd.

Now, it was suggested to me that I ask you as to

whether or not you are practicing as Conservative or

Orthodox, if I have the universe correct? Can you confirm

that?

MR. SHAINIS: Who suggested that?

THE COURT: I don't -- I'm not going to identify

who it was. But do you have any objection to telling me as

to whether or not you are of one or the other persuasion; or

is there a third persuasion?
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MR. SHAINIS: I feel insulted by your asking the

question, but I will tell you. I don't think you have any

right to the information. I don't think any -- I don't know

of anyone else in any hearing who has ever been asked what

their religious convictions are. But I am Conservative.

THE COURT: All right.

MR. SHAINIS: But I resent the asking of the

question.

THE COURT: Well, it was suggested to me by

somebody who was Conservative, and he said, you know, that I

would be entitled to get a clarification to that extent. It

was not meant as an insult.

MR. SHAINIS: It was taken as an insult, Your

Honor.

THE COURT: No, it's not meant that way. The

record is now clear.

MR. SHAINIS: I don't know of any other judge in

any proceeding -- I don't think -- who has been -- I have

never been asked in all the years I have been practicing

what my religious convictions were.

THE COURT: Well, it's not because I have any

question about your religious conviction. I am simply

trying to schedule an event. That's all I am trying to do.

MR. SHAINIS: I mean, Your Honor

THE COURT: That's all. I can't say anything
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more, Mr. Shainis. There is nothing more I can say. I am

not -- I have never had any intention at all of ridicule or

insensitivity. I'm simply tying to schedule a hearing.

That's all. And we -- you're-going to be -- your

observances ar·; going to be honored.

MR. SHAINIS: Then why -- why would you ask that

question?

THE COURT: Well, it was suggested to me that --

that I do for purposes of

MR. SHAINIS: I pointed out to you in the --

which I don't have a transcript to back it up of course.

THE COURT: No, I understand what you told -- I'm

sorry. You go anead.

MR. SHAINIS: But I pointed out to you that it's a

two-day holiday; and I pointed out to you in that conference

I observe both days.

THE COURT: You did say that, yes, sir.

MR. SHAINIS: But now for you to ask me that

question again, I find it insulting.

THE COURT: Well, it was not intended --

MR. SHAINIS: I don't think you have a right to

the information --

THE COURT: I simply asked --

MR. SHAINIS: It displays insensitivity. I feel

ridiculed. Why am I being singled out?

Heritage Reporting Corporation
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THE COURT: You are not being singled out. That's

not true.

MR. SHAINIS: Au contraire. I am being singled

out.

THE COURT: It's a scheduling issue. That's all

it is. I have but five days

MR. SHkINIS: You already announced that you were

not going to have hearings on those two days. We could move

on to another SUbject.

THE COURT: All right. Then, if I have offended

you --

MR. SHAINIS: I feel like I have been challenged.

THE COURT: Well, I didn't intend it that way, and

I am sorry that you feel that way. I certainly am -- we

certainly would want to move on to another area. And I

appreciate your candor.

Now, with respect to further scheduling, I am just

going to say the .date for the submission of subpoenas will

be extended until August 7th. The trial briefs will be

exchanged on July 29th as scheduled, with copies submitted

to me. And I am aware of the fact -- very much aware of the

fact -- that there has been a motion filed yesterday for

recusal. The copy delivered yesterday, which I took horne

with me, had no page number 6 in it, so

MR. SHAINIS: That was corrected, Your Honor.

Heritage Reporting Corporation
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sir.

6. That was corrected before the close of business

there is an order otherwise.

MR. SCHAUBLE: Your Honor, I'd like to add one

that's

Heritage Reporting Corporation
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was 5:15 yesterday -- brought over another copy and put it

night that you had left with my legal tech --

MR. SHAINIS: Well, but I personally -- I guess it

other things. But I did take the copy horne with me last

box this morning. I was attending to this preparation and

THE COURT: All right. Well, I didn't check my

THE COURT: Yes, sir. I'm sorry. You go ahead,

THE COURT: So I am not completely apprised of its

THE COURT: May I finish?

MR. SHAINIS: Certainly.

MR. SHAINIS: The motion -- you are absolutely

your box.

correct -- the copy you were served with did not have page

yesterday. And I personally brought it over and put it in

thing, if I might.

issuance. And that's -- you know, that basically

all that I have. We are in recess until August 3rd unless

courtesy copy of my ruling to counsel on the date of its

my practice, my legal technician will either fax or e-mail a

reviewed by myself, and will be ruled upon. And as has been

contents. The motion to the Court will be very carefully
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THE COURT: Yeah.

THE COURT: Yeah.

the 4th.

THE COURT: No, the '7th is the submission let

I took

I thinkMR. KELLER: But you put out an order

Heritage Reporting Corporation
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it may have been the same order that set this conference --

wait until the 7th of August. The admissions session, and

MR. SCHAUBLE: I don't have the order, but my

Order. On July 29th, okay, trial briefs exchanged and

MR. SCHAUBLE: Do you have the admissions session

MR. KELLER: It now goes to the 7th, I think?

THE COURT: I think I -- I'm sorry -- the 4th.

MR. 3CHAUBLE: Your Honor, one procedural

THE COURT: All right. Well I didn't check my box

hearing subpoenas submitted. I'm saying the subpoenas can

you are right, Mr. Schauble, it's from August 4 to 5.

me go back. I 11 go back to the order. It's 98M-4 is the

recollection was just that the admissions session started on

starting on the 3rd or the 4th?

it home with me and read it, and it didn't have a page 6.

have certainly done your job to correct that.

tech gave me the copy last night. I put it in my

That's all I am saying. You have clarified the record. You

last night. I didn't check it this morning. But my legal

in your box.1
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that extended ~he admissions session by two more days, I

believe.

THE COURT: Oh -- well, it would not -- no, it

would -- see, I originally had planned it l Mr. Keller, for

August 4 to 5; but in light of the volume of the documents,

it would be extended to the 6th and the 7th if you need that

time. So it would still be starting on the 4th. That's a

fair question.

The trial briefs themselves, however, will be

exchanged on July 29th. All right. Does everybody

understand that?

MR .'~CHAUBLE : Yes, Your Honor. Thank you.

THE COURT: Okay. All right. Again, I extend my

sincere apologies for any ill feelings that I have caused in

my ignorance; but I am doing what I think is what I need to

do to be sure that this record is completed; and that the

proceeding goes forward in as timely a fashion as I can

manage it. I'm just trying to do the best I can.

We are in recess then l until August 4, again l

unless ordered otherwise. Thank you very much.

(Whereupon, at 9:23 a.m., the hearing in the

above-entitled matter was adjourned.)
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