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which they were entitled, but instead misappropriated or misapplied
the funds for their own direct or indirect benefit.

63. By advancing funds to Boardwalk prior to a proper
closing, and by circumventing the protective devices normally
established through such an organized closing, General Cellular,
Boardwalk and the Individual Defendants negligently and carelessly
disregarded that plaintiffs were unlikely to collect their
commissions from Boardwalk or TFW.

64. Likewise, by misappropriating General Cellular’s
commission advancés, Boardwalk, Welch, Krsek, Dinehart, Massie and
Broad negligently and carelessly disregarded that plaintiffs would
likely be unable to collect commissions from Boardwalk.

65. As a proximate result of the above, plaintiffs have
received but a fraction of the commissions due them from Boardwalk,
General Cellular and TFW and consequently have suffered damages in
an amount according to proof at trial.

66. As a further result, plaintiffs have been forced to incur
attorney’s fees defending themselves in the Interpleader Action.

FIFTH CAUSE OF ACTION
(Civil Conspiracy against all defendants except TFW)

67. Plaintiffs incorporate all of the allegations of this
Complaint and bring this Fifth Cause of Action for Civil Conspiracy
against all defendants except TFW.

68. Said defendants, and each of them, conspired and agreed
amongst themselves to have General Cellular advance commissions to
Boardwalk, and to arrange for the Bank Loan, in an improper fashion

which breached the Boardwalk and TFW Agreements and interfered with
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plaintiffs’ contractual relations and prospective economic
advantages.

69. This agreement among said defendants, made at a time when
they knew that Boardwalk was virtually if not actually insolvent
and would be unable to pay commissions to TFW and hence plaintiffs
in accordance with the TFW and Registered Representative
Agreements, resulted in plaintiffs’ failure to receive substantial
commissions from Shares sold or exchanged by them through the
Offering.

70. As a result of the aforementioned conspiracy, plaintiffs
have sustained damages in an amount according to proof at trial,
including attorney’s fees in defending themselves in the
Interpleader Action, mental anguish and emotional distress.

71. The acts of the defendants against whom this cause of
aétion is brought were deliberate in that their economic welfare
was placed ahead of plaintiffs’ by breaching relevant contracts and
interfering with plaintiffs’ contractual relationships and
prospective economic advantages, each with the intent to cause harm
to plaintiffs or with a reckless disregard for their interests.
Such misconduct constitutes a malicious and oppressive indifference
to the rights of plaintiffs and justifies the imposition of

punitive damages.

SIXTH CAUSE OF ACTION
(Fraud and Deceit Against All
Defendants Except TFW)
72. Plaintiffs incorporate paragraphs 1 through 71 and bring

this Sixth Cause of Action against all defendants except TFW for

Fraud and Deceit.
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73. As hereinabove alleged, the defendants named in this
cause of action made material misrepresentations and omissions of
fact with respect to the purpose and collateral of the Bank Loan.

74. Said defendants made these misrepresentations and
omissions intentionally or recklessly for the purpose of furthering
their own interests, to the detriment of plaintiffs.

75. Plaintiffs and others upon whom plaintiffs were dependent
reasonably relied on the fidelity and honesty of the defendants
named in this cause of action at all material times.

76. As a proximate result of the misrepresentations and
omissions, plaintiffs suffered damages in an amount according to
proof at trial. Plaintiffs also suffered emotional anguish and
distress as a proximate result of defendants’ misrepresentations
and omissions. In addition, because defendants’ conduct was
fraudulent and in blatant disregard for plaintiffs‘’ interests,
plaintiffs are entitled to an award of punitive damages in an
amount according to proof at trial.

SEVENTH CAUSE OF ACTION

(Negligent Misrepresentation Against
All Defendants Except TFW)

77. Plaintiffs incorporate paragraphs 1 through 73 and 75 and
bring this Seventh Cause of Action for Negligent Misrepresentation
against all defendants except TFW.

78. The defendants named in this cause of action had no
reasonable basis to make the material misrepresentations and
omissions hereinabove alleged. In making said misrepresentations

and omissions, said defendants’ conduct was negligent and careless,
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and was intended to induce the Bank Loan to be made to the
detriment of plaintiffs.

79. As a proximate result of said conduct, plaintiffs are
entitled to recover general and special damages in amounts
according to proof at trial.

EIGHTH CAUSE OF ACTION
(Breach of Fiduciary Duty Against All Defendants)

80. Plaintiffs incorporate paragraphs 1 through 79 and assert
this Eighth Cause of Action for Breach of Fiduciary Duty against
all defendants.

81. By virtue of defendants’ positions of trust as respects
plaintiffs, and by virtue of plaintiffs’ vulnerability to and
reliance on the good faith of defendants as respects the Offering
and payment of salaries and commissions as alleged herein,
defendants owed plaintiffs fiduciary duties of loyalty, honesty and
due care.

82. In making the misrepresentations and omissions
hereinabove alleged, and in carrying out the negligent, reckless
and intentional misconduct also alleged herein, defendants breached
their fiduciary duties of loyalty, honesty and care owed to
plaintiffs on both negligent and intentional bases.

83. As a proximate result thereof, plaintiffs have suffered
general and special damages in amounts according to proof at trial.
Moreover, because aspects of defendants’ conduct were fraudulent
and grossly indifferent to plaintiffs’ interests, plaintiffs are

entitled to an award of punitive damages in an amount according to

proof at trial.
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NINTH CAUSE OF ACTION

(Negligence Against All Defendants)

84. Plaintiffs incorporate paragraphs 1 through 83 and bring
this Ninth Cause of Action for Negligence against all defendants.

85. Each defendant owed plaintiffs duties of reasonable and
due care in light of their contractual obligations to plaintiffs
and their awareness of plaintiffs’ participation in the Offering
and known reliance on defendants’ fair and reasonable actions in
assuring plaintiffs the payment of their commissions.

86. In committing the errors and omissions hereinabove
alleged, defendants breached said duties owed plaintiffs in that
their conduct fell below the standard of care to which parties in
like circumstances would have reasonably adhered. As a result
thereof, defendants have proximately caused plaintiffs to suffer
damages in an amount according to proof at trial. Plaintiffs have
also suffered mental anguish and distress in an amount according to
proof at trial.

TENTH CAUSE OF ACTION

(Breach of Implied Contract Against General Cellular)

87. Plaintiffs incorporate paragraphs 1 through 86 and bring
this Tenth Cause of Action for Breach of Implied Contract against
General Cellular.

88. Through novation or modification, or both, the Sales
Staff Plaintiffs and General Cellular impliedly agreed that during
the Noneffective Period of the Offering the Sales Staff Plaintiffs
would be paid a salary of approximately $2,000 per month each as

employees of General Cellular.
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89. As hereinabove alleged, such novation and/or modification
was implied in fact by the conduct of the parties and is necessary
to effect justice and equity for the Sales Staff Plaintiffs.

90. At the conclusion of the Noneffective Period, these
parties again impliedly agreed to a novation and/or modification of
their employment arrangement such that the $2,000 per month salary
payments once again became draws against future commissions.

91. General Cellular has breached its implied agreement with
the Sales Staff Plaintiffs to pay them their $2,000 per month
salary during the Noneffective Period. 1Instead, General Cellular
is imposing these payments on the Sales Staff Plaintiffs as draws,
subject to offsets against and/or repayments by plaintiffs and in
favor of General Cellular.

92. The Sales Staff Plaintiffs accordingly have been damaged
in an amount according to proof at trial.

ELEVENTH CAUSE OF ACTION

(Unjust Enrichment against
General Cellular and Boardwalk)

93. Plaintiffs incorporate paragraphs 1 through 92 and bring

this Eleventh Cause of Action for Unjust Enrichment against General
Cellular and Boardwalk.

94. At all relevant times, General Cellular and Boardwalk

were aware of plaintiffs‘’ efforts in selling Shares in the Offering
and the Private Offering on behalf of these defendants.

95. Such sales efforts resulted in General Cellular and
Boardwalk receiving substantial economic benefits. The Sales Staff

Plaintiffs conferred a further, substantial economic benefit on

-25~




General Cellular by performing employee services during the

2 Noneffective Period of the Offering.

3 96. General Cellular and Boardwalk knowingly accepted these
4 benefits at all relevant times.

> 97. It would be unjust and inequitable for General Cellular
® or Boardwalk to retain these benefits without compensating

! plaintiffs in accordance with the benefits conferred by them upon
8 General Cellular and Boardwalk. As such, plaintiffs are entitled
° to an award of damages in an amount according to proof at trial.
10 TWELFTH CAUSE OF ACTION

11 ‘ (Breach of Contract against TFW)

12 98. Plaintiffs incorporate paragraphs 1 through 97 and bring

13 this Twelfth Cause of Action for Breach of Contract against TFW.

14 99. Plaintiffs have fully performed under the terms of their
15 Registered Representative Agreements with TFW.
16 100. The Registered Representative Agreements include implied

17 covenants (1) of good faith and fair dealing and (2) that TFW would

18 undertake reasonable efforts to protect, collect and distribute to
19 plaintiffs their commissions generated through the Offering.

20 101. TFW has breached such covenants of the Registered

21 Representative Agreements by failing to reasonably or adequately
29 protect, collect or distribute the commissions generated for the

23 benefit of plaintiffs through the Offering.

24 102. As a result of TFW’s breaches, plaintiffs have been
25 damaged in an amount according to proof at trial, including by
26 incurring attorneys fees in the Interpleader Action.
27
28
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! THIRTEENTH CAUSE OF ACTION
2 (Declaratory Relief against TFW)
3 103. Plaintiffs incorporate paragraphs 1 through 102 and bring
4 this Thirteenth Cause of Action for Declaratory Relief against TFW.
S 104. An actual dispute has arisen between plaintiffs and TFW.
6 Plaintiffs contend that they are entitled to directly pursue
4 collection of the commissions and salary to which they are entitled
8 and which are the subject of this action. Plaintiffs further
S contend that they are entitled to do so without any costs or
10 offsets deducted from proceeds recovered by TFW. TFW claims that
" it, and only it, is entitled to collect plaintiffs’ commissions and
12 that, further, it is entitled to impose legal and other costs
13 against sums collected for the supposed benefit of plaintiffs of
14 approximately one-third or more.
15 105. An additional dispute has arisen between plaintiffs and
18 TFW. TFW purportedly contends that plaintiffs Allen and Kearney
7 have signed a release (the "Limited Release") which discharges TFW
18 from further liability relative to claims made in this and,
19 possibly, the Interpleader Actions. Plaintiffs contend that the
20 Limited Release applies only to certain monies previously on
21 deposit at TFW, some of which were transferred to plaintiffs, and
22 that such release does not extend beyond those sums.
23 106. A further dispute has arisen between plaintiffs and TFW.
24 Plaintiffs contend that they were employees of General Cellular at
25 relevant times hereto and that TFW accordingly owes plaintiffs a
26 defense and indemnity under the terms of the TFW Agreement with
27 respect to the Interpleader Action, in which plaintiffs were named
28
(am Ormces O -27-
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as defendants. TFW denies any such responsibility and instead has
sought to impose costs of defense on plaintiffs.

107. Plaintiffs have no plain, speedy and adequate remedy at
law with respect to the aforementioned controversies. Plaintiffs
therefore pray that the Court declare, and that judgment be entered
against TFW, as set forth in the Prayer for Relief below.

FOURTEENTH CAUSE OF ACTION

(Accounting against General Cellular,
Boardwalk and TFW)

108. Plaintiffs incorporate paragraphs 1 through 107 and bring
this Fourteenth Cause of Action for an Accounting against General
Cellular, Boardwalk and TFW.

109. As intended beneficiaries under the Boardwalk, TFW and
Registered Representative Agreements, plaintiffs are entitled to an
accounting as to the number of Shares sold or exchanged pursuant to
the Offering and commissions earned by all parties thereto.
Plaintiff Kearney is further entitled to an accounting with respect
to the Private Offering.

110. Plaintiffs request that these accountings be made and
that appropriate disbursements be ordered and adjudged by the Court
and made by and between the parties to satisfy their respective
obligations.

FIFTEENTH CAUSE OF ACTION
(Breach of Oral Contract Against General Cellular)
111. Plaintiffs incorporate paragraphs 1 through 110 and bring

this Fifteenth Cause of Action for an Accounting against General

Cellular, Boardwalk and TFW.
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112. On or about 1988 or 1989, plaintiff Kearney and defendant
General Cellular entered into an oral agreement whereby plaintiff
Kearney agreed to participate in the Private Offering by selling
securities therein.

113. Pursuant to this offering and in accordance with the
relevant agreements, Kearney is entitled to receive $45,000 in
sales commissions.

114. Kearney has performed all conditions, covenants and
promises required of him on his part to be performed in accordance
with the terms and conditions of the contract.

115. In or about December, 1989, General Cellular breached the
agreements by failing to pay to Kearney the amount of $45,000.00
due to him in accordance with the agreements.

116. As a result of defendant General Cellular’s breach,
Kearney has been damaged in the sum of $45,000.00.

PRAYER FOR_ RELIEF

Plaintiffs accordingly pray the Court as follows:

1. For general damages in an amount according to proof at
trial.
2. For special damages in an amount according to proof at

trial, including attorney’s fees incurred by plaintiffs in
defending the Interpleader Action.

3. For punitive damages.

4. For a declaration, order and decree by this Court that:
(1) the Limited Release applies only as to plaintiffs Kearney and
Allen, and then only to the distribution of funds that were on

deposit at TFW at or about the time the release was signed; (2)
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that plaintiffs were at relevant times (including during the
Noneffective Period) employees of General Cellular and thus are
entitled under the TFW Agreement to a defense and indemnity by TFW
in the Interpleader Action; and (3) that TFW is not entitled to
impose or deduct from any recovery made herein, in the Interpleader
Action, or in any other actions relating to the subject matter of
this action, costs and fees in the approximate amount of one-third,
or in any amount.

5. For an accounting from General Cellular, Boardwalk and
TFW of all sums due and owing plaintiffs and all parties under the
Boardwalk, TFW and Registered Representative Agreements and under
the Privéte Offering, and that the appropriate parties be ordered

and adjudged to pay funds to plaintiffs in accordance with the

accounting.
6. For attorney’s fees under statute,
7. For costs of suit.
8. For such other and further relief as the Court deems just

and proper.

Notwithstanding anything to the contrary contained in any
portion of the complaint, plaintiffs do not assert claims or
entitlement to equitable or legal relief against General Cellular
11/

/17
/17
/17
/177
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with respect to any sums paid out to the named defendants in the

Interpleader Action.

Dated: April &: , 1991 BOWLES & VERNA

By \:T:;;Qﬁi./f;:QVCRPGuA4£7

FREY B[ SALISBURY
Attorneys for Plaintiffs
DENNIS B. ADAMS, B. ALLEN,
IV, DEBORAH BAKER, WILLIAM E.
KEARNEY and BRIAN LINSLEY

SCS\A:\875000P.COM
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SECOND AMENDED AKD RESTATED
) AGENCY ASSIST AGREEXENT(
) BETWEZN _
GENERAL CELLULAR CORPCRATION,
A Delaware Corporation, and
BOARDWALX CAPITAL CORPORATION,
A California Corporation

THIS AGREEMENT is made as of the _&5 day of _4,:_4«_4____
1989, between General Cellular Corporation, & Delawara corporation
(the "Company"), and Bcardwalx Capital Corporation, a California

corporation (“Boardwalk").
RECITALS OF FACT

The Company and Boardwalk have entered into an understanding
invelving the assisted sale of up to 11,000,000 Shares of the
Company's Class A Cnmmon Stock (the "shares") (par value $0.01).

The parties hereto desire to formalize their understanding as
to the sale of the Shares in this BoardwalX Agreement which shall
constitute the entire agreement among the parties.

The Company is a corporation duly organized under the laws of
the State of Delaware by virtue of the Articles of Incorpeoration
dated January 28, 1988, which are recorded in the office of the
Secretary of State for the State of Delaware.

The Company proposes to offer and sell up to eleven million
(11,000,000) of its Class A Common Stock to qualified investors,
pursuant to a public offering (the "0ffering") of the Shares which
shall be registered with the Securities and Exchange Commission

(the "Commission").

Boardwalk is a corporation incorporated in and presently in
good standing in the State of California, is a member presently
in good standing of the National Association of Securities
Dealers, Inc. (the "NASD"), is presently licensed as a broker-
dealer qualified to offer and sell to qualified investors
securities of the type offered by the Company, and is presently
with the Commission as a broker-~dealer.

The Company has filed with the Commission a registration
statement on Furw S-1 (Nu. 33-20781), ineluding a pralimimary
prospectus, in connection with the registration of the Shares
under the Securities Act of 1933, as amended (the "1933 Act").
Such registration statement, as it may be amended, and the
prospectus and exhibits filed as a part of such registration
statement and any amendments thereto on file with the Commission
at the time the registration statement becomes effective with the
Comnission (the "Effective Date"), including any post-effective

B6.047 (12) -1 - EXH‘B“A ./“



amendments which become effsctive after the effective date, ars
herein referred to as the “"Registration Statement" and the
“Prospectus”. Capitalized terms used herein and not otherwise
defined shall have the meanings given them in the Prospectus.

The offer and sale of the Shares shall be made pursuant to
the terms and conditions of the Registration Statement and the
Prospectus and, shall be subject to all applicable securities laws
of a2ll states in which the Shares are offered and sold.

The Company desires to retain Boardwalk to assist‘tho Company
in selling the Shares and Becardwalk is willing and desires to
assist the Company in the sale of its Shares.

NOW, THEREFORE, in consideration of the premises and terms
and conditions thereof, it is agreed by the Company and Boardwalk
as follows:

1. Zngagement.

(a) Subject to the terms and conditions herein set
forth, the Company hereby engages Boardwalk to assist the Compary
in selling its Shares pursuant to the Registration Statement and
Prospectus. Boardwalk hereby accepts such engagement and
covenants, warrants, and agrees to assist the Company in the sale
of its Shares according to all of the terms and conditions of the
Registration Statement, the Rules of Fair Practice of the NASD,
all applicable state and federal laws, including the 1933 Act, as
amended, and any and all regulations and rules pertaining thereto
heretofore or hereafter issued by the Commission. Neither
Boardwalk nor any other person shall have any authority, give any
information, or make representations in connection with any offer
or sale of the shares cother than as contained in the Preospectus,
as amended and supplemented, and as is otherwise expressly
authorized in writing by the Company, provided however, that
Boardwalk shall use only such sales literature and/or advertising
in connection with the sale of the Shares as shall conform in all
respects to any restrictions of local law and the applicable
requirements of the 1933 Act, as amended, and which shall be
approved in advance of such use by the Company.

Boardwalk shall assist the Company in the sale of its Shares
until the closing dats of the Offering (the "Closing Date") as
defined in the Prospectus, or the termination date which is the
earlier of either the termination of this Agreement in accordance
with Section 9 hereof or written notification from the Company

that the Offering has been terminated.

(b) During the O0ffering, Boardwalk shall instruct cash
subscribers to make checks payable to Bank of America, N.A. &
S.T., San Francisco, California and all menies received for
purchase of any of the Shares shall immediately be promptly

B6.047(12) -2 -
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forwarded by Boardwalk to be deposited in a segregated bank
account (the "Escrow and Exchange Account®) established for the
Company by the Escrow and Exchange Agreement solely for such
subscriptions.

(i) where Boardwalk's internal supervisory
procedures provide for internal supsrvisory review at the same
location at which subscription documents and checks ars received
from subscribers, checks will be transaitted by the end of the
next business day following receipt by Boardwalk.

(ii) where Boardwalk's internal supervisory
procedure for final internal supervisory review is to be conducted
at a different location, checks will be transmitted by the end of
the next business day following receipt by Boardwalk to the office
of Boardwalk concluding such final review (the "Final Review
Office"). The Final Review Office will, by the end of the next
business day following receipt thereof, transmit such checks to
the Escrow and Exchange Account. Should Boardwalk engage otler
Brokers ("Participating Brokers") to assist or otherwise
participate in this offering, such participating Breokers shall be
required to comply with the regquirements of this section of the
Agreement, such that, whether subscription documents and checks
are received from subscribers by either Boardwalk or a
Participating Broker, in all cases the Final Review Office of
Boardwalk shall, by the end of the next business day following
receipt of subscription docunments ("Offering Documents") as
defined in the Registration Statement and checks, transmit such
checks to the Escrow and Exchange Account.

(¢) Boardwalk shall instruct Cellular Interest holders
and CHI Shareheolders exchanging their Cellular Interests or CHZ
shares for Shares pursuant to the Zxchange Offer to tander such
Cellular Interests or shares along with completed Offering
Documents to Boardwalk, who will in turn immediately forward the
Cellular Interests or CHI shares and Offering Documents to
Boardwalk's Final Review Office or if such Offering Docunments are
sent directly to Boardwalk's Final Review Office, to the Escrow

and Exchange Agent.

(d) The Shares shall be offered and sold only where the
Shares may be legally offered and sold, and only to such persons
who meet certain suitability standards discussed in the
Prospectus and who shall be legally qualified to purchase the

Shares.

(e) Notwithstanding anything herein to the contrary,
Boardwalk shall have no cbligation under this Agreement to
purchase any of the Shares for its own account.

(f£) Boardwalk shall have reasocnable grounds to believe,
based on infeormation made availarkle to it by the Company through
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the prospectus or other materials, that all material facts are
adequately and accurately disclosed and provide a basis for
evaluating the program.

2. Representations. Warranties, and Agresments of the
company-

The Company represents and varrants to and agrees with
Boardwalk that: -

(a) A registration statement on Foram §-1 (?ile No. 33-
20781) with respect to the Shares, including a preliminary
prospectus, has been carefully preparsd by the Company in
conformity with the requirements of the 1933 Act, and the
applicable rules and regulations (the "Rules and Regulations") of
the Commission under the 1933 Act and has been filed with the
Commission; and such amendments to such Registration Statement as
may have been required prior to the date hereocf have been
similarly prepared and filed with the Commission. Copies of such
Registration Statement and Prospectus have been delivered to
Boardwalk. The Company has prepared in the same manner, and has
filed or proposas to file prior to the effectiveness of such
Registration Statement, a further amendment to such Registration
Statement incorporating a final form of prospectus. The Company
will not at any time hereafter file any amendments to such
Registration Statement as to which Boardwalk shall not have been
previously advised and furnished a copy or to which Boardwalk
shall reasonably object in writing.

(b) The Commission has not issued any order preventing
the use of any preliminary Prospectus. Each preliminary
Prospectus has complied in all material respects with the
requirements of the 1933 Act and the Rules and Requlatiens, and ne
preliminary Prospectus has included any untrue statement of 2
material or omitted to state a material fact necsssary to make the
statements therein not misleading. When the Registration
Statement becomes effective and at all times thereafter up to and
at the Closing Date, (i) the Registration Statement and
Prospectus, and any amendments or supplements thereto, will
contain all stataments and information which are required to be
included therein in accordance with the 1933 Act and the Rules and
Regulations and will in all material respects conform to the
requirements of the 1933 Act and the Rules and Regulations and
(ii) neither the Registration Statement nor the Prospectus, nor
any amendment or supplement thereto, will include any untrue
gtatement of a material fact or omit to state any material fact
required to be stated therein or necessary to make the statement
therein not misleading; provided, however, that the Company makes
ne representations and warranties as to information contained in
or omitted from the Registration Statement or the Prospectus or
any such amendment or supplement in reliance upon and in
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conformity with written intornation furnished tc the Company by
Boardwalk specifically for use in the preparation thereof.

(c) This Agreement has been duly authorized, executed,
and delivered by an authorized officer of the Company and is
binding upon the Company in accordance with its terms: the
performance of this Agreement and the consummation of the
transactions herein contemplated will not result in a breach or
violation of any of the terms and provisions of, or constitute a
default under the Company's Articles of Incorporation or Bylaws,
or any statute or any order, rule, or regulation of any court or
governmental agency or body having jurisdiction over the Company;
and nc consent, approval, authorization, or order of any court or
governmental agency or body is required for the consummation by
the Company of the transactions on its part contemplated herein,
except such as may be required under the 1933 Act or under state

or other securities laws.

(d) Except as set forth in the Precspectus, there is not
now, and at or prior to the Closing Date there will not be any
action, suit, or proceeding, at law or equity, against the Company
by a private litigant, by any federal, state or other commission,
beoard or agency wherein any unfavorable result or decision could
materially adversely affect the business, property, financial
cendition or income or earnings of the Company, or prevent
consummation of the transactions contemplated hersby; and there
are no contracts or documents of the Company which would be
required to be filed as exhibits to the Registration Statement by
the 1933 Act or by any Rules and Regulations promulgatad
thereunder which have not been filed as exhibits to the
Registration Statement.

(e) Ernst & Whinney, who have audited and reviewed the
financial statements filed with the Commission as a part of the
Registration Statement and included in the Prospectus, are
independent public accountants within the meaning of the 1933 Act
and the Rules and Regulations promulgated thereunder; the
financial statements -filed as a part of the Registration
Statement and included in the Prospectus fairly present the
financial positien and the results of operations of the Company
at the respective dates and for the respective periods to which
they apply and have been prepared in acsordance with generally
accepted accounting principles consistently applied throughout
the periods involved. '

(f) Subsequent to the respective dates as of wvhich the
information is given in the Registration Statement and
Prospectus, and except as may be otherwise stated in the
Registration Statement and Prospectus, there has not been and on
the Closing Date there will not have been (i) material adverse
charges in the business, business prospects, results of
operations, or condition (financial or otherwise) of the Company,
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(ii) any transaction entered into by the Company wvhich is material
to the Company, except transactions in the ordinary course of
business, and (iii) any obligation, diresct or contingent, {ncurred
by the Company which is material to the Company, except for
obligations incurred in the ordinary course of business.

(g) Prior to the Closing Date, the Company will supply
and deliver to Boardwalk or its legal counsel at their respective
offices, all information required tc enable them to make such
investigation of the Company and its business prospects as they
shall desire and shall make available to thex such persons they
deex reasconably necessary or appropriate in order to verify or
substantiate any information regarding the Company. In addition,
the Company shall have the right to review any materials prepared
in connection with any offering of securities of the Company
conducted prior to the Offering for compliance with applicable
federal and state securities laws.

(h) From and after the date of the audited financial
statements of the Company contained in the Prospectus through the
Closing Date, the Company will furnish Boardwalk unaudited
quarterly financial statements in addition to any other repeorts
which may be required by this Agreement to be furnished to

Boardwalk.

(1) The Company is not aware of the occurrence of
likelihood or occurrence of any event or events which would cause
it to use the proceeds of the Offering in a way materially
different from that stated in the Prospectus and shall netify
Boardwalk and Prospectus if it beccmes aware.

3. gcompensation to Boardwalk.

(a) The Company shall pay Boardwalk as compensation for
all services to be rendered by Boardwalk hereunder in connection
with Boardwalk's assist to the Company in the gq@lling of its
Shares pursuant to the Registration Statement, a commission equal
to (i) two and ninety-five one-hundredths of a percent (2.95%) of
the selling price of each Share exchanged for Cellular Interests
or shares c¢f Cellular Holdings, Inc. ("CKI") Class A common stock,
exclusive of CHI Class A common stock described in Sections
3(a)(iii) and 3(a)(iv) of this Agreement; (ii) five percent (5.0%)
cf the selling price of each Share socld for cash by Boardwalk;
(iii) fifty-five one-hundredths of a percent (.55%) of the selling
Price of each Share eaxchanged for shares of CHI Class A common
stock held by shareholders identified in Exhibit A to this
Agreement:; and (iv) no commissions shall be paid by the Company
for Shares exchanged for shares of CHI Class A common stock
attributed to shares of or rights to CHI Class B common stock.
Such commission rates in this Section 3 shall remain in effect
during the full term of this Agreement unless cotherwise changed by
2 written agreement between the Company and Boardwalk. As a non-

—
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rafundable advance for sales commissions gﬁyablc to BerdWAIk,
the Company has paid Boardwalk §$ 356, 994 2% for the pevied of
December 1, 1988 to April 1, 1989 for registered representatives
enployed by Boardwalk during such period and such amount shall be
credited against any commisaions due to Boardwalk from the Company
under this Section 3(a). A sale of a Share shall be daemed to be
completed only after the Company has received a properly completed
subscriplion agrsement togcether with a payment ¢f the full
purchase price of sach purchased Share from a buyer, or in the
«case of an exchange, Offering Deocuments from a buyer, who
satisfies each of the terms and conditions of the Registration
Statement and Prospectus, and only after such subscription
agreenment or Offering Documents have been accepted, in its scle
discretion, in writing by the Cempany. Compensation shall be
payable to Boardwalk by the Company in connection with the
Exchange Offer on the Clesing Date. Compensation shall be payable
to Boardwalk by the Company in connection with the Cash Offer
within ten business days after acceptance of the subscription
agrsement by the Company, provided, however, that no compensaticn
or cvvmuission shall be paiéd to Boardwalk until the Company has
received and accepted tenders of Cellular Interests and Cellular
Heldings, Inc. Class A and Class B Common Stock and Cash
Subscriptions for the purchase of Commen Stock representing at
lezast 2 million Shares.

(b) Upon the execution of this Agreenment, the Company
shall pay to Boardwalk a sum of $112,000; $50,000 which shall be
nonrefundable and credited against commissions due to Boardwalk
frem the Company under Sections 3(a) (i) and 3(a)(iii) and $62,000
which shall be nonrefundable and shall be credited only against
-commissions due to Boardwalk from the Company under Section
3(a) (ii) for Shares sold for cash in excess of $15 million by
Boardwalk and Participating Brokers engaged by Boardwalk.

(¢) Boardwalk, for itself alone, shall alsoc be entitled
to receive from the Company rsimbursement for reasonable axpenses
incurred by Boardwalk and approved in advancs by the Company in
connection with the offering, including expenses incurred by
Boardwalk in establishing and maintaining its San Francisco branch

offics.

(d) The Company shall supply Boardwalk, at the
Company's cost, with three (3) bound volumes of the underwriting
materials and other closing documents within a reasonable time

after the Closing Date.

(e) The Company has sought to register or qualify the
snares under Lliw sceusities sy Bluc §ky laws of thnes states in
vhioh Boardwal) intends tn nffar and sell such Shares the Compary
will use its best efforts to effect such registrations or to
obtain such qualifications. <he Ccmpany shall pay for all Blue
Sky filing fees in seeking clearance of the Offering in the
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various gtates, and will fils such consents to servics of process
or other documents as may be necessary to effwcl such &learance
and continue the same in effect:for as long a period as Boardwalk
may reasonably regquest.

4. Associatiop of Other Broker/Dealars. It is expressly
understood between the parties hereto that Boardwalk may cooperate
with and engage other broker/dealers who are liceansed members of
the NASD ("Participating Brokers"), registared with the
Compission, and licensed by the appropriats regulatory agency of
each state in which they will offer and sell the Shares of the
Company. Such other Participating Brokers shall be engaged on
terms and conditions that Boardwalk deems appropriate, provided,
however, that such terms and conditions shall be evidenced by a
sales agrsement whose terms shall be subject to the prior approval
of counsel for the Company; provided, further, that Boardwalk may
allot so much of its cocmmission to such other NASD Broker as it
shall deem appropriate, up to and including a commission equal to
the amount set forth in Section 3(a) of this Agreenment, but all
commissions due to Participating Brokers shall be payable by
Boardwalk.

5. rthe ent z panv. The Company agrees
that: .

(2a) The Company will use its best efforts to cause the
Registration Statement to become effective and will advise
Boardwalk promptly and, if requested by Boardwalk, will coniirm
such advice in writing (i) when the Registration Statement has
become effective and when any amendment thereto becomes effective,
(i) of any request by the Commission or other governmental
autherity or any stop order suspending the effectiveness of the
Registration Statement or the initiation of any proceedings for
that purpecse, and (iii) of any event which makes any statement
made in the Registration Statement or the Prospectus untrue or
which requires the making of any additions to or changes in the
Registration Statement or the Prospectus in order to make the
statepents therein not misleading or lacking in reference to a
material fact. 1If at any time the Commission or other
governmental authority issues any stop order suspending the
effectiveness of the Registration Statement, the Company will make
every reascnable effort to obtain the withdrawal of such order at
the earliest possible moment.

(p) The Company will pay all expenses in connection
with the delivery, if any, to Participating Brokers of the Shares
and all expenses in connection with the printing, preparation and
f£iling of the Registration Statement (including this Agreement
all other exhibits to the Registration Statement) and the
Prospectus and any amendments or supplements thereto.
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(c¢) The Company will furnish to Boardwalk without
charge copies of the Registration Statement as originally filed
and each amendnent thereto, including financial statements and all
exhibits thereto, and will alsoc furnish, to Boardwalk, if
necessary, vithout charge, for transmittal to each Participating
Broker and to various federal or state securities requlatory
authorities, conformed copies of the Registration Statement as
originally filed and of any amendnent therete, including exhibits.

(d) The Company will net file any amendment to the
Registration Statement or make any amendment or supplement to the
Prospectus to which Boardwalk shall not previously have been
advised or with respect to which Boardwalk, after being so
advised, shall promptly and reascnably object in writing.

(e) Prior to the Effective Date, the Company has
delivered or will deliver to each Participating Broker without
charge, in such quantities as each Participating Broker shall have
requested or may hereafter reasonably request, copies of each form
of preliminary Prospectus. The Company consents to the use prior
to the Effective Date, in accordance with the provisions of the
1933 Act and with the securities laws of the jurisdiections in
which the Shares are offered by each Participating Broker, of
each Preliminary Prospectus so furnished by the Company pursuant
to the terms of this Agreement and to the terms of the
Participating Broker Agreement to which such Participating Broker

shall be a party.

(£) On the Effective Date and thereafter from time to
time for such period as in the opinion of counsel for Boardwalk
the Prospectus is required by law to be delivered in connection
with sales by an underwriter or broker-dealer, the Company will
deliver to each Participating Broker, if any, without charge, as
many copies of the Prospectus (and of any amendments or
supplements thereto) as such Participating Broker may reasonably
request. The Company consents to the use of the Prospectus (and
of any amendment or supplements therato) in accordance with the
provisions of the 1933 Act and with the securities laws of the
jurisdictions in which the Shares are offered by Boardwalk and by
Participating Brokers, both in connection with the offering or
sadle of the Shares and for such period of time thereafter as the
Prospactus is required by law tc be delivered in connection
thersvwith. If during such periocd of time any event occurs vhich
in the judgment of the Company or in the opinion of counsel for
Boardwalk should be set forth in the Prospectus in order to make
the statements therein, in light of the circumstances in which
they were made, not misleading, or if it is necessary to amend or
supplement the Prospectus to comply with the 1933 Act or any other
law, the Company will forthwith prepare and file with the
Commission an appropriate amendment or supplement thereto and will
furnish to Boardwalk without charge a reasonable number of copies

e
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thereof, which Boardwalk shall use thersaftaer pursuant to the
terms of this Agreenrent.

(§) During the period of three years from the date
herecf, the Company will furnish to Boardwalk (i) as soon as
available, a copy of each report of the Company mailed to its
gtockholders or filed with the Commission and (ii) from time to
time, such other information concerning the business and financial
condition of the Company as Boardwalk may reascnably request.

(R) ‘The Company will apply the net proceeds from the
sale of the Shares in the manner set forth under the caption "Use
of Proceeds" in the Prospectus, except whers, as a result of
events brought to its attention after the Closing Date, it is
determined that such application would not be in the best interest
of the Company and that application of such net proceeds in 2
manner different from that set forth in the Prospectus would not

viclate any applicable law.

6. Conditions to Boardwalk's Obligation. The obligation of
Boardwalk to sell the Shares hereunder is subject to the accuracy
of and compliance with the representations and warranties and
agreements of the Company contained herein on and as of the
Closing Date and to the feollowing further conditions:

(a) That the Registration Statement shall have becone
effective:; that no stop order suspending the effactiveness of the
Registration Statement shall have been issued and no proceedings
for that purpose shall have been or to the knowledge of the
Company shall be contemplated by the Commission at or prior to the
Closing Date, and

(b) That subsequent to the Effective Date and pricr teo
the Clesing Date .there shall not have occurred any of the
following conditions, events or occurrences, as to the presence of
which Boardwalk shall be the sole determinant:

(i) any material adverse change in the Company's
business, business prospects, earnings, or condition, financial or
otherwise;

) (ii) any material change in the markst for
securities in general or in political, financial or economic
conditions from those reasonably foreseeable as to render it
impracticable in Boardwalk's sole judgment to make a public
offering of the Shares, or in Boardwalk's scle judgment a material
adverse change in market levels for securities in general or
financial or ecocnomic conditions which render it inadvisable to
proceed with a public offering of the Shares:

(iii) any action, suit or proceeding, at law or
equity, initiated or threatened against the Company by a private
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litigant, by any federal, state or other commission, board or
agency wherein any unfavorable result or decision could materially
adversely affect the business, proparty, financial condition or
income or earnings of the Company;

(iv) any war or Act of God or other calamity which
would have a2 substantial adverse effect on or result in a
substantial loss to the Company: and

(v) any qualification as to a material matter in
the opinions of the Cempany's independent public accountants or
legal counsel, which opinions are required as a condition of the
execution of this Agreement.

{¢) That the Company shall have delivered to Boardwalk
such additional documents as it shall reascnably request in order
. to receive further assurance as to the accuracy ¢f the
Registration Statement and compliance with the Conmpany's

agreements hereunder.

7 i ti . The Company

will pay all costs and expenses incident toc the performance by the
Company of its obligations heresunder, including (a) the
preparation, printing, delivery and filing of the Registration
Statement, each Preliminary Prospectus, and the Prospectus
(including all amendments, supplements and exhibits thereto), (b)
the preparation, printing, issuance and delivery of certificates
representing the Shares, (c) state registration or qualification
fees with respect to the matters referred to in Section 3(e) of
this Agreenent, (d) the fees and expenses of the Company's
accountants and the fees and expenses of counsel for the Company,
(e) furnishing such copies of the Prospectus, each Preliminary
Prospectus, all amendments or supplements to the Prospectus as may
be requested f£dér use by Boardwalk in connection with the offaring
and sale of the Shares (including postage, air freight charges,
and charges for counting and packaging), and (f) any filing fees
for filings required with the NASD or the Commission with respect
to the offering of and sale of the Shares.

If this Agency Assist Agreement is terminated pursuant to any
¢ the provisions hereof, the Company agrees to reimburse
Boardwalk for any amounts due and payable by the Company to
Boardwalk as advanced commissions pursuant to Section 3(a2) of this
Agreement and for all out-of-pocket expenses incurred by Boardwalk
in connection herewith as set forth in Section 3(c) but without
any further obligaticn on the part of the Company for loss of
profits or otherwise.

8. Indempification.

(a) Boardwalk agrees to indemnify, defend and hold
harmless the Company and its officers, directors, employees, and

B6.047(12) - 11 -



(

agents against all losses, claims, demands, liabilities, and
expenses, including reascnable legal and other expenses incurrad
in defending such claims or liabilities, vhether or not resulting
in any liability to the Company and its Affiliates and their
officers, directors, employees, or agents which they or any of
them may incur, arising out of the cffer or sale, by Boardwalk or
any other NASD Member acting on its behalf or any of the terms and
conditions of this Agreement or any Participating Broker
Agreement, including but not limited to alleged viclations of the
Sacurities Act of 1933, as amended, other than any claim, demand
or liability arising from any untrue or alleged untrue statement
of a material fact contained in the Prospectus or the Registration
Statement, as filed and in effect with the Commission, or in any
amendment or supplement thereto, or in any application prepared or
approved in writing by counsel to the Company and filed with any
state regulatory agency in order to register or qualify the Shares
under the securities laws therscof (the "blue sky applicaticns"),
or any advertising material prepared by the Company and related
to the sale of the Shares, or which shall arise cut ¢f or be
based upon any omission or alleged omission to state therein a
material fact required to be stated in the Prospectus or the
Registration Statement, any blue sky applications, or advertising
material or necessary to make the statements therein not
misleading, which indemnity provision shall survive the
terminaticn of this Agreement.

{(b) The Company agrees to indemnify, defend, and hold
harmless Boardwalk, its officers, directors, employees, and
agents, against all losses, claims, demands, liabilities, and
expenses, including reasonable legal and other expenses incurred
in defending such claims or liabilities, whether or not resulting
in any liability to Boardwalk, its officers, directors,
employees, or agents, that Boardwalk or any of them may incur,
including but not limited to alleged viclations of the Securities
Act of 1933, as amended, and/or of the Securities Exchange Act of
1934, as amended, but only to the extent that such losses, clainms,
demands, liabilities, and expenses shall arise out of or be based
upon any untrue statement of a material fact contained in the
Prospectus or the Registration Statement, as filed and in effect
with the SEC, or in any amendment or supplement thereto, in any of
the blue sky applications or in advertising materials, or which
shall arise out of or be based upon any omission or alleged
onission to state therein a material fact required to be stated in
the Progpectus or the Registration Statement, the blue sky
applications or advertising materials or necessary to make the
statements or a part thereof not misleading, which indemnity
provision shall survive the termination of this Agreement.
Notwithstanding anything to the contrary contained in this
Section 8(b) the Company shall not indemnify, defend, and hold
harmless any affiliate of the Company, who acts as a Broker/Dealer
in connection with this offering.
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