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August 19, 1998

Magalie Salas
secretary
Federal Communications Commission
1919 M Street, N.W., Room 222
Washington, D.C. 20554

Dear Ms. Salas:

REceiVED

AUG 1 91998

~ COMrtutcAl1ON& COMMISSKIN
OFFICE OflliE SECRETARY

Re: CC Docket No. 96-98 ~ Implementation of the LoctII Competition Provisions in
the Telecommunicalions Act of 1996; Regarding Reciprocal Compensation for
Information Service Provider Tratric

In a Public Notice (DA 98-1641) dated August 17.1998, the Commission directed that
ex partes regarding reciprocal campen_ion for Internet traffIC should be submitted in
CC Docket No. 96-98. Because the attached materials were submitted as an ex parte
in CCB/CPD 97-30 on Friday, August 14,1998, this material is being resubmitted as
an ex parte in CC Docket No. 96-98. We are submitting the original and one copy of
this Memorandum to the Secretary in accordance with Section 1.1206(b)(2) of the
Commission's rules.

P\ease stamp and retum the provided copy to confirm your receipt. Please contact me
at (202) 326-8889 should you have any questions.

cc: Edward Krachmer
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listABCDE ----
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Dale (Zeke) Robertson
Senior Vice President

(.,fii)
V August 14,1998

The Honorable William E. Kennard
Chairman, Federal Communications Commission
1919 M Street, NW, Room 814
Washington, D.C. 20554

SBC Telecommunications, Inc.
1401 I Street, N.W.
Suite 1100
Washington, D.C. 20005
Phone 202 326-8836
Fax 202 289-3699

Re: Jurisdictional Nature of Calls to Internet Service Providers: CCB/CPD 97-30

Dear Chairman Kennard:

In a July 23, 1998 ex parte submission, WorldCom, Inc. ("WorldCom"), urged the
Commission to neither assert its jurisdiction over Internet traffic nor to clarify that such
traffic is not subject to reciprocal compensation agreements for local traffic. I The
Commission should not take WorldCom's advice. Instead, now is the time for the
Commission to descend from its perch on the fence and resolve this long-running debate
by asserting its jurisdiction over Internet traffic. The attached materials demonstrate such
action would:

- not cause material financial harm to CLECs, including those terminating Internet
traffic to ISPs,

- be consistent with many state decisions that acknowledge Commission action
may necessitate a revisiting of their determinations, and

- be consistent with long precedent.

NO MATERIAL HARM TO CLECS

The financial community has been observing and analyzing this regulatory anomaly.
The report "What Reciprocal Compensation Means to the CLECs" by James Henry of
Bear Stearns is included as Attachment 1. The report finds that:

" ... the exposure of the CLEC group as a whole is minimal" and
"It seems that nearly 80% of the reciprocal compensation payments are going
to other large carriers like MCI and WorldCom. As such, for the majority of
the CLECs, we believe that investors should not lose any sleep over this
. "issue.

1 Letter from Catherine R. Sloan, Vice President, Federal Affairs, WorldCom, Inc., to the Honorable
William E. Kennard, Chainnan, FCC, dated July 21, 1998 ("WorldCom Letter").



Reports such as this one and Scott Cleland's "Reciprocal Comp For Internet Traffic 
Gravy Train Running Out Of Track" (Attachment II) indicate that the financial
marketplace has already factored in anticipated changes to existing reciprocal
compensation claims for Internet traffic into their evaluations of CLEC investments.

IMPACT ON STATE ORDERS

State commissions have been forced to effect interim practices in the absence of a
definitive conclusion by this Commission. As demonstrated by the Attachment III, many
states which have addressed this issue have recognized that this matter is before the
Commission and indicated that their decisions may require revisiting once the FCC issues
a ruling. In essence, such states have essentially deferred to this Commission's authority
in this matter. Consequently, the actions of the states should not be construed to indicate
definitively that Internet traffic is local, as argued by WorldCom and others.

PRECEDENT

Consistently, throughout the past one and one-half decades, this Commission has held
that Internet traffic is interstate which, except for the Enhance Service Provider ("ESP")
exemption, would be subject to interstate access charges.2 As part of the ESP exemption,
the FCC concluded that local service charges would apply to such traffic. However, in no
way did the FCC find that Internet traffic is local and therefore under the jurisdiction of
the various State commissions and ripe for reciprocal compensation under Rule 51.70l.
Indeed, if Internet traffic is, or ever was, local telecommunications service an exemption
from interstate access charge would be unnecessary.

The actions of the LECs since the inception of the ESP exemption cannot now be used by
WorldCom and others to demonstrate that Internet traffic is local telecommunications
service. The LECs billed local access charges in compliance with the mandate of the
Commission, not as an admission of jurisdictionality. In fact, LECs have continually
sought to reverse the ESP exemption in order to correctly bill Internet service providers
("ISPs") for their interstate access services. Moreover, the negotiations between LECs
and CLECs, as alluded to in the WorldCom letter, were conducted in an environment in
which the LECs presumed that this Commission would preserve its long-held position
that Internet traffic is indeed subject to Federal jurisdiction.

IN CONCLUSION

In order to bring this matter to a rational resolution, the Commission must act expediently
to rule in CCB/CPD 97-303 with a definitive conclusion regarding the inapplicability of

2 For a detailed chronology, see SBC's May 8, 1998 ex parte filing at Tab 1.
J It should be noted that WorldCom has incorrectly indicated that "no pending proceeding on this issue"
exists. Although ALTS has filed to withdraw its request for clarification, the proceeding continues to exist,
even to the extent that WorldCom filed the instant ex parte within that proceeding. Further, the



reciprocal compensation payments for Internet traffic. Absent any action by this
Commission or in the event this Commission would find that Internet traffic is local in
nature, the industry would realize a significant shift in the demand for interstate access
services. It can reasonably be expected that consumers would shift their demand for
interstate services to the intrastate jurisdiction relying on the void created by this
Commission's inaction or incorrect action. To finally conclude the ongoing debates that
serve only to slow development of competition, the Commission should include in its
Order the following language: "Because Internet traffic is subject to Interstate
jurisdiction, imposition of payments for local reciprocal compensation for such traffic
without the express and unambiguous agreement of the parties to such a provision or
interpretation is inconsistent with the Telecommunications Act of 1996."

The marketplace needs this Commission's clear declaration that Internet traffic should
not be subject to local reciprocal compensation, and it needs it now.

Sincerely,

:J)?~ 72c14sex\ (del-I!,)
Attachments

cc: Commissioner Furchtgott-Roth
Commissioner Ness
Commissioner Powell
Commissioner Tristani
Kathryn Brown, CCB Chief
Jim Schlichting, CCB Deputy Chief

Commission has indicated this matter is currently under its consideration and remains unresolved. (See
June 29, 1998 Memorandum of the Federal Communications Commission as Amicu~ Curiae in Case No.
MO-98-CA-43, U.S. Dist. Ct., W.D., Texas)



At tachment I

What Reciprocal Compensation Means To The ClECs

What Is Reciprocal Compensation? Under the Telecommunications
Act of 1996 and the FCC's Interconnection Order, it was established
that local earners (CLECs and ILECs) need to have a mechanism in
place in order to compensate each other for the exchange of local
traffic. Reciprocal Compensation, one of these mechanisms, dictates
that a carrier will pay another carrier approximately 0.7 cents per
minute for tenninating a calion its network. As such, if a customer of
Bell Atlantic places a local call to a customer of Teleport, Bell
Atlantic will have to pay 0.7 cents per minute to Teleport. The same
is true in reverse if a customer of Teleport calls a customer of Bell
Atlantic.

Sounds Logical, So What's The Issue? Reciprocal Compensation is
a very equitable arrangement in many cases since the average local
customer has about as much incoming traffic as outgoing traffic.
However, CLECs have very intelligently targeted high-volume
customers like Internet Service Providers (ISPs) that have lots of
inbound traffic from the ILECs. If I dial into America OnLine's
(AOL's) local access number from my home in New York over my
Bell Atlantic phone line, Bell Atlantic will carry that call from my
home to its central switching office (CO) and then hand off that calI to
whichever carrier (typically a CLEC) is providing AOL with that local
line. As such, Bell Atlantic will be paying out roughly 0.7 cents per
minute for the duration of that call. These payments can get large
with ISP customers that stay on line for hours instead of minutes, so
the ILECs are crying bloody murder about this issue.

What Has Happened Thus Far? Despite the fact that ILECs have
contractual obligations to pay the CLECs for reciprocal compensation
on calls to ISPs, they have largely refused to make payments and are
disputing this issue to the highest possible authority. This process has
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not gone particularly well for the ILEes since they have lost 21 out
of 21 state rulings and court cases which ruled on the issue in favor
of the CLECs. In these cases, the courts largely ruled with respect to
the ILEC's contractual obligation under the negotiated
interconnection deals and typically did not make judgements as to
whether calls to ISPs were local or long distance calls and therefore
whether they were subject to reciprocal compensation payments.
Consequently, the ILECs are now seeking a "clarification" from the
FCC as to whether calls to ISPs are local or long distance. If the
FCC says that they are long distance calls then the ILECs will claim
in court that only local calls are subject to reciprocal compensation.

What Is Likely To Happen? Consensus beliefs are that ISP-related
reciprocal compensation is likely to be greatly diminished in
profitability or disappear entirely by year 2000 time frame when the
initial round of interconnection agreements comes up for
renegotiation. The question is whether something happens before
that as a result of the recent CLEC and ILEC initiatives. Based on
feedback from a broad variety of industry sources, we would not be
surprised if the FCC opted to make some decision or clarification on
this issue at some point after Labor Day. While we would not
venture to guess exactly when a decision will be made and what the
specific outcome will be, we do believe that investors need to be
aware of each CLEC's exposure to the reciprocal compensation issue
so that they can make informed investment decisions when the time
comes. While some are inclined to say that any decision will be a
one-sided victory for either the ILECs or the CLECs, investors
should recall that the FCC has typically been very evenhanded in its
rulings in the past. As such, we would expect any action on
reciprocal compensation to include a transition mechanism that
would ease the impact ofany reduction ofpayments.

James H. Henry
(212) 272·2741

jhenry@bear.com



What Are The Implications For The CLECs. By and large, our Net-Net Our intent in this piece is to alert investors to an issue that
research reveals that the CLECs have relatively minimal exposure to we expect will come to a head during the next quarter. While only
reciprocal compensation. We were pleasantly surprised by this time will tell how this issue will be resolved, we wanted to put forth
discovery given the statements by the ILECs that they expect to pay data that will enable investors to make objective decisions about
out $600 million in reciprocal compensation in revenue in 1998 and up which companies have relevant exposure to reciprocal compensation
to $1.5 billion in 1999. With exception of US LEC, which generated -and which companies do not. Our conclusion is that the exposure
60% of its 2Q98 revenue from ISP-related reciprocal compensation of the CLEe group as a whole is minimal. The fonowing table
revenue, only one ofthe CLECs had more than 15% of 2Q98 revenue lists each of the stocks in our CLEC universe along with details
related to reciprocal compensation. In fact eight had less than 100,10 of about their exposure to reciprocal compensation.
revenue from this segment and another eight had no exposure at all. It
seems that nearly 80% of the reciprocal compensation payments are
going to other larger carriers like MCI and WorldCom. As such, for
the majority of the CLECs, we believe that investors should not lose
any sleep over this issue.

What About The lmpaet On CLEC EBITDA? Even though the
percentage of revenue is minimal for most of the CLECs, the
percentage ofEBITDA is clearly more significant given the 800,lo-plus
margin that reciprocal compensation revenue carries. That said, we
still believe that this issue should not be a significant concern given the
high growth rates that the CLECs are posting and the powerful
operating leverage that they are demonstrating in their core
businesses. ICG Communications posted a sequential EBITDA
improvement of $7.2 million in 2Q98 as its gross margins expanded by
590 basis points. This feat was accomplished in spite of the fact that
its reciprocal compensation revenue declined to $6.6 million from $8.5
million in 1098. Moreover, we believe that CLEC EBITDA estimates
for 1999E are conservative enough to create a cushion if reciprocal
compensation dries up sooner than expected.

r,
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James H. Henry
(212) 272-2741

jhenry@bear.com



Table 1. CLEC Exposure To Reciprocal Compensation

Company
Name
Advanced Radio Telecom Corp.
(ARTT-$413116)

COLT Telecom Group PLe
(COLlY-$167118)

eo..-.ic NIlwork Corp.
(CNCX-$20 311)

e.....Communications, Inc.
(ESPI-$18 %)

GST Tetecommunications, Inc.
(GSTX-$12 318)

IP\R
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2Q98 Reciprocal
Compo Revenue

$0.0

£0.0

$0.0

$3.5

$0.0

%OfTo~1

2Q98 Revenue
0.0%

0.0%

0.0%

9.8%

0.0%

Comments On Company Exposure
To Reciprocal Compensation

As an early stage company with only $0.2 million in 2098 revenue
and no switched services revenue, ARTT has no exposure to the
reciprocal compensation issue. Estimates for 1999 do not reflect
any revenue from this source.
As an international ClEC, COLTV has no exposUft to the
reciprocal compensation issue by virtue of the fact that JocaIlines in
most of its Illaf1(ets are billed on a usage sensitive basis so the
incumbent PTT collects a per minute rate that offsets the fees that it
pays out to COlTV for the termination of local traffic.
As an Internet and data services provider CNCX has no exposure
to reciprocal ~nsation. Although it has filed for ClEC status in
a number of states, that was largely to reduce its interconnection
and line costs as opposed to taking advantage of reciprocal
_A.~A,nsation.

ESPI has little exposure to the reciprocal compensation issue since
it generates less than 10% of its revenue from this source. While
this percentage of revenue may seem high relative to some of its
peers, bear in mind that ESPI is posting growth rates in its core
teIecom service business that far exceeds most of its peers. As
such, the percentage of 1999E revenue should be significan1Jy less.
Moreover, ESPI is not targeted to hit EBITDA breakeven until 2099,
leaving it plenty of time to refocus on other initiatives in the event
that the FCC rules against the ClECs on reciprocal comoensation.
GSTX has a healthy business providing PRllines to Internet Service
Providers (ISPs) but has not been reporting any of its reciprocal
compensation revenue thus far. As such, it has no exposure to this
issue and could actually see upward revisions to estimates if the
issue is resolved in favor of the CLECs. 1999 estimates do not
reflect any reciprocal compensation revenue.

James H. Henry
(212) 272·2741

jhenry@bear.com



Hyperion Telecommunications, Inc. $1.3 17.1% HYPT has some exposure to the reciprocal compensation issue as
(HYPT-$137/8) it has more than 100k of total revenue related to this line of business.

That said, the company's growth rate is so high that we would. expect the percentage of 1999E revenue to be well less than 10%.
In addition, the company is not expected to hit EBITDA breakeven
until some time in 1999, leaving it plenty of time to refocus its
business initiatives on other areas.

ICG Communications, Inc. $6.6 4.8% ICGX has little exposure to the reciprocal compensation issue as it
OCGX-$25%) has less than 10% of total revenue related to this line of business.

We believe that our 1999 revenue and EBITDA estimates of $700
million and $100 milion, respectively, reflect littfe i~act from
reciprocal compensation. 1999E EBITDA could be approximately
$85 million if reciprocal compensation disappears all together in
1999. ICGX recently reached an agreement with Pacific Bell in
California for the RBOC to pay 0.3 cents per minute for reciprocal

nsation but has not Yet started coIIectina cash.
Intennecla Communications Inc. $8.0 4.2% ICIX has /ittIe exposIft to the reciprocal compensation issue as it
OCIX-$3513116) has less than 10% of total revenue related to this line of business.

Moreover, we estimate that only $6.4 million of the $190.2 million in
total 2098 revenue originates from ISPs and is therefore subject to
risk. We believe that our 1999 revenue and EBITDA estimates of
$1.1 billion and $175 million, respectively, reflect little if any impact
from reciprocal compensation. We would also point out that 1999
estimates reflect litHe if any revenue or EBITDA contribution from
ICIX's agreements with US West and Ameritech, providing additional
cushion in the event that reciorocal comoensation aoes away.

ITCADeItaCom, Inc. $0.2 0.4% ITCD has very little exposure to the reciprocal compensation issue
(ITCO-$44 1,1.) as it has well less then 10% of reported revenue related to that lne

of business. The company has elected to report only the revenue
that it actually collects from the ILECs, which is approximately 10%
of the revenue owed. The company has elected to pursue ISP traffic
aggressively based on a business case justified solely by PRI rates,
not on any reciprocal compensation payments. ITCD could see
upward revisions to estimates if the issue is resolved in favorably.

B6\R
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James H. Henry
(212) 272-2741

jhenry@bear.com



McLeodUSA Incorporated
(MCLD-$34 %)

MetroNet Communications Corp.
(METNF-$27 %)

MGC Communications, Inc.
(MGCX-$12)

NEXTUNK Communications, Inc.
(NXLK-$35 %)

RCN Corp.
(RCNC-$20 15/16)

Teleport Communications Group, Inc.
(1-$575/8)

BFAR
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$0.0

C$O.O

$0.0

$0.3

$0.1

$4.5

0.0%

0.0%

0.0%

1.0%

0.2%

1.5%

MClD has virtually no exposure to the reciprocal compensation
issue since it booked only $30,000 of reciprocal compensation
revenue in 2098. This line of business is not included in any
material way in our 1999 estimates.
METNF has no exposure to the reciprocal compensation issue by
virtue of the fact that the regulatory regime in Canada is based on
-bill and keep8 interconnection for the time being. The majority of the
international players have no risk from this issue.
MGCX has no exposutl to the reciprocal compensation issue since
it made a conscious decision to sit on the sidelines until the FCC
and the courts made afinal decision on the subject The company's
strong positive EBITDA and EBIT in its initial Las Vegas matet after
only 6quarters are great evidence that the growth and profitabiTIty of
the CLEC model, particular1y the switch-based model, is by no
means dePendent on any reciprocal compensation revenue stream.
NXLK has virtually no exposure to the reciprocal compensation
issue since it has primarily focused on providing local dialtone
services to business customers. The company's guidance has been
that it has -tess than $1 million- in revenue from that line of business,
with likely less than that comino from ISP circuits.
RCNC has virtualy no exposure to the reciprocal compensation
issue since it has almost no revenue coming from this line of
business. The company has stated that ISP reciprocal
compensation is not a focus of its business and that it is primaily
focused on installina local lines for its retail residential customers.
TCGI had virtually no exposure to the reciprocal compensation
issue since tess than 10% of its 2098 revenue originated from this
source. We were surprised by the relatively small size of the this
number, but apparently the company has many -bill and keep
interconnection agreements. An annualized reciprocal
compensation figure of $20 million is far less than a rounding error
on the income statement of TCGI's new parent AT&T, so investors
should not be concerned about this issue.

James H. Henry
(212) 272-2741

jhenry@bear.com



Tefigent Corp.
(TGNT-$26i18)

USLECCorp.
(CLEC-Si9518)

Wink Communications, Inc.
(WClI-$30)

All Stocks priced August 5, 1998

BEAR
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$0.0

$12.2 million

$0.1

0.0%

66.7%

0.5%

As an early stage startup, Teligent has no exposure to the
reciprocal compensation because it has virtually no revenue at this
point in time. The company is expected to launch a full-scale
deployment of its broadband wireless services during 2H98,
focusing on business customers. We see no risk to its 1999
revenue or EBITOA estimates related to this issue.
CLEC has significant exposure to the reciprocal compensation by
virtue of the fact that the majority of its revenue mix comes tom this
source. In our May 19, 1998 initiation of coverage, we referenced
the ~anys exposure to this revenue stream and the expectation
that this reciprocal compensation revenue opportunity would
eventually disappear. As such our enthusiasm of the company was
and is based on the skill of its management team and its strong
prospects for market share gains in its business customer focused
initiatives. The company has an annualized revenue run rate of
$24.5 miIon after only 6 quarters of operations tom businesses
other than reciprocal compensation. 60% of our 1999 revenue
estimate of $155 miIon comes from sources other than reciprocal
compensation. While we would clearly expect the stock to get hit in
the event of a negative FCC rufing on reciprocalc~n, we
believe that the company is creating enduring value for its investors
within its core business.
WCII has virtualy no exposure to reciprocal compensation and said
on its 2098 conference call that it has no intention of pursuing a
business line that it expects to disappear within 24 months.

James H. Henry
(212) 272-2741

jhenry@bear.com
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Reciprocal Camp For Internet Traffic--Gravy Train Running Out Of Track

(parr V ofJrzternlti Regulation l'rtvltrw Sirles)
Summary: L'1 4 ~ic ca.se of what you !e:: is not nece.53l!rily
wM.: yO\l ~.. i.nVl:Sto~ should not dtpett Cf1e tUrrent
redprocll compoc'-A~i.on a~nl;1lrnenttor lntenset trd!5.c to
condn'u: mucl:J p..ast the end of the year. Givtul tha1 this i~
is p:-obab [y the sitlo;Je greate3t oppart1Jnlt)' for arliill1lgQ' In the
wh.o1e s:cror. over 4,000 perce::lt In :te::1e ir~. TPG
C3UtiO:DS hlve:stor:1 t..'1.nt tb~ e:::rtraord1'Qsry lU'hitr2te "~ry
tnlm" win l'lln Qut of trnek-probably this yr:ar. !~ Is sJ.:nply
not 9wt3in.1ble Ions-tern!.

t-I'.m-..ove..·, investo~ shoTJId nat be lQUed inw a fa.l.lie 3em.: of
sec.:r.:y t."uIr 19 consecutive st&e pUbiic UIitlty commissions
r..3'>'e ruled (in addition to a recent Federal Court in Ta.1S) ~t
rnC~ service provider (IS1') traffic pas.sed through a
c~?eti1ive le:cal excolU'lgc c:.Irrier (CI.EC) is clas~ified !J !

local calL In ~he co~ing mont.\s, TPC expect. the FCC to

tromp th~D ,atc dcci:!io113 by clJ1rifYin! tastln~ tratnc
is inde.ed int~rst3r; etr.ectiv c1y J'U.9,!uti13g it:! federaL
Jurhdietiolt over dl1u or 1:lrernet n-ar:uport. (RBcip1"fXoJ
comt'!!7lsonon is a r~gularory arrangcmen1 where local Telecom
pov/dus.r;ay e.ach o:.her for- "the ct»t" of~rmUlartN~the calls
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J.r'::Ji:.rag~ is a si~ifie.aJ:lt part of the ex.istiu~ Uclats growth
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po!cntiaUy prOYldi.ne an Ulusiol1 of flUter-than-rul lon~

t~:-m gt'owth. The flip gide of this probJMIl i.s t.~ redp.rocal
co=~::.s.:n::on i~ a ~ific!ll:1r and growta.~ futbllity. primarily
for rne Baby Bell,). 1: is lUO\W1ng at suO :! ra;:::c ra.~ 6!I ~(

:o'..:id t-e 3. sisnif1c.::n! ilir~~~ 10 earrJr.gs rougbJy in 1999, if not
~"-~ ::y tl:: fCC t:y :.'i=.

~-j.hy tho: FCC Will Fix It: ~irS""~ reciprocal co:::pensT.ion for
~e-W;lY Lr.te.."':let eaffic is arguably tllo ,in~le greatc.!C
lIrbltnee opportattity and hence market dutortion in cb f

rele<:om sector today. T?G !lau.ed this impOIUr:, issue !n our
.~~:-i! 0 "In.temet RefJ'.Jarion P.,.evit!'W" bulle'tin as ak:in I:D II

bro':<e:: cck A.n-~ rnac.i.ir.r ti'.at emly allows ~ithdra......-als I!Ild

~ nQ deposit;.. No other place in the sec.:or can CO:::lr;rjc::.
reap as much as a 4,000 p::rcent QI'bitragt: for tni:I.irnal., 'r.lJ~~

~.service.. N Q CoOm~t1veo IIIarlc.ot, Legal CIT iUici:. C~:J
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0...'\g~ t1ili siu. arbitr'3je over an e:nenrle.1 ;x:ried 0: tlm~.

Secol".d, this artitra~e oppCTtWtity is RTe:atly contributin: to an
a.rtf!1.:5.1 ~liI:Dm=t of the QJJIrket 3tnlct:J~ of~ :'.ew;y

c::n:~ campetitive vo.1eeJ~ niebel. R.:ci;u-o:a1
CO::1pe:::s:ujon is <iIiving tTWIY a!~ IlJet~s e."U!
aC4UisftlCtls fur pureJy r::gu!a1-Ory and OOt econor::ic cr
CO~Ye reasa!l1. Thlll, iII some instances.. an JSP is
currently an ass:t to a CLEC, but could beCCQ.e a s.."'rious
liabillty ~thOT..'t the:: a."'bitn~ of redp.rcc.a.J ccmpc:mation..
Thir:l., It di.JcoxU'2ie, ec:t)IUImh:::ally SDtlnd bc:iliti~bll,cd

lOtll iz:veostment ~nd tnhiblt1 fbe development of ao er.tcicnt
compcrittva Ollirket. It has the petYef"o effec: of rurr..bg
cCStar:::.crs ftmn assetS (\110 liabilities. Why ~~c any
competitor WaItt to win a custamc:r if that eusto:=J.e: would :::lS:

~ more in recIprocal com~tion tmnL~ mi::u!.e..: ~har.

the)' ~~uld C3m in reve.n~ from cMt cuS".omer'?

What W E:rpf!d From th~ FCC: Invesu)lS :::eed to appreciate
thllt it is nat t1ut bud tor the FCC tel fix thiS !n the cumine
months. ALTS, tbe associa::ian ~~ti::g th= CLECs, has a.""l
aaiv: ~~O:; (dmd June 20. 1991) req'~ting tha: tie FCC
iss"Jt a. c~-:if.cat:on tiul.t the t't"3i'5: in ques:ion is loc::>.! ~'1d not
i.~..!t:e.. ALTS argu:s 1:l its petit::on tlLat "this e.Iar"::ca::or. is
cJea:ly in the CCll:o~ion's (pCC) ou:lusi"'e jurisdlcIio.n." For
'FCC legal authority, ALTS ci~s II. 1980 ComplltC" II fCC
decision which ~ robseqtJotly upheld in the DC CO:l."! of
Appeals in 1982 acl again 1%1 19S4. Now tlw the StlCe.$ ",<we

rJted the CLECs' way, th.e associat1on li.'<ely regm:s havi.n:
reques:eo Dis clMT.!ication from the FCC.

Why would trot: FCC bel1:ve sue.."'. Intane! calls 21': nee local
hut inl.e::!t'B.te? The FCC has exempled tllis tr"'_l'fic fr~ro

in:~"',2~ a.::ces.s charges for over :l d.ecadc. Why ui'C'J.ld an
~p.o:t from in:erstate acCc:5S charges be neede~ !! :he FCC
'~,"g':-,: !t \.Ita5 a local c..'\lt'7 MareovQt. b tr.~ FCC'~ A~d to
,=~cr. to Cong:c:!s. (paragnph 105) the FCC ~aic C:-..J! rs?s "er~

:10: en::t.lea to re::iproal oorupeMation for tl::r.ninati:lg 101:31
!elecO::llDUDieations traffic:' However, the FCC explicicJy did
no: co~e."lt on whethor CLECs that !e:ve ISPs a::l e~tltle:i ~

r:cipl1Jc.al compezation for t:l'::lin.ati%lg lnterr.et t:':t..'11c. They
said th~~ issue W~ noW before the FCC. • ~ ., .. •
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Attachment III

Internet Tramc Terminating Compensation Issue

SEVERAL STATES ACTED PENDING FCC REVIEWOF THIS ISSUE OR RECOGNIZING THAT THEIR ORDERS MAY
NEED TO BE LATER MODIFIED BASED ONA FCC RULING.
n;:'nn,$~·mnl·····:::::·····mH:~'··1ijJc_'lIefeMie"cemmmmmmmmH::::U::::::~:sT

Arizona

Delaware

Dlinois

Petition ofMFS for Arbitration of Interconnection
Rates, Terms and Conditions with US West
Communications, Inc., Docket Nos. U-2752-96
362, et. aI., Opinion and Order dated October 23,
1996.
Petition ofMCI for the Arbitration ofUnresolved
Interconnection Issues with Bell Atlantic, Docket
No. 97-323, Arbitration Award dated
December 16, 1997.

Teleport Communications Group Inc. vs. Illinois
Bell; Complaint as to Dispute over a Contract
Definition, Docket Nos. 97-0404, et aI., Order
dated March 11, 1998.

1

"The Commission will adopt the exemption permitted by the
FCC. However, the Agreement should indicate that if and
when the FCC modifies the access charge exemption, the
Agreement will also be modified." (p. 7)

"The FCC may someday reach a clearly contradictory
conclusion. However, there is no reason to assume in
advance that it will. Moreover, a deferral ofauthority here
appears to leave a substantial gap in the event that there is no
such FCC determination. In contrast, exercising authority
here to adopt the position urged by BA-DEL presents no
substantial problem should the FCC decide in the future that it
will use federal authority to negate the action taken here.
Thus, there are aIso substantial practical grounds to favor
reaching a decision on this issue in this arbitration, rather than
deferring one indefmitely, as BA-Del proposes." (pp. 14-15)
"There is no dispute that the FCC is currently considering
various issues regarding Internet communications. However,
the initiation ofthat proceeding provides an insufficient basis
for deferring a decision here. It is possible that the FCC may
reverse itself and institute some type ofaccess charge or other
compensation regime which would be applicable to carriers,
or ISPs or other telecommunications end-users. It is also
quite plausible that the FCC may conclude that the current
situation so recently determined by the FCC, should remain
undisturbed. The ultimate conclusion, as well as its timing
can only be the subject of speculation. This Commission
anticipates that if the FCC institutes a change in policy which
impacts the interconnection agreements or any other aspect of
state policy, the parties will bring that matter to the
Commission's attention in an appropriate fashion." (p. 13)
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Maryland Complaint against Bell Atlantic-Maryland, Inc.' for "Moreover, we note that this matter is currently being
Breach of Interconnection Terms, and Request for considered by the FCC and may ultimately be resolved by it
Immediate Relief by MFS Intelenet, Letter to David . .. In the event that the FCC issues a decision that requires
E. Hall and Andrew D. Lipman by MD P.S.C, revisions to the directives announced herein, the Commission
dated September 11, 1997. expects that the parties will so advise it. II

Michigan Application for Approval ofan Interconnection liThe Commission concludes that it need not withhold a ruling
Agreement between Brooks Fiber and Ameritech, at this time ... When the FCC rules in the pending docket, the
Case Nos. U-11178, et at, Opinion and Order dated Commission can determine what action, if any, is required. II

January 28, 1998. (pP. 14-15)
Missouri Petition ofBirch Telecom for Arbitration of the liThe record presented by the parties is not sufficiently

Rates, Terms, Conditions and Related persuasive to make a final decision on the reciprocal
Arrangements for Interconnection With compensation issue in light ofthe FCCs pending proceeding
Southwestern Bell Telephone Company, Case No. on the same issue." (p. 7)
TO-98-278, Order dated April 23, 1998. "... the Commission finds that it would not be appropriate to

determine whether the traffic to ISPs constitutes local traffic
until the issue ofcompensation is resolved by the FCC. The
Commission will direct the parties to file a notice with the
Commission within ten days after the FCC makes its
determination on the reciprocal compensation issue. II (p. 7)

West Virginia Petition for Arbitration ofUnresolved Issues for the "If the FCC should change its position, then the Commission
Interconnection Negotiations between MCI and expects interconnection agreements to be applied in
Bell Atlantic, Case No. 97-121O-T-PC, Order dated accordance with the FCC's new policy. II (p. 30)
January 13, 1998. "The Internet-bound traffic issue is currently pending before

the FCC." (p. 39)
"The Parties shall bring the FCC's final determination
regarding this issue to the Commission's attention as soon as
possible to allow the Commission to consider whether any
further action is appropriate." (p. 40).
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Internet Tramc Terminating Compensation Issue

SEVERAL STATES ACTED PENDING FCC REVIEWOF THIS ISSUE OR RECOGNIZING THAT THEIR ORDERS MA Y
NEED TO BE LATER MODIFIED BASED ONA FCC RUUNG.

.....;;""'~A=.~i='IItc~"";,,'~~m~mm:~'m'mi=m";"~'=mu=mm:"""I=mm="mm=mm=mm='m-m=m-'=,m,=; ::=mc=,j;=:m:=,=mll=""''',=~=''m=mm=,m=mw=,m=mm=m=.···· =m=wm=::;.=::,,"""":'1

Wisconsin Contractual Dispute About the TeffilS of , "Although the FCC may some day reach a different
Interconnection Agreement Between Ameritech conclusion than the Commission, we have no reason to
and TCG, Docket Nos. 5837-TD-l00, et. aI., Letter presume in advance that such will be the case. The parties
to Ms. Rhonda Johnson and Mr. Mike Paulson by can always bring any FCC decision to the attention ofthe
WI P.S.C. Staffdated March 31, 1998. Commission, so it can consider whether further action is

appropriate." (p. 4)

"The Commission also decided that postponing a decision to
await a Federal Communications Commission decision is not
in the parties' interest or in the public interest."
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Internet Tramc Terminating Compensation Issue

STATE ORDERS BASED ON THE NOTION THAT mERE WAS NOTHING IN PREVIOUS FCC RULINGS TO PRECLUDE
STATE ACTIONAND THATSTATE DECISIONS WERE CONSISTENT WITH PREVIOUS FCC ACCESS REFORM
AND/OR UNIVERSAL SERVICE DECISIONS.
m·..· ..~iltemm··"m··~m··· ~~njn:::n~~n+n''\\i::~·.l)ocllt:l~l~jc.-i! '~j:;:)j'"j,,'., .."'.."'"

Colorado Petition ofMFS for Arbitration with US West "We have searched the Act and FCC Interconnection Order
Docket No. 96A-287T, Decision No. C96-1185 and find no reference to this issue." (p. 30)
dated November 8, 1996.

Connecticut Petition ofthe Southern New England Telephone "The Department considers call originating and tenninating
Company for a Declaratory Ruling, Docket No. 97- between these customers (ISPs and other SNET customers)
05-22, Decision dated September 17, 1997. within the same local calling area to be local, and, therefore,

should be subject to the mutual compensation arrangements
adopted in the Plan. This is consistent with the FCC's
position that ISPs may pay business rates and the appropriate
subscriber line chanrge, rather than interstate access rates,
even for calls that appear to traverse state boundaries. Access
Charge Order '342."

Florida Complaint ofWorldcom Against BellSouth for "Staffbelieves a finding on the part of the Commission that
Breach ofTerms of Interconnection Agreement, ISP traffic should be treated as local for purposes ofthe
Docket No. 971478-TP, Memorandum dated subject interconnection agreement would be consistent with
February 26, 1998. Commission decision pending. the FCC's treatment ofISP traffic, all jurisdictional issues

aside." (P. 11)
North Carolina Interconnection Agreement Between BellSouth and "The FCC has not squarely addressed this issue, although it

US LEC, Docket No. P-55, SUB 1027, Order dated may do so in the future. While both sides presented extensive
February 26, 1998. exegeses on the obscurities ofFCC rulings bearing on ISPs,

there is nothin~ positive in the FCC rulings thus far." (p. 7)
Oklahoma Application ofBrooks Fiber for an Order "The Commission finds it noteworthy that to date the FCC

concerning Internet Traffic, Cause No. PUD has not attempted to block those decisions on the grounds that
970000548, Order No. 423626 dated June 3, 1998. the calls are inherently interexchange and interstate in nature,

as alleged by SWBT." (p. 10)
"No support has been offered to show that the FCC has acted
in any manner to limit or dictate the type ofcompensation
local exchange carriers can assess each other under an
interconnection agreement for termination oftraffic destined
to ISPs." (p. 11)
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Internet Traffic Terminating Compensation Issue

STATE ORDERS BASED ON THE NOTION THAT THERE WAS NOTHING IN PREVIOUS FCC RULINGS TO PREaUDE
STATE ACTIONAND THATSTATE DECISIONS WERE CONSISTENT WITH PREVIOUS FCCACCESS REFORM
AND/OR UNWERSAL SERVICE DECISIONS.
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Oregon Petition ofMFS for Arbitration, ARB 1, Arbitration "There is no reason to depart from existing law or speculating
Decision dated November 8, 1996. what the FCC might ultimately conclude in a future

proceeding." (p. 13)
Teus Complaint and Request for Expedited Ruling of "The Commission agrees with the FCC's view that the

Time Warner, Docket No. 18082, Order dated provision ofInternet service via the traditional
March 2, 1998. telecommunications network involves multiple components. "

(p.4)
Washington (a) Petition for Arbitration Between MFS and US " It is premature to change the treatment ofESPs at this time. "

West, Docket UT-960323, Arbitrator's Report and (p.26)
Decision dated November 8, 1996.

(b) US West Communications, Inc. v. MFS "The WUTC did not act arbitrarily or capriciously in deciding
Intelenet, Inc., et. aI., No. C97-222WD, Order on not to change the current treatment ofESP call termination
Motions for Summary judgment dated January 7, from reciprocal compensation to special access fees. The
1998. decision was properly based on FCC regulations which

exempt ESP providers from paying access charges. See 47
C.F.R. pt. 69." (p. 8)
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Minnesota

New York

Virginia

Internet Traffic Terminating Compensation Issue

·::1::;::::::::::::::·····

Consolidated Petitions of AT&T, MCImetro, and
MFS, for Arbitration with US West, Docket Nos.
P-442, et al., Order dated December 2, 1996.

No reference to the FCC orders or pending action
regarding this issue.
Proceeding on Motion ofthe Commission to
Investigate Reciprocal Compensation Related to
Internet Traffic, Case No. 97-C-1275, Order
Closing Proceeding dated March 19, 1998.

The only mention of pending FCC action is in the
NY Commission's summary ofthe parties'
positions.
Petition of Cox for Enforcement of Interconnection
Agreement with Bell Atlantic and Arbitration
Award, Case No. PUC970069, Final Order dated
October 27, 1997.

No reference to the FCC.
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