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Federal Communications Commission
Washington, D.C. 20554

Dear Senator D'Amato

The Honorable Alfonse M. D'Amato
United States Senate
520 Hart Senate Office Building
Washington, D.C. 20510

Thank you for your inquiry on behalf of your constituent, Mayor Thomas Deinko of
Washingtonville, New York, concerning the placement and construction of facilities for the
provision of personal wireless services and radio and television broadcast services in his
community. Your constituent's letter refers to issues being considered' three proceedings
that are pending before the Commission. In MM Docket No. 97-182 the Commission has
sought comment on a Petition for Further Notice of Proposed Rule Making filed by the
National Association of Broadcasters and the Association for Maximum ServIce Television.
In this proceeding, the petitioners ask the Commission to adopt a rule limiting the exercise of
State and local zoning authority with respect to broadcast transmission facilities in order to
facilitate the rapid build-out of digital television facilities, as required by the Commission's
rules to fulfill Congress' mandate. In WT Docket No. 97-192, the Commission has sought
comment on proposed procedures for reviewing requests for relief from State and local
regulations that are alleged to impermissibly regulate the siting of personal wireless servIce
facilities based on the environmental effects of radio frequency emissions, and related matters.
Finally, in DA 96-2140 and FCC 97-264, the Commission twice sought comment on a
Petition for Declaratory Ruling filed by the Cellular Telecommunications Industry Association
(CTIA) seeking relief from certain State and local moratoria that have been imposed on the
siting of commercial mobile radio service facilities

On August 5, 1998, the Commission's Local and State Government Advisory
Committee, CTIA, and other trade associations representing wireless telecommunications
carriers entered into an agreement addressing issues relating to moratoria on the siting of
wireless telecommunications facilities. This agreement sets out recommended guidelines for
local governments and carriers to follow III connectIOn with moratoria, and it establishes a
non-binding alternative dispute resolution procedure that either carriers or local governments
may invoke. In connection with this agreement, CTIA has stated that it will withdraw its
Petition for Declaratory Ruling

Because the other two proceedings are still pending, we cannot comment on the merits
of the issues at this time. However, I can assure you that the Commission is committed to
providing a full opportunity for all interested parties to participate The Commission has
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Sincerely,

Thank you for your inquiry.

Further information regarding the Commission's policies toward personal wireless
service facilities siting, including many of the comments in the radio frequency emissions
proceeding, is available on the Commission's internet site at httpl/www.fcc.gov/wtb/siting.
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Chief. Commercial Wireless Division
Wireless Telecommunications Bureau

The Honorable Alfonse M. D'Amato

formally sought public comment in all three proceedings and, as a result, has received
numerous comments from State and local governments, service providers, and the public at
large. Your letter, your constituent's letter, as well as this response, will be placed in the
record of all three proceedings and will be gIven full consideration. At the same time, the
Commission is actively pursuing mitiatIves that we hope will render any Commission action
limiting State and local authority unnecessary, similar to the recent agreement on moratoria
Chairman Kennard has stated that preemption of local zoning authority should be a remedy of
last resort, and that the Commission should not consider preemption until the possibilities for
constructive dialogue have been exhausted.
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ALFONSE M. O'AMATO
NEW YORK

tinittd ~tatts ~mat£
WASHINGTON, DC 20510-3202

June '" 1998

Federal Communications Commission
Congressional Liaison
2025 M Street, NW, Room 6202
Washington, D.C. 20554

Dear Director:

Because of the desire of this office to be
responsive to all inquiries and communications, your
consideration of the attached is requested.

PLEASE TRY TO RESPOND WITHIN 4 WEEKS OF YOUR
RECEIPT OF THIS REOUEST, YOUR FINDINGS AND VIEWS, IN
DUPLICATE, ALONG WITH RETURN OF THIS MEMO PLUS
ENCL08u~~,-WILL BE APPRECIATED

Many thanks.

_ .:;incerely,

af~
Alfonse M. DiAmato
United States Senator
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Cellular Tow=ra - &Pd1~tion; Congrp.RR ~xpr'!ssly pre~~r~ed l~c~l

zon~ng-authority over cellular towers in the 1996 Telecommunications Act
with the sale exception that municipalities cannot regulate the radiation
from cellular antennas if it is within limits ,set, b¥ "the, FCC. The FCC is
attempting to have the "exception swallow _the :ritle~;"QY uaing t.he
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Senator Alphonse D'Amato
Senate Office Building
Washington, D.C. 20510

Dear Senator D'Amato:

__ _ __T_~e__Bq~t:cl Qt.. .T.ruatee.a..nf...the. ~~'il.lag9--c~-t·~a-chingtou-y-illc wa.:r.Lt~ L.U
inform you about the Federal Communications Commission and its attempt to
preempt local zoning, of cellular, r~dio ang. :rv;~C)':Ie~!:~1:?¥.pt¥-~ng the FCC the
"Federal Zoning Commission" for all cellular' telepliQ~e-.'~~a broadcast
towe:::-s, goth Conqress and the court~ hay'! long recog"-i;e'd~hat :&::ouiug io a.
peculiarly local - function. Pl•••• iDaed1.tely"c:cmt:.ol"'the"pCC and tell it
to stop these efforts which violate the intent of Congress, the
Constitution and principles of Federalism .

..... . . ---- ----- -----~ .....
. In the 19~6 Telecommunicat~onsAc~~,c;ong:~e~~...,E.t~ressly reaffirmed

local zon~ng author~ty over cellular tOW4!lrs. ',';,!t~A~C#:~li~ FCC to stop all
rulemakings where the FCC was attempting to become e Bederal Zoning
Commission for sucJ~ __t;.C2.\!~;:s L I:>~.ep.it.e. this... tnBtrt..!ctiori~lofro~ Cc:i;=~:J:;, t~~
FCC is now attempting to preempt local zoning authority in three different
rulemakings.



NOV. ~U, ~~~nRadio and TV Towers

- Some- of our citizens are concerned about the radiat'~Cln trom
towers. We cannot prevent them from mentioning their concerns in a public
hearing. In its rulemaking the FCC is saying that if any citizen raises
this issue that this is sufficient basis for a cellular zoning decision to
immediately be taken over by the r'CC and potentially reversed, even if the
municipality expressly says it is not considering such statements and the
decision is completely valid on other grounds, such as the impact of the
tower on property values or aesthetics.

-. . -

Radio/TV 'f'Qwers; The l''CC'-s--p-ropmrett rule on radiu c:iw..i TV L'uw-=-.1.~a

is as bad: i~ sets an artificial limit Qf 2~ to 45 days for municipalities
to act on any local permit (environmental, bUilding permit, zoning or
other). Any permit request is automatically deemed granted if the
municipal-ity--doe-sI1't" a:ct -rn- this d:Mefratm!', "l!Ven"if -the appl.i.~c:ii...i.u!l iii
incomplete or clearly violates local law. And the FCC's proposed rule
would prevent municipalities from cQnsidering the,impacts such",towers. bay'!'?,.
on prQperty values, the enviror..ment or' aestheti'..:EI' ~"" Even"'safcty' -, ~:-+ ...~,~.•,..,:,,,:

, requ1.rE!nRmtg--wuld 'be' ~:tdtien by 't'ht: FCC-i-' 'And all dp~calo of Zuu:i;ug Cind .
permit denials would go to the FCC, not tQ the local courts.

limited authority Congress gave 'it over cellular tower radiation to review
and reverse any cellular zoning decision in the U.S. which it finds is
"tainted" by radiation concerns, even if the decision is otherwise
perfectly permissible. In fact, the FCC is saying that it can "second
guess" what the true reasons for a municipal~ty's decision are, need no~ be
bound by the stated reasons given by a municipality and doesn't even need
to wait until a local planning decision is final before the FCC-acts.

This proposal is astounding when broadcast towers are some of the
- - tai.ll!S't "St'rLJ:t:i::l1rl:!s-iaImvIf' to- I1IciO'"""OVt::L --2,0--00' '.LlaE::'V 't.all, tallcL' thaii' the'

Empire State Building. The FCC claims these changes are needed tQ allow TV
stations tQ switch tQ High DefinitiQn Television quickly. But The Wall
Street Journal and trade magazines state ~here is no need to violate the
rights of municipaliL.it::1:l am.l thci:L' Lcaidenta just tu meet an a:;:tificial
deadline,

Cellular Towers - Moratoria; Relatedly the FCC is proposing a
rule banning the moratoria that some municipalities
impose on cellular towers while they revise their zoning ordinances to

- accommodate-the increase iIi ttfe nut'l\be-rs-'crf't.he-se-l:OWers. Again, CIl.L::l

violates the Constitution and the directive from Congress preventing the
FCC from becoming a Federal Zoning Commission. ~



_ Please do three things to stop the FCC:

3. Oppose any effort by Congress to grant the FCC the power to act as a
"Federal Zoning Commission" and preempt local zoning authority.

These actionsrepreserita power graDby-~h€ rcc to bs~~_t~
Federal Zoning Commission for cellular towers and broadcast towers. They
violate the intent of Congress, the Constitution and principles of
Fprlp.ralism. This is particularly true given that the FCC is a single
purpose agency, with no zoning expertise, 'chal liE:Ver say.; t:. tc'::e~ it: njdn I r:~-__
like.

Very truly Yours,

H~, ".c, ;(Jl {/~ (,:~ /;/l
I'Thomas Deinko

Mayor

Radio and TV Towers

1. Write the new FCC chairman William Kennard and FCC Commissioners Susan
Ness, Harold Furchtgott-Roth, Michael Powell and Gloria Tristani telling
rhem to stQ~ this intrusion on local zoning authority in cases WT 97-197,
MM Docket 97-182 and DA 96-214U.

2. Join in the "Dear Colleague Letter" currently being prepared
to go tp the FCC fr?m~~nY'members of Congress

The fol-lowing people ac- natiorr-e:d--li(t.micipal crga~izati.0!"lP .::Ire
familiar with the FCC's proposed rules a~d municipalities' objections to
them: Barrie Tabin at the National League of Cities, 202-626-3194; Eileen
Huaaard at the National Association of Telecommunications Officers and
Advisors, ~..,..., ~:::G-3275i Robert Fogel dl. .__ ~._ ~~aticnt:.l 1".ssC'r:i~_tirlT1 of
Counties, 202-393-6226; Kevin McCarty at the U.S. Conference of Mayors,
202-293-7330; and Cheryl Maynard at the American Planning Association, 202­
872-0611. Feel free to call them if you have questions.


