
In similarly coDclusory terms, the Commission CODtends that the clause "to provide any

interstate or intrastate telecommunications" foDowing "any e:ut:itY' does not come close to satisfying

the Ashcroft "plain statement" role. Jd. The Commission does DOt respond to the Petitioners'

analysis ofthe cemral role ofme term ''telecol:l3lDlJDicatiocs service" in the Telecommunications Act's

scheme ofallocating burdens and benefits, including the benefit ofprotection from state bamers to

eatty. Instead, quoting Cammonw.'eaJth ofVrrgirria v. EPA. 108 F.3d 1397, 1410 (D.C. Cir. 1997),

the Commission insists~ Court would have to see much clearer language to believe a statute

allowed a federal agency to intrude so deeply into state political proCf:$SCS."

The Commission's reliance on Vrrg;nia is not only misplaced, but that cee underscores the

shorte.omings of the Texas Opinion. Virginia involved a dispute about the roles of the federal

government and the states in administering the Clean Air Act. Under the Act, the federal

Environme:atal Protection Agency ("EPA") has authority to establish national ambient air quality

standards, and the states have primary authority to implement the national standards in any way they

deem appropriate. Ifthe EPA finds that a state's implementation plan is inadequate, it can require

the stale to revise the plan "as oW"SSary" to correct its inadequacies. VJrginia at 1406-10. The

dispute arose when the EPA did not merely reject the plans ofcertain eastern states to meet national

air quality standards for ozone but required the states to adopt the same implementation plan that

California had adopted. Whe:o the states brought suit. the EPA claimed that the term "'as necessary"

gave it authority to require the states to adopt the California program.

In resolving the dispute, this Coon traced the evolution ofthe Act since its origins more than

a quarter of a. century ago. The Court found that, throughout this peri~ states had bad the right to

arlopt whatever mix of emissions limitations best suited their particular situations, so long as the

overall result "WU compliance with the national sundards The Court also fotmd that the portion of
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the Ad that gave the states this right was snll prestat in the law, and that the term "as necessary'" had

come iuto the Act. in 1990, through anxndmems had changed only the syntax, aDd not the substance,

oftbe Act. VIrginia at 1408-10. The Court therefore rejected the EPA's intctprer.ation, holding that

the term "as necessarY' merely gave the EPA the ability to require narrow corrections to specific

problems, without having to subject states to wholesale revisions of their implementation plans. Jd.

at 1410. This is the context in which the Court concluded that "We would have to see much clearer

language to believe a statute allowed a federal agency to intrude so deeply into state political

processes." citing Ashcroft. ld.

Virgi7Tia thus differs from this case in at least three significant respects - (1) in Virginia, the

relevant statute uses 1he inbereorly ambiguow term "as necessary," whereas here the statute uses the

expansive. lJIJI"eStricted term "any ~.. (2) in Virginia, the statute gives ~.ates primary

responsibility and broad discretion in developing their impleme:mation plans, whereas here, the &1attJte

provides for shared responsibility among the federal government and the states in other respects but

fiatly prohibits !ttateS from erecting ba.'Tiers to entry and maoda!es that the Commission preempt any

state measure that bas, or may have, such an effect~ and (3) in Vuginia, the EPA's interpretation ran

counter to established precedem and would have resulted in an abrupt and fimdsmenta1 change in the

manner in which the federal government and the states had interacted for decades, whereas here the

Commission's decision was a matter of first impression, as the Telecommunications Act had only

recently re-defined the roles of the federal govemmeru and th~ states, including the significant

expansion offederal authority. Virginia thus affords no suppan for the Commission's ruling in the

Southwestern Bell relies on Virginia and two other cases that supposedly suppon the
Commission's interpretation ofAshcroft In Pennsylvania Dep 't ofCorrections v. Yeskey,
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Next, the Commission claims there is no merit to the Petitioners' argument based on

Congress's disparate treatment ofpubJic entities in Sections 253(a) and 224 ofthe Communications

Act. Id. at 16. According to the Commission, it is "not obvious" that the definition of"utility" in

Section 224 bas any ~evance to the tCIm .'emity" in Section 2S3(a), "nor would Congress's

exemption ofpublic utilities from federal pole anacbmeat requirements under Section 224 seem to

have anything to do with whether Congess intended Section 253 to authorize the Commission to

preempt State laws that regulate municipalities.7'J Id. The Commission mischaraeterizes and

circumvems the Petirionen' argument. The Petitioners do not claim that the substBntive requiremeIm

of Section 253(a) and Section 224 are important here. Rather, they claim that, at the very time that

it enacted Section 253(a). Congress proved through amendments to Section 224 that it knew how

to distinguish "political subdivisions" or "instrumentalities" ofa state from private entities. As the

Petitioners showed in their opening brief: at 31, the Commission itseIfrelies upon such distinctions

'When it encounters them.

FmaIly. the Commission suggests that Pctitione11i have turned preemption analygs on its bead

by asking this Coun to read Section 253 as authorizing preemption uoless Congress has plainly stated

118 S.Ct. 1952 (1998), the Supreme CoW'! affinned the Third Circuit's determination that
state correctional facilities must comply with the federal Americans With Disabilities Act.,
even though operating prisons is a ··core" state function. NotablYt the Third Circuit bad
found that the relevant federal provisions "speak unambiguously oftheir application to state
and local governments and to 'any' or 'all' of their operations. In light of the clear and
all~i"g/Qngu.age ofboth sratutes, there is no basis/or requiring Congress lO have
dertrikdwhich ojthe many importont oomponenn ojsrate and local governments were to be
incIuduJ in the terms 'arry' and 'all. HI Yesk8y v. Pennsylvania Dep't ofCorrections, 118
FJd 168, 173 (3d Cir. 1997) (emphasis added). Yeske}' thus supports Petitioners' position
here. In Biggs Y. Wilson, 1 F.3d 1537 (9l!l Cir 1993), the court held that the Federal Labor
Staodards A.ct applies to workers in the California Depa.mnent ofTransportation because it
expressly covers "an individual employed by a public agency." Biggs sheds no light on
whether Congress's use ofthe term "any entity'"' here is sufficient under Ashcroft.
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otherwise. ld. at 16. According to the Commission, the Petitioners' argument is "exactly the

opposite.. ofwbat Ashcroft requires. Id. at 16-17_ Asain. the FCC mischa.raaerizes the Petitioners'

position and attacks an argument that Petitioners are not making. The Petitioners are not seeking to

shift to the Cornmiuion the burden ofproving that Congress did noz intend to cover municipalities

under Section 253(a). Rather, the Petitioners contend that when the language, structure, purposes

and legislative history ofthe strtute as well as the Commission's own reports., orders and decisions

contradict the Commission's position, the Commission must come fOIWard v.ith something -

anything - to justify its position other than p~licy arguments that are not within its authority to make.

Petitioners submit tMt they have amply demoDStrated that preemption is required in this case a.1d that

the Commission has offered nothing to rebut that demonstration.6

m 1'HE LEGISLATIVE HISTORY OF SECTION 253(a) IS RELEVANT AND
CONFIRMS THE PETITIONERS' POSmON

In the Teras Order, the Commission considered the legislative history ofSectioo 253(a) to

be relevant to its analysis under AshCt'ojt, and it implied the Commission h2d in fact analyLed that

history. Texas Order, 1r 187. Now, the Commission admits that it did not do so, allegedly because

00 party to the administrative proceeding asked the Cammission to consider the legislative history

in the context of Abilene's petition. FCC's Brief at 17-18. The Commission asks the Court to

disregard the legislative history for three reasons - it was not before the agency in the Abil~

The State ofTexas suggests that, under Abilene's theory, the State couJd be found to have
posed A "barrier to entry"" by withholding authority and funds from the PUCT to provide
telecommunications services. Brief of Intervenor, State of Texas at 7. The State
misunderstands Abilene's theory. Unlike thePUCT, Abilene is Ii "home rule" city that would
have undeniable autnority to provide or f\ciJitate the provision oftelecommunieatioos services
to its residents in theab~ of Section 3.251(d). While the Tex.as legislature may genenilly
withdraw powers from bome rule cities, it cannot do so .in a manner that would violate
fimdamental natioIL1l policies that Congress has declared to be the law of the land. such as
those embodied in the Telecommunications Act.
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proceeding. it is of"bighly questionable" relevance under the Ashcroft standard, and it does not, in

my eveot, support the Petitioners' arguments iDsofir as they apply to municipalities that do Dot

operate electric utilities. [d. u 18. Brief ofIntervenor, State ofTexas at 8.9, 12~ see also Brief of

Imervenor, State of Texas at 7; Brief of Intervenor, Southwestern Ben at 10. Each of these

arguments is incorrect.

FIrSt, the Commission is simply wrong in saying that no party to Abilene»s administIuive .

proceeding asked the Commission to consider legislative history. In its co~ts in the Abilene

case, APPA argued that the Abilene and reG cases present essentially the same issues, even though

the fiuZ differ slightly. JA 162. APPA also attached and adopted its commem:s from the leG case,

which discussed the relationship between. and the legislative histories ot: both the preemption

provision and the key definitions in the Tel«.ommunications Act. lA162. In any event, an

administrative agency t:annot deny independent knowledge of the legisLttive histOry ofr-..s enabling

legislation.

The Commission'! second reason fDr disr~arding the legislative history is also without merit.

To be sure, Ashcroft required. that congressional mtent be ··piain to anyone reading the Act," 501

U.S. III 467. It does not follow, however, that a court cannot look to the legislative history to

confirm its reading of the Act. Indeed, the Court did just that in Salinas, 118 U.S. at 473.

FwthermOie, in Bell Atlannc, 131 F3d at 1047, this Court noted that the goal of the first stage of

the Chevron process is to detem1ine ~hether Congress has spoken to 1he precise question at issue."

For that purpose, legislative history bas always been one of the '"traditional tools of stemltory

COn.~ctiOIL" Id. (emphasis added). If the revievving court must be "absolutely certain" of

congressional intent to preempt, Ashcroft, 501 U.S. at 467, it makes DO sense for the court to deny

itselfaccess to one ofthe most significan! and commonly used indicia ofcongressional intent.
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On the merit.\ the Commission's interpretation ofthe legislative history i£ plainly incorrect.

FInt, as the Petitioners maintained in their opeciug brief: the legislative history makes it crystal clear

that Congress imecded to encourage municipal electric utilities to provide or fac:ilir.ate the provision

oftelecomm1mic.atioIlS services in their communities. Petitio~' Brief at 10-15. The Commission

does DOt disagree - to the CCIItmy, it quotes seven.! ofthe rele\'2ltt portions ofthe legis1arive history

in its brief aud attanpts to distinguish municipalities from municipal electric utilities on that basis.

FCC's Brief aI 18, 18.n.8lUJd 190.9. This attempted distinction, hOWCV~t is not supported by the

legislative history, and if a.ceepted, would fundamentally undennine Congress's intent. As the

Petitioners pointed out in their opening brief, at 13, municipal electric utilities usually derive their

aut.hority fro~ and operate as departments or offices ot: their municipal governments. It therefore

follows that Congress intended to include municipalities. as such, among the entities that Section 253

protectS from state barners to entry, for it coLlld not otherwise have given effect its intCDt to

encourage IDWlicipal electric utilities to participate in development ofthe Information Superhighway.

The Commission ignores this point in its brief

The Commission bas also misapplied the legis1&rive history to the facts that Abilene presented

in its petition for preemption. Abilene has never had any intention of offering "local telephone

service,n as the Commission suggests. FCC's Brief w: 3. Nor bas it ever sought to become a "local

telephone company," as the State ofTexas contends. Briefof Intervenor, t.i.e State ofTexas at 7.

Rather, it is undisputed in the reGord that, after Southwestern Bell refused to upgrade its facilities

in Abilene to Sllpport the City's economic developmem plans, the City explored the possibility of

developing a municipal telecommunications netWork, primarily to t:nahle the City to attract new

pro,iders oftelecommuaicarions service to compete with Southwestern Bell. J.A240,261.266. In

the Senate Report on 5.1822. Congress expressly encouraged municipalities 10 do what Abilene
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wants to use them to compete with Southwestern Bell. FCCs Briefat 4.

as a "telecommunications service." FCC's Briefat 19·20; Brief of Intervenor, State of Texas at 12.

their own telecommunications tBcilities available to cen.aiD carriers aDd DOt others so long as making

- 15 •

Even though Abilene has no mtention of directly pro"iding telecommunications semces,
except as a last resort, certain APPA members are providing such services or would be
interested in providing such services.

wanted to do, by making clear that engaging in such activities would DOt subject them to the

regulatory burdens applicable to teiecommunicarions c.miers: "Smrc or local govcmmc:ats may make

such facilities available is Dot a telecommunications service.... State or local governmc:ms may sell

to the public, but also from doing so "indirectly through 8 telecommunications provider." According

nondiscrimina.ti.on. ... " Semte Repon on S.1822 at 56.

Despite the clarity of congressional intent on this point, Section 3.251(d) would preclude

At the Vf!rj least, the Commission should therefore have held that, as applied to mtmicipalities

Abilene from engD8i.ng iI: even these limited a.ctivities. That is so because Section 3.251(d) not only

bars municipalities and municipal electric utilities from offering te1eeomnnmic:ations services directly

or lease capacity on these filcilities to some entities and not others without violating the principal of

utility sells or leases telecommunications inftastrucrure to a private telecommunications provider that

to the Tex:as Attorney General, the latter clause is violated when a municipality or municipal electric

Act by prohibiting them from selling or leasing telecommunications facilities to tdecommuoics1ions

providers' But the Commission and the State of Texas dispute even this. They say that Section

that do DOt opentte elecrnc utilities, Section 3.251 (d) violates Section 253 ofthe Telecommllnic&ions

253(a) only protects providers of "telecommunications service" from barriers to entry, and the

legislative history makes clear that selling or leasing telecommunications fAcilities does not qu.a.IifY
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The Commission and the State fail to appreciate that, in c:ircumstances such as those presemed in

Abilene's - and leG's - petitiODS for preemption, Section 3.251(d) bas the effect ofprecluding the

potemial competitive telecommunicationsprovider from providing the telecommunications service

in question. In other words, Section 253(a) requires preemption because the telecommunications

provider is aD "entity" that is effectivtly being prohibited from providing telecommunications service.

Furthermore. the Commission is also incorrect in suggesting that there is nothing in the

legislative bistory to support the Petitioners' conteIItion that Congress contemplated that

municipalities would provide telecommunications services themselves. FCC's Brief at 20. The

passage quOted below starts with a general statement that would apply to all municipalities and then

goes on to give an example that expressly refutes the FCC's point as to municipalities that operate

electric utilities:

New subsection (kk) provides a definition of "teJecoaununications carrier" as Qny
provider of telecommunications services, except for hotels, motels, hospitals. and
other aggregators of telecommunications services. For instance, an elee:tric utility
1Jzat is engaged so/ely in the wholesale provision ofbulk zransmlSSion capacity to
carriers is not a re/ecomJmlTlications CQlTier. A catTier tht:zt purcJmes or leases the
bulk capacity, hClWever, is Q telecommunications carrier 10 the extent it uses that
capacity, or any otMr capacity, to pr()l.-ide r.eJecommrmieations services. Similarly,
a provider of information services or cable services is not a telecommunications
carrier to the extent it provides such services. Ifan electric utility, a cable company,
or an information services company also provuJes telecommunications services,
however. ,t will be considered a telecommunications carrierfor those serviCl?s.

Senate Report (m Sl822 at 54-55 (emphasis added) Nothing in this passage suggests that the

example was intended to limit the general statement that precedes it.

A!; the Petitioners also showed in their opening brief, at 10-13, the legislative history confinns

that Congress carefully drafted both the key definitions and preemption provisions oithe Act in order

to enco~ municipalities ofalllcinds to contnlmte to the developmcm ofthe Narionallnfomuuion

Superhiglrway, in the mmner that best suited their cU-CUIIlS"'..ances. For those that might be induced
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253(a).1

only to sell or lease telecommunications facilities. Congress made clear that doing so would not

In snmmary, neither the Commission nor the Imerve.nors supporting its po&ition have
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Raying on a fragmc:nt ofa sentence in a Senate report, and ignoring the legislKtive history that
the Petitionm and the Commission discuss, Southwestern Bell maiutaiDs Congress imended
tha% Section 253(a) apply only to barriers to entry by the private sector. BriefOfIntervcnof.
Southwestern Bell at 3-6. When Southwestern BeD originally made this argument to the
Commission, APPA 5howed that it was flawed for many reasons, includ.ing that it would
thwart Congressional intem to retain a competitive balance in the electric power industry.
J.A178-181. the Cormnission did not adopt Southwestern Bell's argument in the Texas
Ortkr and does not adV2l1Ce it in this proceeding.

BriefofInterveoor Southwestern Ben at 5-6. The State ofTens concedes that municipalities do

to cross the line IDd provide telCCO!2UDUJ1icatiODS servic:es themsdws, Congreas made clear that they

would have to bear all ofthe" burdens applicable to telecommunications carriers, but would also be

entitled to the comsponding benefits - inch,ding protection trom barriers to entry under Section

subject them to the burdens applicable to telecommunications carriers. For those that were willing

succeufbD.y refuted the Petitioners' argument that the legislative history is relevant and confirms the

Petitionen' position in this appeal Although the Coun can readily reverse the Commission's denial

ofAbilene's petition for preemption without resort to the legislative history. the Court has ample

authority to consult the legislative history ifit SO desires.

IV. THE INTERVENORS' EFFORTS TO SHORE UP THE LEGISLATURE'S
RATIONALE FOR ENACTING SECTION 3.251(d) ARE WITHOUT MERIT

Both Southwestern Ben and the State ofTexas attempt to lend cndence to the rationale on

which the Texas legi..latme enacted Section 3.25I(d). Southwestern Bell suggests that it was

appropriate for the legislature to "address the conflict ofinterest that a municipality would face were

it allowed to assume the dual roles of regulator and provider oflocal telecommunications services, ,.
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