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I. INTRODUCTION

1. In this Report and Order ("Order") we adopt rules amending certain of our regulations
promulgated pursuant to Section 628 of the Communications Act of 1934, as amended ("Communications
Act"). I The purpose of Section 628 and the amended rules we adopt is to promote the public interest,
convenience, and necessity by increasing competition and diversity in the multichannel video programming
market, to increase the availability of satellite cable programming and satellite broadcast programming to
persons in rural and other areas not currently able to receive such programming, and to spur the
development of communications technologies.2

II. BACKGROUND

2. Section 628 ofthe Communications Act prohibits unfair or discriminatory practices in the
sale of satellite cable and satellite broadcast programming.3 Section 628 is intended to increase
competition and diversity in the multichannel video programming market, as well as to foster the
development of competition to traditional cable systems, by prescribing regulations that govern the access
by competing multichannel system& to cable programming services.4 Section 628(b) provides that:

it shall be unlawful for a cable operator, a satellite cable programming vendor in
which a cable operator has an attributable interest, or a satellite broadcast
programming vendor to engage in unfair methods of competition or unfair or

ICommunications Act §628, 47 U.S.C. §548.

2/d. §628(a). Section 628 was adopted as part of the Cable Television Consumer Protection and Competition
Act of 1992 (" 1992 Cable Act").

3Id. §628.

4Id. §628(a).
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deceptive acts or practices, the purpose or effect of which is to hinder
significantly or to prevent any multichannel video programming distributor from
providing satellite cable programming or satellite broadcast programming to
subscribers or consumers.s

Section 628{c) instructs the Commission to adopt regulations to identify particular conduct that is
prohibited by Section 628(b).6 The Communications Act provides parties aggrieved by conduct alleged
to violate the program access provisions the right to commence an adjudicatory proceeding before the
Commission.7 In addition, as part of the Telecommunications Act of 1996(" Act"), Congress expanded
program access protection to include common carriers and their affiliates that provide video programming
by any means directly to subscribers, and to satellite cable programming vendors in which a common
carrier has an attributable interest.B

3. In Implementation ofSections 12 and 19 ofthe Cable Television Consumer Protection and
Competition Act of1992: Development ofCompetition and Diversity in Video Programming Distribution
and Carriage, First Report and Order ("Pirst Report and Order"), the Commission promulgated regulations
implementing the Communication Act's program access provisions.9 The Commission determined that
a program access complaint process derived from the Section 208 common carrierlO and Section 315(b)
lowest unit charge complaint processes, II modified to limit discovery procedures, would provide the most
flexible and expeditious means of enforcing the anti-discrimination program access provisions through the
adjudication process. 12 In Implementation of Sections 12 and 19 of the Cable Television Consumer
Protection and Competition Act of 1992: Development of Competition and Diversity in Video
Programming Distribution and Carriage. Memorandum Opinion and Order on Reconsideration of the First
Report and Order ("Order on Reconsideration"), the Commission resolved petitions for reconsideration
of the Pirst Report and Order. 13

4. In Implementation ofthe Cable Television Consumer Protection and Competition Act of

SId §628(b).

a/d. §628(c).

71d §628(d).

BId. §628(j); see Implementation ofSection 302 of the Telecommunications Act of 1996, Open Video Systems.
Second Report and Order, 11 FCC Red 18223, 18314-326 (1996) (discussing program access in the context of open
video systems); Implementation ofSection 302 of the Telecommunications Act of /996, Open Video Systems, Third
Report and Order and Second Order on Reconsideration, 11 FCC Red 20227,20296 - 302 (1996) (same).

9First Report and Order, 8 FCC Red 3359 (1993).

IOCommunications Act §208, 47 U.S.C. §208.

IIId. §315(b).

12First Report and Order 8 FCC Red at 3416.

I30rder on Reconsideration, 10 FCC Red 1902 (1994).
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1992: Petition for Rulemaking ofAmeritech New Media. Inc. Regarding Development ofCompetition and
Diversity in Video Programming Distribution and Carriage, the Commission addressed Ameritech New
Media, Inc. 's ("Ameritech") petition for rulemaking requesting that the Commission amend our program
access rules. 14 Ameritech requested that the Commission amend its rules in three specific ways: (i) to
provide time limits for the resolution ofprogram access complaints; (ii) to provide program access litigants
discovery as-of-right; and (iii) to impose damages for adjudicated program access viola
tions. IS The Commission sought comment on two additional issues: (i) whether to expand program access
protections to cover certain satellite-delivered programming that is converted to terrestrially delivered
programming; and (ii) whether the Commission should amend the joint and several liability requirement
relating to cooperative buying groupS.16 The Commission also asked commenters to address whether such
proposed rule changes are consistent with the procedures established by the Commission in Implementation
ofthe Telecommunications Act of1996: Amendment ofRules Governing Procedures to be Followed When
Formal Complaints are Filed Against Common Carriers ("Formal Complaint Order").!7

m. SUMMARY

5. This Order adopts rules and policies amending our program access rules promulgated
pursuant to Section 628 of the Communications Act. The decisions made in this Order may be
summarized as foHows:

• The Commission finds that its existing statutory forfeiture authority can be used in appropriate
circumstances as an enforcement mechanism for program access violations. Forfeitures can be

14Implementation of the Cable Television Consumer Protection and Competition Act of 1992: Petition for
Rulema/cing of Ameritech New Media. Inc. Regarding Development of Competition and Diversity in Video
Programming Distribution and Carriage, Memorandum Opinion and Order and Notice ofProposed Rulemaking, 12
FCC Red 22840 (1997) ("NPRM").

15/d. at 22855-61.

161d. at 22861-62.

17ld. at 22854, discussing Implementation of the Telecommunications Act of 1996: Amendment of Rules
Governing Procedures to be Followed When Formal Complaints are Filed Against Common Carriers, Report and
Order, 12 FCC Roo 22497, 22504 (1997). As part of the 1996 Act, Congress enacted deadlines for the
Commission's resolution of complaints alleging unreasonably discriminatory or otherwise unlawful conduct filed
apinst the Bell Operating Companies, local exchange carriers, and other telecommunications carriers that are subject
to the requirements of the Communications Act. See Communications Act §§ 208(b)(1), 26O(b), 271(d)(6)(B), and
275(c), 47 U.S.C. §§ 208(b)(1), 260(b), 271(d)(6)(B), and 275(c); Formal Complaint Order, 12 FCC Red at 22499­
500. Provisions of the 1996 Act further direct the Commission to establish such procedures as are necessary for the
review and resolution of such complaints within the statutory deadlines. See e.g., Communications Act §
271(d)(6)(B), 47 U.S.C. § 271(d)(6)(B); Formal Complaint Order, 12 FCC Red at 22499. In the Formal Complaint
Order, the Commission adopted new or amended standards and procedures related to the processing and resolution
of fonnal complaints against common carriers, including, inter alia, pre-filing negotiation requirements, service
requirements, pleading requirements, pleading cycles, discovery, referral of issues to Administrative Law Judges,
status conferences, damages procedures, motions, briefs, prima facie claims, and burdens of proof. See Formal
Complaint Order, 12 FCC Red at 22514-17, 22520-29, 22529-38, 22540-41, 22541-54, 22554-56, 22557-63,22572­
87,22591-96,22603-607,22613-14,22615-18.
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an effective deterrent to anti-competitive conduct.

FCC 98-189

• The Commission affinns its statutory authority to impose damages for program access violations
and finds that the imposition of damages at this time is an appropriate next step in the
implementation of our program access rules. The Commission recognizes that the law of program
access continues to be refined, and it is not appropriate in all instances to impose damages for
program access violations. Where there are circumstances through either rulemaking or
adjudicatory proceedings, such that a program access defendant knew, or should have known, that
it was engaging in conduct violative of Section 628, damages are appropriate and may be
awarded.

• The Commission believes that damages can best be calculated on a case-by-case basis and that
the most efficient method for detennining damage claims in the program access area is to adopt
procedures similar to those used by the Commission in adjudicating common carrier fonnal
complaints modified to reflect the program access context.

• The Commission finds that the adoption of time limits for program access disputes serves the
public interest. The Order finds that denial of programming cases (unreasonable refusal to sell,
petitions for exclusivity, and exclusivity complaints) should be resolved within five months ofthe
submission of the complaint to the Commission. All other program access complaints, including
price discrimination cases, should be resolved within nine months of the submission of the
complaint to the Commission.

• The Commission finds that the adoption of time limits makes it necessary to impose a more
streamlined pleading cycle. Program access defendants must file an answer within 20 days of
service of the complaint, unless otherwise directed by the Commission. Program access
complainants must file a reply within 15 days of service of the answer, unless otherwise directed
by the Commission.

• The Commission retains the current system of Commission-controlled discovery. The Order
clarifies our rules to provide that, to the extent that a defendant expressly references and relies
upon a document or documents within its control in defending a program access claim, the
defendant must attach that document or documents to its answer. The Order adopts, with minor
revisions, the standardized protective order for program access matters that was attached to the
NPRM.

• The Commission fmds that the record fails to establish that the movement of programming from
satellite to terrestrial delivery to avoid the program access rules is significant and causing
demonstrative competitive hann at this time. The Order indicates that the Commission will
continue to monitor this issue and its impact on competition in the video marketplace.

• The Commission finds that the record justifies adopting an alternative method to joint and several
liability that buying groups can satisfy which ensures that programming distributors are adequately
protected from excessive financial risk. The Order requires that, in lieu of joint and several
liability, buying groups maintain liquid cash or credit reserves equal to cover the cost of one
month's programming for all of the buying group's members.

5
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IV. DISCUSSION

A. Sanctions

1. Adequacy and Interaction of Forfeitures

FCC 98-189

6. Background. The Commission has existing authority under Title V to impose forfeitures
for violations of the program access rules. 18 The Communications Act establishes a baseline forfeiture
of up to $10,000.00 per day for violation of the program access rules not to exceed a total of:;;75,000.00.19
The Commission requested comment on this amount. We also sought comment on the adequacy and
clarity of the forfeiture procedures and guidelines set forth in Section 503 of the Communications Act,
the Commission's rules.20 and case law. We sought comment on the relation, if any, between damages
and the Commission's existing Title V authority.

7. Several commenters argue that the existence of forfeiture authority alone is insufficient
to curb anti-competitive activity relating to program access.21 Bell Atlantic argues that forfeitures alone
are insufficient because they do not reflect the full economic and competitive damage accruing from
unlawful behavior.22 Most cable commenters believe that the existing forfeiture amounts and procedures
are adequate.23 Several commenters assert that, in cases which demonstrate repeated and willful violation
of the program ~ccess rules, the imposition of both damages and forfeitures is justified.24 Ameritech
argues that "[t]he' key distinction is that forfeitures strictly redress offenses to the governmental interest
in protecting consumers and promoting competition, while damages uniquely redress the concomitant

18Communieations Act § 502,47 C.F.R. § 502.

19Communieations Act § 503(b)(2)(C), 47 U.S.C. § 503(b)(2)(C). The Commission's forfeiture guidelines
establish a baseline forfeiture of $7,500.00 per day for violation of the program access rules. See The Commission's
Forfeiture Policy Statement and Amendment ofSection 1.80 oftire Rules to Incorporate the Forfeiture Guidelines,
12 FCC Red 17087, Appendix A (l997) (Note: Guidelines for Assessing Forfeitures, Section 1. Base Amounts for
Section 503 Forfeitures).

2°47 C.F.R. §1.80(b)(4) Note.

21Consumers Union, Consumer Federation ofAmerica and Media Access Project ("Consumers Union") Comments
at 11; GTE Service Corporation ("GTE") Comments at 11-12; RCN Telecom Services, Inc. ("RCN") Comments at
8; Ameritech New Media, Inc. ("Ameritech") Comments at 21-22; BellSouth Corporation, BeUSouth Interactive
Media Services, Inc. and BeUSouth Wireless Cable, Inc. ("BeIlSouth") Reply Comments at 12; DireclV, Inc.
(IDireclV") Reply Comments at 25.

ZZBell Atlantic Telephone Companies ("Bell Atlantic") Comments at 7.

ZJLiberty Media Corporation ("Liberty") Comments at 15; Encore Media Group, LLC ("Encore") Comments at
11; Home Box Office ("HBO") Reply Comments at 3; Fox/Liberty Networks, LLC and FX Networks LLC ("Fox")
Reply Comments at 3-4.

24SNET Personal Vision, Inc. ("SNIT') Comments at 4-5; GTE Comments at 10-13.

6
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injuries to the complaining party which forfeitures alone would neglect. fl25
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8. Ameritech asserts that the current forfeiture amount of $7,500 per day, without a cap on
the total amount which may be assessed over the course of the violation, is an adequate forfeiture
amount.26 Consumers Union asserts that the Commission's existing forfeiture amounts are insufficient to
deter anti-competitive activity and proposes raising the forfeiture amount for program access violations
from $7,500 to $25,000 Jler day for each single cable television system or franchise.27 Noting that the
forfeiture daily penalty of $7,500 is equal to approximately one millionth of TCI Communications, Inc. ' s
annual revenue, RCN argues that the current forfeiture amount should be raised to $27,500 per day.28

9. We believe that the Commission's existing statutory forfeiture authority can be used in
appropriate circumstances as an enforcement mechanism for program access violations. Forfeitures can
be an effective deterrent to anti-competitive conduct. We intend to make greater use of this authority to
sanction unlawful conduct. While statutory changes to the Commission's forfeiture authority could add
additional tools for the Commission to use in the enforcement of these statutory provisions, we believe
that the Commission's existing forfeiture authority provides an appropriate remedial measure for program
access violations. As discussed below, we intend to use damages to further enhance our enforcement
efforts. The Commission has the authority to assess forfeitures and damages separately and in
combination depending upon the circumstances of a given case. The Commission also retains the
authority to issue entirely prospective relief as it has in previous decisions.

2. Damages for Program Access Violations

10. Background. The Communications Act provides that the Commission shall have the
power to order "appropriate remedies, including, if necessary, the power to establish prices, terms, and
conditions of sale of programm'ng...29 In its Order on Reconsideration, the Commission stated that this
authority "is broad enough to include any remedy the Commission reasonably deems appropriate, including
damages. ,,30 In the Order on Reconsideration, the Commission declined, however, to exercise its
authority to award damages at that time, but reserved the right to revisit the issue in the future. 31 In
response to Ameritech's petition, the Commission sought comment on whether an additional check on anti-

25Ameritech Comments at 22; see DirecTV Reply Comments at 26.

26Ameritech Comments at 20-21. Ameritech also suggests that the Commission recommend to Congress that it
enact legislation amending Section 503 to increase the statutory forfeiture caps for violation of the program access
rules to $1 million, commensurate with the maximum caps for common carriers. Ameritech Reply Comments at 16­
17.

21Consumers Union Comments at 12-13. A vertically integrated MSO with 100 cable systems daily forfeiture
would increase to $2,500,000. Id.

28RCN Comments at 9-11; see Echostar Communications Corporation (ffEchostarfl
) Reply Comments at 7.

29Communications Act § 628(e), 47 U.S.C. § 628(e).

300rder on Reconsideration, 10 FCC Rcd 1902, 1911 (1994).
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competItIve conduct such as the imposition of damages for violations of Section 628 of the
Communications Act may now be appropriate and in the public interest.

11. Discussion. Many commenters favor the imposition of damages for program access
violations.32 Other commenters argue that, in light of the fact that there have been relatively few program
access complainants most of which have been dismissed or denied, there is no need for the Commission
to impose damages for violations of the program access rules.33 After consideration of the record in this
proceeding, we believe that the Commission should impose damages for violations of Section 628 where
necessary to remedy the harm stemming from a programmer's anti-competitive conduct. As discussed
below, the damages remedy will operate in concert with our existing forfeiture authority which the
Commission will enforce in appropriate cases.34

a. Statutory Authority

12. Several commenters argue that the Commission lacks statutory authority to impose
damages for program access violations.35 Liberty argues that, ifthe Commission's expansive interpretation
of the term "appropriate remedies" contained in Section 628(eXI) were correct, then Congress would not
have needed to add Section 628(e)(2) to inform the Commission that the remedies provided for in
subsection (e)(f) were in addition to other remedies available under the Communications ACt.36 Liberty
contends that the only way to give effect to the Commission's reading of Section 628(e) is to render
Section 628(eX2) inoperative or superfluou.., which the Commission is prohibited from doing.37 Liberty
argues that this interpretation is reinforced by the "if necessary" and "including" qualifiers set forth in
Section 628(eXl).38 According to Liberty, the "ifnecessary" language modifies the phrase "the power to"
thus indicating that the Commission has the power to order a remedy under subsection (eXI) only if such

32Consumers Union Comments at 11; National Rural Telecommunications Cooperative ("NRTC") Comments at
12; SNET Comments at 4; OpTel, Inc. ("OpTel") Comments at 4; Bell Atlantic Comments at 7; Small Cable
Business Association ("SCBA") Comments at 13; American Programming Service, Inc., Consumer Satellite Systems,
Inc., Programmers Clearing House, Inc., and Satellite Receivers, Ltd., and Satellite Distributors Cooperative
("Satellite Distributors") Comments at 12-13; GTE Comments at 10-11; Echostar Comments at 7; World Satellite
Network, Inc. ("WSN") Comments at 22; RCN Comments at 10; Wireless Cable Association International, Inc.
("WCA") Comments at 15; BellSouth Comments at 17; DirecTV Comments at 23.

33National Cable Television Association ("NCTA") Comments at 11; Liberty Comments at 16; Comcast
Corporation ("Comcast") Comments at 7; HBO Comments at 18; Cablevision Systems Corporation ("Cablevision")
Comments at 27-28; Encore Comments at 11; Time Warner Cable ("Time Warner") Comments at 6; Cable News
Network., Inc. ("CNN") Reply Comments at 5.

34See supra "6-9, discussing the Commission's program access forfeiture authority.

3SLiberty Comments at 19-24; Time Warner Comments at 6; Fox Reply Comments at 2-4.

36Libeety Comments at 19-20.

37Id at 20, citing Reiter v. Sonotone Corp. 442 U.S. 330, 339 (1979).

38Id at 21.
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remedy is necessary.39 Liberty argues that the record in this proceeding indicates that a damages remedy
is not necessary.40 In addition, Liberty argues that the doctrine of ejusdem generis means that the
"including" qualifier reinforces that subsection (eXl) is limited to specific, prospective remedies.41 By
specifying that the general term "appropriate remedies" includes the power to establish "prices, terms, and
conditions," Liberty argues that Congress further indicated that the class of remedies available under
Section 628(e)(1) was limited to prospective, injunctive relief.42 Liberty also argues that the fact that the
Federal Trade Commission has determined that it does not have authority to impose damages under
Section 5 of the Federal Trade Commission Act ("FTCA"), a provision related to unfair methods of
competition, serves as further evidence that Congress did not intend for the Commission to award damages
under Section 628.43

13. Consumers Union argues that the cable commenters interpretation of Section 628(e) as
prohibiting the imposition of damages for program access violations is incorrect.44 Consumers Union
asserts that Sections 628(e)(1) and (e)(2) work in conjunction -- Section 628(eXl) gives the Commission
power to order appropriate remedies, while Section 628(e)(2) clarifies that any such remedy the
Commission might impose for program access violations is not limited to those otherwise enumerated in
the Communications ACt.45 With regard to the argument that Congress intended to limit the broad
language "appropriate remedies" with the language relating to the "power to establish prices, terms and
conditions," Consumers Union argues that the language of Section 628(e)(2) which permits the
Commission to adopt remedies "in addition to" those specifically enumerated elsewhere in the
Communications Act demonstrates that Congress intended the Commission to have remedial powers that
extended far beyond forfeitures and prospective injunctive reliee6 Ameritech also notes that the word
"including" is generally interpreted as a term of enlargement and not of limitation.47 WCA states that, as

39/d

41ld at 21-22. Liberty argues that, under the doctrine of ejusdem generis, a general term is limited by the
specific terms which follow it, so that the general term embraces objects similar in nature to the specific
enumerations. ld, citing 2A Sutherland Stat. Const. § 47.17 (5th. ed.).

421d. at 22.

Old at 23-24, citing FTCA §5, 15 U.S.C. § 45.

404Consumers Union Reply Comments at 11-12. Bell Atlantic observes that the cable commenters' arguments
that the Commission lacks authority to award damages in program access cases is time baITed because such
arguments should have been as part of an appeal or reconsideration request of the Commission's determination that
it had the authority to award damages for program access violations in the Order on Reconsideration. Bell Atlantic
Reply Comments at 2-3.

4SConsumers Union Reply Comments at 11-12.

46ld. at 12-13.

47Ameritech Reply Comments at 20, citing 2A Sutherland Stat. Const. §47.07 (5th cd.) (citing Argosy Ltd \I.

Hennigan, 404 F.2d 14 (5th Cir. 1968».

9
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the Commission recognized in a program access decision relating to exclusive programming contracts in
the direct broadcast satellite ("D8S") industry, the use of the term "including" in another program access
provision "indicates that the specified list .. that follows is illustrative, not exclusive. ,,48 Two commenters
also cite the Commission's broad authority to fashion appropriate remedies under Section 4(i) of the
Communications Act.49

14. We disagree with those commenters that argue that the Commission lacks statutory
authority to impose damages for program access violations. Section 628(e) of the Communications Act
provides:

(l) Remedies Authorized. -- Upon completion of such adjudicatory proceeding, the
Commission shall have the power to order appropriate remedies, including, if necessary,
the power to establish prices, terms, and conditions of sale of programming to the
aggrieved multichannel video programming distributor.
(2) Additional Remedies. -- The remedies provided in paragraph (1) are in addition to
and not in lieu of the remedies available under title V or any other provision of the Act.50

The Commission has interpreted its authority under Section 628(e) as "broad enough to include any
remedy the Commission reasonably deems appropriate, including damages."Sl We reject Liberty's
confined interpretation of Section 628(e), and do not agree that determining damages to be an appropriate
remedy thereunder renders subsection (eX2) superfluous. Th Commission's interpretation of Section
628(e) is that subsection (eXl) authorizes the Commission to order appropriate remedies, including
damages, while subsection (e)(2) clarifies that the remedies authorized under subsection (eXl)
complement, and may be exercised in tandem with, other remedies permitted under the Communications
Act, including forfeitures. With regard to Liberty's ejusdem generis argument, we agree with Ameritech
and WCA that the appropriate interpretation of the term "including" in Section 628(eXl) indicates that
the phrase relating to prices, terms and conditions is illustrative, rather than exclusive.52

15. We disagree with Liberty's analogy between the program access provisions of the
Communications Act and Section 5 of the FTCA. Section 5(a) of the FTCA provides that "[u]nfair
methods of competition in or affecting commerce, and unfair or deceptive acts or practices in or affecting

4SWCA Reply Comments at 13-14, citing Implementation of the Cable Television Consumer Protection Act of
1992 - Development ofCompetition and Diversity in Video Programming Distribution and Carriage, 10 FCC Red
3105,3122 n.85 (citing Puerto Rico Maritime Shipping Authority v. Interstate Commerce Commission, 645 F.2d
1102, 1112 n.26 (D.C. Cir. 1981).

49Ameritech Reply Comments at 19; WCA Reply Comments at 15.

sOCommunications Act § 628(e), 47 U.S.C. § 548(e).

slOrder on Reconsideration, 10 FCC Red 1902, 1911 (1994).

S2See Puerto Rico Maritime Shipping Authority v. Interstate Commerce Commission, 64S F2d 1102, 1112 n.26
(D.C. Cir. 1981) ("It is hornbook law that the use of the word 'including' indicates that the specified list 0 that
follows is illustrative, not exclusive."); see also 2A Sutherland Stat. Const. § 47.07 (5th ed.) ("It has been said the
word includes is usually a term of enlargement, and net of limitation It therefore conveys the conclusion that
there are other items includable, though not specifically enumerated It) (internal quotes omitted).

10
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commerce, are hereby declared unlawful. ,,53 Upon a finding that an entity has engaged in an unfair
method of competition or an unfair or deceptive act or practice, Section 5(b) empowers the Federal Trade
Commission to issue an order requiring that the entity ". . . cease and desist from using such method of
competition or act or practice. ,,54 The Federal Trade Commission has conceded that Section 5 of the
FTCA does not grant it the power to order damages for violations of Section 5(a).55 That Section 5 of
the FTCA and Section 628 have certain facial similarities is not a basis to conclude that Section 628
remedies are similarly li.nited to the remedies under the FTCA. Indeed, the similarities remain facial.
By its tenns, Section 5(b) limits the Federal Trade Commission to prospective injunctive relief in the fonn
of cease and desist orders. In contrast, Section 628(e) grants the Commission "the power to order
appropriate remedies'''56 In scope and statutory language, we find Liberty's analogy between the two
provisions to be unpersuasive. Accordingly, we reaffinn our statutory authority to impose damages in
redressing violations of Section 628.

b. Need for a Damages Remedy

16. Several commenters argue that the Commission should continue to refrain from imposing
damages, even if it has authority to do so. Fox states that there is no evidence contained in the comments
filed in response to the NPRM, or elsewhere, to base a finding that existing remedies have not been
sufficient to accomplish the goals of Section 628 or that a damages remedy is particularly necessary.57
Numerous commenters note that the Commission has never exercised its authority to impose forfeitures
for violations of the program adtess rules. NCTA states that the intent of Section 628 is to promote
competition among multichannel video programming distributors ("MVPDs") and that there is no
indication that the Commission's existing remedies have been inadequate to enable complaining MVPDs
to compete on fair tenns in the video marketplace.58 Other commenters argue that a damages remedy will
reduce the efficiency of the program access provisions by imposing significant delays and additional costs
on the resolution of program access cases.59 HBO argues that damages are particularly inappropriate in
the area of program access where the law is nascent and provides little guidance on actions that will or
will not result in a program access violation.60 Cablevision argues that the imposition of damages will
cause programmers to cease negotiating contracts based on legitimate price differentials because the
programmer faces a significant risk that the Commission will simply disagree with its economic analysis

S3FTCA §5(a), 15 U.S.C. § 45(a).

s4/d §5(b).

SSSee Heater v. FTC. 503 F.2d 321, 323 n.6 (9th Cir. 1974).

S6Communications Act §628(eXl), 47 U.S.C. §548(e)(l).

S7Fox Reply Comments at 4; Liberty Reply Comments at 3.

S8NCTA Comments at 12; see Fox Reply Comments at 3.

S~iberty Comments at 17; HBO Comments at 18-21; Encore Comments at 12; Time Warner Comments at 6-7;
NCTA Reply Comments at 9.

6OHBO Comments at 21-22.
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17. When the Commission detennined in the Order on Reconsideration that it had the
authority to impose damages but would, at that time, refrain from doing so, the Commission had no
experience in enforcing the program access provisions of the Communications Act.62 In the interim, the
Commission and the multichannel video programming industry have had almost six years of experience
under Section 628, and the Commission believes that sufficient understanding of the parameters of
program access exist. It is appropriate to take a logical next step -- the compensation of victims of clear­
cut anti-competitive conduct which violates the program access rules. Restitution in the form of damages
is an appropriate remedy to return improper gains obtained by vertically-integrated programmers to
unjustly injured MVPDs.

18. We also recognize, as argued by HBO, that the law of program access continues to be
refined, and it is not appropriate in all instances to impose damages for program access violations. We
believe Section 628 permits the Commission to exercise discretion in this area. Section 628(eXI)
authorizes the Commission to order "appropriate" remedies.63 Where a program access defendant relies
upon a good faith interpretation of an ambiguous aspect of the program access provisions for which there
is no guidance, we do not believe it would promote competition, or otherwise benefit the video
marketplace, to require damages from a programming provider in such circumstances. Where, however,
there are circumstances through either rulemaking or adjudicatory proceedings, such that a program access
defendant knew, or should have known, that it was engaging in conduct violative of Section ~28, damages
are appropriate and will be imposed. Since the enactment of the program access rules, the Commission
has encountered several program access complaints involving repeated conduct involving the same or
substantially the same conduct by programming providers. Where encountered in the future, the
Commission may impose damages, if appropriate, in such instances.

19. Echostar argues that the Commission should apply any damages remedy adopted in this
proceeding to all pending program access cases.64 Fox opposes Echostar's proposal as against established
precedent that the rules adopted by an agency in notice and comment rulemaking have prospective effect.65

We believe that it would be fairer to apply the rules adopted herein only to conduct violative of Section
628 that occurs on or after the effective date of the rules.

c. Punitive Damages

20. Background. We tentatively concluded in the NPRM that punitive damages should not
be imposed in program access cases and sought comment on this tentative conclusion.

6lCabievision Comments at 28.

620rder on Reconsideration, 10 FCC Red at 1911.

63Communications Act § 628(e)(I), 47 U.S.C. § 548(eXI).

64Eehostar Reply Comments at 10-11.

6SFox Reply Comments at 6.
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21. DisCussion. Bell Atlantic advocates that the Commission refrain from adopting a blanket
rule that punitive damages will not be awarded in program access cases.66 Commenters failed to estabJish
a record regarding the need for the imposition of punitive damages in program access cases. We adopt
our tentative conclusion that punitive damages should not be imposed in program access cases at this time.

3. Procedural Considerations

22. Background The Commission sought comment regarding the correct procedures to
implement damages or forfeitures in the context of specific program access proceedings. In addition we
sought comment on Americast's proposal that, in some cases, the most efficient manner of processing
program access cases would be to bifurcate the program access violation determination from the damages
or forfeiture determination.67 We also sought comment on the calculation of damages, if assessed. We
requested that commenters consider whether the Commission should determine damages on a case-by-case
basis, or whether there should be a standard calculation for damages in program access matters. Those
arguing that damages should be based on a standard calculation were asked to comment on how the
Commission should determine such standard calculation.

23. We also sought comment on whether we should adopt the requirement, contained in the
Formal r;omplaint Order, that a complainant seeking damages must file with its complaint or supplemental
compla't either a detailed computation of damages or a detailed explanation of why such a computation
is not pOssible at the time of filing. Commenters advocating the adoption of such a requirement were
advised to address whether the explanatory standards adopted in the Formal Complaint Order should be
adopted, or whether 'some other explanation standard should apply.

24. Discussion. Several commenters argue that no definitive damages calculation be adopted
and that damages be tailored to the specific circumstances ofeach proceeding and calculated on a case-by­
case basis.68 Similarly, several commenters favor adopting the case-by-case approach to calculating
damages established by the Commission in the Formal Complaint Order. 69 OpTel supports a procedure
whereby successful program access complainants be permitted to demonstrate the actual damages
attributable to the violation.70 In addition, many commenters favor the bifurcation of the violation
determination from the damages portion of the proceeding.71 HBO argues however that bifurcation of the

66Bell Atlantic Comments at 8.

67The Commission concluded in the Formal Complaint Order that it would exercise discretion where appropriate
to bifurcate liability and damages issues on its own motion. See Formal Complaint Order 12 FCC Rcd at 22575.

68GTE Comments at 12; Echostar Comments at 10; BellSouth Comments at 19.

69Bell Atlantic Comments at 8; WCA Comments at 18; Ameritech Comments at 23; see Echostar Comments at
11.

7°OpTel Comments at 5.

71SNET Comments at 5; OpTel Comments at 4; Bell Atlantic Comments at 9; BellSouth Comments at 19;
Ameritech Reply Comments at 22; WSN Reply Comments at 7; Echostar Reply Comments at 10.
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violation determination from the damages portion of the proceeding will not alleviate the problem that the
imposition and calculation of damages will needlessly mire the Commission in complex damages
assessment procedures.72

25. Consumers Union proposes that the Commission adopt a dual approach to calculating
damages. For price discrimination cases, Consumers Union suggests that the Commission impose damages
based upon the price differential between what the complainant was paying and should have paid for the
programming.73 In denial of programming cases, where assessment of damages may be mere difficult,
Consumers Union advocates standardized damages based on what the programmer charg~s competing
MVPDs for the particular programming at issue.74

26. SCBA suggests a liquidated damages approach to the calculation of damages requiring the
programmer violating the Commission's rules to provide the disputed programming to the successful
complainant at a discounted rate for two years.7S Under SCBA's proposal, the Commission would
calculate the discounted price as the lower of: (i) 80% of the price charged at the time the complaint was
filed; or (ii) 80% of the price charged at the date of the Commission's decision.76 Echostar proposes that
denial ofprogramming damages be calculated by statistical studies on the percentage ofMVPD subscribers
who did not purchase the aggrieved MVPD's service based on the inability to provide the denied
programming.77 WSN asserts that damages should be the higher of: (i) the complainant's loss; or (ii) the
programmer's gain, together with attorney's fees and expenses for a prevailing petitioner.7s RCN proposes
that the Commission adopt a series of escalating penalties which increase throughout the duration of the
violation and that are tied to a defendant-specific indicator, such as a percentage of revenue.7

' Ameritech
favors calculating damages on established antitrust principles through which a successful plaintiff is
required to demonstrate: (i) that its profits have been reduced due to the defendant's anti-competitive
conduct; and (ii) the extent of the loss.80

12HBO Reply Comments at 8.

73Consumers Union Comments at 14; see Satellite Distributors Comments at 13. Echostar also agrees with this
approach but cautions that successful program access complainants should not be prevented that their hann actually
exceeded the price differential. Echostar Comments at 11.

74Consumer Union Comments at 14. For example, if a programmer charges competing MVPDs one dollar per
subscriber per month for program A and refuses to sell that programming to another competing MVPD with 100,000
subscribers for three months in violation of the program access rules, damages would equal $300,000. Id. at 14-15.

7SSCBA Comments at 14.

77Echostar Comments at 10-11.

78WSN Comments at 22.

79RCN Comments at 11.

80Ameritech Comments at 22.
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27. The various proposals for calculating damages offered by commenters, while reflecting
some merit in allowing a specific amount to be determined, fall short because they do not provide general
guidance for all circumstances and also fail to present a format by which the actual damages experienced
can be determined. We agree with those commenters that advocate the position that damages can best be
calculated on a case-by-case basis. In particular, we believe the most efficient method for determining
damage claims in the program access area is to adopt procedures similar to those used by the Commission
in adjudicating common carrier formal complaints.81 As several commenters have stated, development
of the Formal Complaint Order damages procedures involved extensive consideration of issues that are
substantially similar to the issues that the Commission faces in this proceeding.82 Moreover, the record
established in this proceeding does not indicate that the adoption of program access damages procedures
that are fundamentally different from the Formal Complaint Order procedures better serves the public
interest. We believe that the damages procedures set forth in the Formal Complaint Order, modified to
reflect the program access context, provide the most fair and efficient procedure for determining
damages.S3 It also provides program access litigants with established procedures for complex damages
determinations which the adoption of a wholly-new set of procedures would lack. In addition, adopting
the damages procedures set forth in the Formal Complaint Order, modified to reflect the program access
context, lends at least partial symmetry to the treatment of damages issues arising under the
Communications Act that, while not statutorily required, adds further consistency to our regulations which
better .serves the public. If the Formal Complaint Order procedures prove to be insufficient or too
cutijbersome in certain respects when applied in the program access context, the Commission will revisit
this issue and further modify our rules.

28. We believe that the most efficient method by which to administer damages is to provide
the Commission with discretion to bifurcate the violation determination from any damages adjudication.84

We require that a complainant seeking damages for a program access violation must file as part of its
complaint either:

a) A detailed computation of damages, including supporting documentation
and materials; or

S
1See supra n.l?, discussing the common carrier formal complaint process.

82See WCA Comments at 18-19, discussing Formal Complaint Order's consideration ofbifurcation and damages
computation procedures; Ameritech Comments at 23, discussing Formal Complaint Order's consideration of
bifurcation and the need to expeditiously resolve the liability issue and subsequently determining damages issues;
Bell Atlantic Comments at 8, discussing Formal Complaint Order's consideration of damages computation
procedures; Echostar Comments at 11-12, discussing Formal Complaint Order's consideration of damages
computation procedures.

83The Formal Complaint Order procedures adopted herein include: (i) the damage pleadUtg requirements of
Section 1.722(c)(I)&(2), 47 C.P.R. § 1.722(c)(1)&(2); (ii) the damage adjudication procedures of Section
1.722(d)(4), 47 C.P.R. § 1.722(d)(4); and the ability to designate damages issues to an Administrative Law Judge
set forth in Section 1.722(d)(1), 47 C.P.R. § 1.722(d)(I).

84See Appendix A, §76.1003(s)(3)(i). Where the Commission bifurcates the program access violation
determination from the damages detennination, the time limits adopted herein shall apply solely to program access
violation determination and not to any damages determination. See infra 141, discussing the adoption oftime limits
for the resolution of program access complaints.
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(i) What infonnation not in the possession of the complaining party is necessary to
develop a detailed computation of damages;

(ii) Why such infonnation is unavailable to the complaining party;

(iii) The factual basis the complainant has for believing that such evidence of damages
exists; and

(iv) A detailed outline of the methodology that would be used to create a computation
of damages with such evidence.85

Where a violation is found, the Cable Services Bureau ("Bureau") will indicate in its order whether the
violation is the type for which the Commission will impose damages or forfeitures. As with all program
access orders, the parties may file an application for review of the Bureau's decision to the Commission.86

The burden of proof regarding damages rests with the complainant, who must demonstrate with specificity
the damages arising from the program access violation.87 We note that, given the one year limitations
period for bringing program access complaints, the Commission will not entertain damages claims
asserting injury pre-dating the program access complaint by more than one year.88 The Commission
cautions potential complainants that grossly overstating the amount of damages incurred will result in a
Commission detennination that the complainant has failed to meet its burden of proof.89

29. As in the Formal Complaint Order, we believe this rule strikes the appropriate balance
between the need for complainants to be diligent in establishing their claims and a recognition that, in
certain instances, a complainant may not possess sufficient facts at the initial stages of a complaint
proceeding to prepare a detailed computation of damages alleged. This rule is also consistent with the
Commission's policy of encouraging complainants to have damages claims resolved separately from
liability issues.9o

30. The Commission may adjudicate damages by detennining the sufficiency of the damages
calculation or computation methodology submitted by the complainant.91 Alternatively, the Commission
may find the damages calculation or computation methodology submitted by the complainant

asSee Appendix A, §76.l003(c)(5); see Formal Complaint Order, 12 FCC Red at 22579.

86See 47 C.F.R. § 1.115, Commission's application for review procedures.

87See Appendix A, §76.1003(s)(3)(ii).

88See 47 C.F.R. § 76.1003(r), providing one year statute of limitations for program access complaints.

9OFormal Complaint Order, 12 FCC Rcd at 22579-580.

91See Appendix A, § 76.l003(s)(3)(iii); see Formal Complaint Order, 12 FCC Red at 22581.
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unsatisfactory, or, in its discretion, modify such calculation or computation methodology or require the
complainant to resubmit such calculation or computation methodology.92 Where the Commission issues
a written order approving or modifying a damages calculation, the defendant shall recompense the
complainant as directed in the Commission's order.93 Where the Commission issues a written order
approving or modifying a damages computation methodology, the parties shall negotiate in good faith to
reach an agreement on the exact amount ofdamages pursuant to the Commission-mandated methodology.94
To ensure that the parties are diligent in their negotiations to apply the approved methodology, we shall
require that, within thirty days of the date the damages computation method is approved and released, the
parties must file with the Commission a joint statement which will do one of the following: (I) detail the
parties' agreement as to the amount of damages; (2) state that the parties are continuing to negotiate in
good faith and request that the parties be given an extens!on oftime to continue such negotiations, or (3)
detail the bases for the continuing dispute and the reasons why no agreement can be reached.95 In this
way, the Commission will monitor the parties' compliance with its directive to negotiate a resolution of
the dispute in good faith using the mandated computation method. We also adopt a rule authorizing the
Chief of the Cable Services Bureau to refer damages disputes to administrative law judges ("ALJ") for
either decision following a finding of liability or, by agreement of the parties, mediation.96 In cases in
which the parties cannot resolve the amount of damages within a reasonable time period, the Commission
retains the right to determine the actual amount of damages on its own, or through referral to an ALJ.97

We also note that our rules require that program access complaints be filed within one year of an alleged
violation.98

31. This rule permits the Commission to avoid the detailed and time-consuming investigation
of the facts necessary to establish an exact amount of damages where such investigation may reasonably
be determined by the parties. At the same time, however, it provides a means for parties to return to the
Commission for resolution of ongoing disputes if parties are unable to agree to a final amount of damages.
This rule encourages good faith negotiation among the parties by requiring parties to provide detailed
explanations if they fail to resolve their dispute. We emphasize that the Commission retains the right to
determine the actual amount of damages in those cases where the establishment of damages does not lend
itself to such a means of resolution. We also conclude that requiring parties to reach an agreement within
a limited time addresses the concerns raised by some commenters that the parties would have no recourse
if they are unable to apply a damages computation method successfully. Interest on the amount of

92See Appendix A, § 76.l003(s)(3Xiii); see Formal Complaint Order, 12 FCC Red at 22581.

93See Appendix A, § 76.l003(s)(3Xiii)(A)(l).

94See Appendix A, § 76.l003(sX3)(iii)(AX2).

9SSee Appendix A, § 76.1003(sX3)(iii)(B); see Formal Complaint Order, 12 FCC Red at 22581.

96See Appendix A, § 76.1003(s)(3)(iiiXC)(2). Regarding appeals ofAU decisions, we note that the AU hearing
rules provide the means for parties to seek review of an ALl decision. 47 C.F.R. §§ 1.271-1.282. If the parties agree
to mediation, however, the right to seek review of the AU's mediation resolution would be contained within the
tenns pursuant to which the parties agreed to such mediation.

97See Appendix A, § 76.1003(sX3)(iii)(C)(1).

9SSee 47 C.F.R. § 76.1003(r), providing one year limitations period for program access complaints.
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damages awarded will accrue from either the date indicated in the Commission's written order or the date
agreed upon by the parties as a result of their negotiations. Interest shall be computed at applicable rates
published by the Internal Revenue Service for tax refunds.99

4. Damages Accrual Date

32. Background. The Commission sought comment on the date from which damages should
be levied for violations of Section 628. Specifically, we sought comment on whether the operative date
should be the date of the notice of intent to file a program access complaint, or the date of filing of the
program access complaint, or the date on which the violation first occurred.

33. Discussion. Commenters disagree regarding the date from which damages should accrue.
Several commenters believe that damages should accrue from the date on which cable operators are given
notice pursuant to Section 76.1003(a) of the Commission's rules that a complainant intends to file a
program access complaint. 100 Other commenters believe that appropriate date is the date on which the
violation first occurred.101 Another group of commenters assert that damages should be measured from
the date on which a complaint is filed with the Commission. 102 We believe that the appropriate date from
which damages should accrue is the date on which the violation first occurred. The burden is on the
complainant to establish this date. Whether the complainant has been unfairly denied programming or
charged an unfair price for programming received, the injury flows from the date on which the violation
first occurred and the complainant should, in appropriate cases, be compensated accordingly.103

B. Timing Issues

1. Time Limits for the Resolution of Program Access Cases

34. Background. Although Congress did not enact specific time limits for Commission
resolution of program access disputes, Congress did provide that "[t]he Commission's regulations shall
... provide for an expedited review of any [program access] complaints....,,104 In initially implementing
Section 628, the Commission did not impose time limits for the resolution of program access complaints.

99See 47 C.F.R. § 76.961(d), applying Internal Revenue Service interest rate to cable programming service rate
refunds.

lOOConsumers Union Comments at 13; Satellite Distributors Comments at 13; RCN Comments at 10, citing 47
C.F.R. §76.1003(a).

IOIGTE Comments at 12; Echostar Comments at 9-10; BellSouth Comments at 19; NRTC Reply Comments at
7; WSN Reply Comments at 7.

102WCA Comments at 17.

103We note that, as expressly provided above, the rules adopted herein apply only to conduct violative ofSection
628 that occurs on or after the effective date of the rules. See supra' 19, discussing prospective application of the
amended rules adopted herein.

I04Communieations Act §628(t)(1), 47 U.s.C. §548(f)(l).
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35. In the NPRM, the Commission requested comment. on appropriate time limits for the
resolution of program access complaints: should the Commission adopt Ameritech's proposed time limits
(90 days for cases not involving discovery, and 150 days for cases in which discovery is conducted);
should some other time period apply; or should the Commission not adopt time limits. In addition, we
sought comment on whether the time limit, if any, should run from the time the complaint was filed, as
proposed by Ameritech, or whether the time limit should run from some other point, such as the close of
pleadings, or the close vf discovery. Recognizing that one universally applicable time limit may not
sufficiently take into account all of the circumstances faced by the Commission in resolving program
access complaints, the Commission sought comment regarding whether one time limit should apply to all
program access complaints, or whether one time limit should be established for cases involving denial of
programming, with a longer time limit established for price discrimination cases, which generally involve
issues of greater complexity. We also sought comment on any other reasonable distinctibn between
program access cases which would impact the appropriate time limit, if any, for resolution of that type
of program access proceeding.

36. Discussion. Most commenters favor, or do not oppose, the adoption of some form of time
limit for the resolution of program access complaints. 105 Ameritech argues that the absence of firm
deadlines undermines the effectiveness of Section 628 as an instrument of competition. I06 Commenters
maintain that, from the perspective of injured competitors, "justice delayed is justice denied" and that
expeditious resolution of such complaints will, at least partially, alleviate the harm and cost to
complainants. 107 Cable commenters generally oppose the adoption of time limits for the processing of
program access complaints. 108 Commenters point out that, while it established specific statutory time
limits for processing numerous Commission actions in the Communications Act, Congress established no
specific time limits for the resolution of program access disputes. 109 These commenters argue that, to now
adopt specific time deadlines, the Commission would establish an artificial priority to, and occupy scarce
Commission resources for, program access cases which Congress did not intend. I 10 In addition,
commenters argue that the establishment of specific time limits could prevent the Commission from giving
adequate consideration to the facts and issues of particular cases increasing the likelihood of an erroneous
decision. II I

lOSAmeritech Comments at 8; Liberty Comments at 30; DirecTV Comments at 24; BellSouth Comments at 9;
WCA Comments at 14; NRTC Comments at 12; RCN Comments at 4; WSN Comments at 23; Bell Atlantic
Comments at 3; HBO Comments at 4; OpTel Comments at 2; GTE Comments at 7; SNET Comments at 2; Satellite
Distributors Comments at 6.

106Ameritech Comments at 8.

107Ameritech Comments at 8; BellSouth Reply Comments at 7; WCA Comments at 14.

'O'NCTA Comments at 5; Comeast Comments at 2; Time Warner Comments at 3; CNN Comments at 2; Encore
Comments at 4.

'!WNCTA Comments at 5; Comcast Comments at 3-4; Time Warner Comments at 4-5.

lI~CTA Comments at 5; Comcast Comments at 4; Encore Comments at 5.

IllNCTA Comments at 5-6; Time Warner Comments at 5; CNN Comments at 2; Encore Comments at 4.
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37. Ameritech continues to propose that a Commission decision in Section 628 proceedings
should be required within 90 days from the filing of the complaint in cases where there is no discovery
and 150 days from the filing of a complaint in cases where discovery is conducted. 112 Commenters argue
that Ameritech's proposed deadlines are completely consistent with the various statutory deadlines (ranging
from 90 to 150 days) for resolution of different types of common carrier disputes imposed by Congress
in the 1996 ACt. 113 One commenter argues that any time limits adopted by the Commission must account
for the complexities of program access disputes and allow the parties sufficient time to develop and
present their positions. 114 This commenter asserts that the Commission should be careful that any
deadlines adopted not interfere with the opportunity for private settlement of such disputes by the
parties. I IS Two commenters assert that it would be unwise for the Commission to adopt different time
limits based upon the type of program access complaint. 116 Ameritech argues that shorter time periods
for certain types of program access complaints might lead to the Commission refusing discovery in those
cases. One commenter argues that running the time limit from the filing from the date of filing of the
program access complaint may not allow the Commission sufficient time to review the record in such
cases. 117

38. We believe that the adoption of time limits for the resolution of program access disputes
can enhance competition in the video marketplace by providing certainty to program access litigants that
their complaints will be timely resolved. Of course, we recognize that any time limits imposed must
reflect the wyriad circumstances and complexity inherent in the program access provisions. We recognize
that the ex!lieditious resolution of these complaints is dependent in many circumstances upon the actions
of the partlies. In this regard, by adopting appropriate time limits, which also impose responsibilities on
the parties, the Cor:nmission will be afforded sufficient time to analyze fully each program access

'12Ameritech Comments at 9; see NRTC Comments at 14; SNET Comments at 2 (each supporting Ameritech's
proposed time limits).

113Ameritech Comments at 9. One commenter argues that the Commission should adopt the same deadlines for
resolving program access complaints as Congress mandated for common carrier formal complaints. Bell Atlantic
Comments at 3, discussing Formal Complaint Order, 12 FCC Red at 22504 (1997) (requiring common carrier formal
complaints to be resolved within 5 months of submission to the Commission); see 47 U.S.C. §208(b) (five month
requirement). Several commenters propose that a single 45-day time limit which commences at the close of
pleadings should suffice for all program access proceedings. BellSouth Comments at 10; OpTel Comments at 3; GTE
Comments at 8.

'14HBO Comments at 5.

liS/d. at 6.

1l6Ameritech Comments at 13; RCN Comments at 5.

117WCA Comments at 14. WCA proposes that the Commission require that price discrimination complaints be
resolved within 90 days from the close of the fonnal pleading cycle (including any pleadings filed out of time with
the Commission's consent), while all other program access complaints be resolved within 60 days of the close of
pleadings. WCA Comments at 14-15. Another commenter argues that appropriate time limits for the resolution of
program access complaints should run from the date of a mandatory initial status conference, suggesting a 15o-day
time limit for price discrimination cases and a 90-day time limit for all other program access disputes. Satellite
Distributors Comments at 9.
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complaint. We disagree with those commenters that argue that we are artificially prioritizing program
access complaints contrary to Congress' intent, as the law imposes the obligation to resolve complaints
expeditiously. If the Commission can fully and fairly adjudicate program access complaints in the time
frames discussed below, while also meeting its other statutory duties, we believe that Congress' overall
structure for regulation and competition in the video marketplace is better served.

39. In imposing time limits the Commission must ascertain what can be accomplished in all
cases on a consistent basis. The specific time limit proposals suggested by certain commenters do not
reflect the range of competing priorities faced by the Commission. Many of these competing priorities
also serve important roles in promoting competition. liS We agree with those commenters that advocate
assigning different time limits for different types of program access disputes. Our experience indicates
that, while complex in themselves, denial of programming cases involving refusal to sell or issues of
exclusivity can typically be processed more expeditiously than price discrimination cases, which often
involve numerous issues requiring legal, economic and accounting expertise. 1I9 We believe that a single
time limit would require the Commission to adopt a longer time limit than would be necessary in many
cases to account for the time involved in resolving price discrimination disputes.

40. Many commenters argue that any time limits adopted by the Commission should run from
the date of filing of a program access complaint. One commenter argues that any time limits which the
Commission may adopt for the resolution of program access cases should run from the close of the
pleading cycle (including any extensions granted by the Commission). 120 CorWstent with the
Commission's other statutory deadlines discussed above, we believe that the time limiQ adopted herein
should commence to run from the time a party submits its complaint to the Commission.

41. We believe that denial of programming cases (unreasonable refusal to sell, petitions for
exclusivity, and exclusivity complaints) should be resolved within five months of the submission of the
complaint to the Commission. 121 All other program access complaints, including price discrimination

IlSCongress imparted to the Commission authority to certify open video systems, and mandated that the
Commission grant or deny such certifications within 10 days. Communications Act §653(a)(1), 47 U.S.C. §573(a)(1);
47 C.F.R. §76.1502(t). The Commission is also required to resolve open video system disputes within 180 days after
notice of such dispute is submitted to the Commission. Id. §653(a)(2); 47 C.F.R. §76.1513(a). Congress also
required that the Commission resolve "must carry" complaints and Area of Dominant Influence ("ADI") market
determinations within 120 days of submission. Id.§614(d)(3) & (h)(l)(C)(iv). The Commission also must resolve
cable programming services rate complaints within 90 days. Id. §623(c)(3). Any time limits imposed for program
access must take into account these statutory mandates.

119See Turner Vision, Inc., Satellite Receivers, Ltd., Consumer Satellite Systems, Inc.• andProgrammers Clearing
House, Inc. v. Cable News Network, Inc., DA 98-1295 (CSa reI. June 30, 1998) ("CNN").

'2~iberty Reply Comments at 9-10. Liberty asserts that starting the time limit at the close of pleadings would
motivate parties to include in their pleadings all of the arguments and information needed to accurately argue their
case and thereby expedite a Commission decision. Liberty Reply Comments at 10.

121We note that our decision to resolve denial of programming complaints within five months of their submission
to the Commission is consistent with the five month period in which Congress requires the Commission to resolve
certain complaints against common carriers. Communications Act §208(b)(l), 47 U.S.C. §208(b)(1); See Formal
Complaint Order. 12 FCC Red at 22499, n.4.
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cases, should be resolved within nine months of the submission of the complaint to the Commission.
Where the Commission bifurcates the program access violation determination from a damages
determination, the time limits adopted herein apply solely to the resolution of the program access violation.
These dates reflect not what the Commission would select if afforded unlimited resources, but rather what
we believe to be realistic goals that are achievable given the Commission's limited resources and overall
statutory duties. These time limits contemplate resolution times applicable to most typical program access
disputes which do not involve complex or repeated discovery, pleading extensions or extra pleadings based
upon new information, or requests that the Commission stay proceedings pending settlement negotiations.
Program access disputes involving these circumstances may impact the Commission's abi1:ty to·resolve
such disputes within the time limits discussed herein. We believe that this certainty, combined with the
other actions approved in this Order, will provide further incentive for programming providers to avoid
scrupulously program access violations, as well as expeditiously resolve program access disputes.

42. Commenters argued that any time limits imposed by the Commission must afford a
meaningful opportunity to pursue settlement negotiations. We agree. As the Commission stated in the
NPRM, "we encourage resolution of program access disputes through negotiated settlements in an effort
to avoid time-consuming, complex adjudication. This policy favoring private settlement and alternative
dispute resolution conserves Commission resources and is thus in the public interest." 122 Where the parties
to a program access dispute submit a motion to stay proceedings pending settlement discussions, the
Commission will afford the parties the time necessary to determine whether a negotiated settlement is
possible. If part~~s choose to pursue negotiations, an alternative that we think provides the most efficient
and effective resolution of program access disputes, these time limits will be suspended. We think this
properly places on the parties a commensurate responsibility that these matters be resolved expeditiously.
We also think it avoids the confusion and delay that inevitably accompanies resetting time periods.

2. Pleading Cycle

43. Background. The Commission sought comment on Ameritech's proposal to shorten the
answer (from 30 days to 20 days) and reply (from 20 days to 15 days) pleading periods applicable to
program access complaints. We tentatively concluded that the pleading cycle should not be shortened.

44. Discussion. Several commenters favor the shortening of the pleading cycle for program
access proceedings. 123 Ameritech requests that a defendant file its answer to a complaint within 20 days
after the receipt of service of the complaint. 124 Commenters assert that the required 10-day notice
preceding the filing of a program access complaint, and the discussions between the parties which
inevitably ensue, also permit the narrowing of the issues, making 20 days from service of the complaint

122NPRM, 12 FCC Rcd at 22855 (internal quotation marks omitted).

123Ameritech Comments at 10-11; NRTC Comments at 14; RCN Comments at 4.

124Ameritech Complaint at 10; seeNRTC Comments at 14 (supporting Ameritech's proposedabbreviated pleading
cycle); RCN Comments at 4-5 (same). RCN proposes that the Commission should require answers to contain copies
of programming agreements and other documentary evidence of practices challenged in· the complaint. RCN
Comments at 5.
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sufficient for filing an answer. 125 Ameritech proposes that within 5 days of the service of the answer, the
parties shall advise each other and the Commission whether they intend to seek discovery. If neither party
seeks discovery, the complainant shall be permitted to file a reply within 20 days after service of the
answer, as currently provided in Section 76.1003(e).126

45. Several commenters strongly oppose Ameritech's proposal to shorten the pleading cycle
for program access comj>laints arguing that the benefit of 15 days saved by Ameritech's proposal is
outweighed by the need to provide sufficient time for parties to formulate the most effective arguments
and evidence. 127 Commenters assert that the complainant may take as long as necessary to develop and
file their complaints (subject to the one year statute of limitations on program access complaints), while
defendants currently have only 30 days to prepare an answer which may be the only substantive pleading
pennitted the defendant. 128 One commenter notes that unlike civil lawsuits where abbreviated pleadings
establish the basic elements of claims and defenses to be later proven at trial, in the case of program
access actions the pleadings are the heart of the case and form the basis for the Commission's decision. 129

One commenter also argues that comparisons between the program access complaint pleading cycle and
the common carrier formal complaint process pleading cycle are ill advised because the shorter formal
complaint pleading cycle is directly related to the considerable notice and issue clarification aspects of the
new pre-filing procedures adopted in the Formal Complaint Order. 130 This commenter observes that, in
program access complaints, no fonnal pre-filing procedures exist and a complainant need only give
prospective defendants 10 days' notice prior to filing a complaint. 131 One commenter argues that such
concerns can be alleviated by also adopting the Formal Complaint Order pre-filing pT<?cedures for program
access complaints. 132 In response, another commenter states that n[o]ther than to provide aesthetic
symmetry, however, it is not evident why [the] wholly different rules and processes [of the Formal

125Ameritech Comments at I I.

126Ameritech Comments at 11, citing 47 C.F.R. §76.l003(e). If either party requests discovery, the Commission
will convene a status conference within 10 days of the service of the answer to determine the scope and amount of
discovery. Ameritech Comments at 12. All discovery would be completed within 45 days following the status
conference. If discovery is permitted, within IS days following the completion of discovery, both complainant and
defendant would be required to submit briefs containing proposed findings of fact and conclusions of law, including
evidentiary exhibits, and, if possible, a joint stipulation of facts not in dispute. Id The parties would be permitted
to file reply briefs within seven days of the service of briefs. ld One Commenter supports a 20 day answer period
coupled with a 7 day reply period. OpTel Comments at 2.

127Liberty Comments at 3 I; HBO Comments at 6; Satellite Distributors Comments at 7; NCTA Comments at 7;
Comcast Comments at 4-5; Encore Comments at 5.

IzaNCTA Comments at 7; Comcast Comments at 5; Encore Comments at 5-6; see 47 C.F.R. §76.I003(r) (one
year statute of limitations for program access complaints).

129Satellite Distributors Comments at 7.

13°Liberty Comments at 31-32.

I3IId. at 32.

mBeH Atlantic Comments at 4.
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46. We stated in the NPRM II[w]e believe that the benefit of the 15 days saved by Ameritech's
proposal is outweighed by the need to provide sufficient time for the parties to best marshal their
arguments and evidence."m In light of our decision to impose time limits for the resolution of program
access disputes, however, we believe that it is necessary to adopt a more streamlined pleading cycle. 135

As discussed above, the adoption of time limits for the resolution of program access disputes requires that
we impose additional responsibilities not just on the Commission, but on the parties as well. Program
access defendants must file an answer within 20 days of service of the complaint, unless otherwise
directed by the Commission. 136 Program access complainants must file a reply within 15 days of service
of the answer, unless otherwise directed by the Commission.137 We disagree with commenters who assert
that defendants will be ov~rly-burdened by having to file answers within 20 days of the date of service.
The pre-filing notice will provide the defendant at least 10 days, and often more than 10 days, notice of
the existence of a programming dispute, as well as alert the defendant of the basis of the dispute. We
believe that the 10 day reduction in the answer period will not adversely impact a program access
defendant's ability to establish and support its defense. Ameritech also proposes significant additional
procedures related to status conferences, discovery, and briefing. We note that our existing regulations
already encompass sufficiently each of these areas. 13K

C. Discovery

1. Discovery Rights

47. Background. The Commission sought comment on several means of expediting the
discovery process. While tentatively concluding that the Commission should retain its existing discovery
procedures, we sought comment on whether it would speed the discovery process to have complainants
submit proposed discovery requests with their program access complaints and require defendants to submit
their proposed discovery requests and objections to complainants' discovery requests with their answer.
Complainants would then submit their objections to defendants' discovery requests with their reply. The
Commission also sought comment on any other change in the procedures applicable to program access
complaints that would result in the necessary infonnation disclosure in the most efficient, expeditious

133NCTA Reply Comments at 6.

I3WPRM, 12 FCC Red at 22856-57.

IlSOur decision to shorten the pleading cycle is consistent with the action taken by the Commission in revising
the rules applicable to common carrier formal complaints. See Formal Complaint Order, 12 FCC Red at 22541,
reducing answer period from 30 to 20 days. We note that Section 76.1002 of our rules imposes a slightly different
pleading cycle for petitions for exclusivity (oppositions within 30 days ofpublic notice, responses to oppositions due
10 days after receipt of opposition). See 47 C.F.R. § 76.1002(c)(5). Our decision today does not affect this pleading
cycle.

136See Appendix A, §76.1003(d)(l).

137See Appendix A, §76.1003(e).

13847 C.F.R. §§76.1003(g),G)&k) (Commission's rules relating to discovery, status conferences and briefs).
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fashion possible. Specifically, we sought comment on whether different standards for discovery should
be applied to different types of program access complaints, such as price discrimination, exclusivity, and
denial of programming.

48. Discussion. Several commenters support the amendment of the Commission's program
access rules to provide parties discovery as-of-right. 139 These parties argue that an automatic right to
discovery in a fonn that, at a minimum, ensures that program access plaintiffs have access to the
programming contracts and agreements involved in the dispute is necessary to counteract the structural
bias working against aggrieved parties under current Commission practice. 140 Several commenters argue
that granting a right of discovery will lead to fewer program access cases because vertically-integrated
programmers facing a complainant with discovery rights will be far more likely than current programmers
to negotiate a pre-complaint settlement to program access disputes. 141 Numerous commenters also believe
that it would speed the discovery process if the parties filed their discovery requests and objections as part
of the pleading process. 142

49. Cable commenters generally agree with the Commission's tentative conclusion to retain
Commission-controlled discovery and oppose expanding the program access discovery process arguing that
doing so will only encumber and lengthen the process. 143 These commenters assert that expanded
discovery rights are unnecessary as the Commission-controlled discovery procedures currently provide
complainants with the opportunity to obtain all relevant information to prove their claims. '44 HBO asserts
that discovery as-of-right would destroy a programmers ability to fashion individual agreements through
good faith negotiations, arguing that "[t]he most advantageous tenn of each negotiated agreement would,
if disclosed, become the lowest common denominator of the next negotiation with another party, whether
warranted or not." 145 Moreover, assert cable commenters, expanded discovery rights would lead to "fishing
expeditions" for the purpose of: (i) obtaining confidential terms and conditions from competitor's
agreements; (ii) harassing programmers into granting more favorable prices, terms, and conditions not
required by the program access rules; and (iii) determining whether any of their affiliation agreements

139DirecTV Comments at 25; Satellite Distributors Comments at 9; Bell Atlantic Comments at 4-5.

'40DirecTV Comments at 25, stating that program access complainants are frequently disadvantaged by the
inability to access critical documentation; RCN Comments at 6, stating that lack of access to programming
information hampers the establishment of price discrimination; Echostar Comments at 4, stating that, without a right
of discovery, complainants must rely on voluntary or public disclosures ofinformation by program access defendants.

'4lEchostar Reply Comments at 4; BellSouth Reply Comments at 11; RCN Reply Comments at 10.

142RCN Comments at 8; Echostar Comments at 7; DirecTV Reply Comments at 28. Several commenters
advocate pennitting the complainant to make additional discovery requests at the time of its reply in order to respond
to information or documents revealed in the defendant's answer. Echostar Comments at 7; Satellite Distributors
Comments at 11.

143NCTA Comments at 7; Time Warner Commep.ts at 5-6; Liberty Comments at 7-8; Comcast Comments at 5;
Cablevision Comments at 25-26; Encore Comments at 6; CNN Reply Comments at 6; HBO Reply Comments at 8.

I~CTA Comments at 9-10; Liberty Comments at 8.

145HBO Comments at 12-13.
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