
his business - in this case by reselling it. S= Olda. Order at 12 n. 63 (defining subscriber as one

who agrees to take and pay for something). That is how such service typically is treated in state

tariffs. It also is consistent with the goal of section 271(c)(1)(A) by ensuring the existence of a

competitive alternative for a broad range ofresidential customers - not just for those in large

apartment buildings who purchase resold telephone service from the ovmers of the buildings. On

the other hand, when a tenant purchases home phone service directly from a BOC or a CLEC.

that tenant should be counted as a resideDtial customer.

e) JmpJmwttetjqp Iljbodp". The statutDry Jmpap is clear; the implementation

schedule provision in Track B applies only ifthe state commiaion certifies that each CLEC has

"violated the terms ofan grnmcnt approved under section 252 by the provider's failure to

comply, within a reuonable period of time, with the impleme:Dtltion schedule contained in I1ICh

grecment." (empbuis added). In order for the "implementation schedule" provisions orTrack

B to take effect, the implementation schedule must be part ofan approved interconnection

agreement. An implementation schedule imposed by a state commission that is not incorporated

into m interconnection apeement, and thereby subject to judicial review pmsuant to section 252.

could not triger TrICk B. Ifa state commission properly concluded that all requesting cues

violated the tenDS oftheir intereODDection agreements approved under section 252. by failing to

comply, within a reuoDIble period oftime, with the apeanents'implementation schedule,

Track B would apply. Even when an implementation schedule is in the agreement, Track B

would apply 0Dly wben CLECs have failed "to comply, within a reucmable period of time," wi1I

that schedule. Section 251(c)(1)(B). When an implementation schedule is negotiated and is

placed into an agreement, it is subject to district court review. Moreover, the requirement that
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implementation schedules be included in interconnection agreements ensures that CLECs'

obligations are linked to n..EC perfonnance.

C_",atiODI.

While the-Eighth Circuit decision vacated a Commission regulation that had prohibited

n..ECs from discrimiDatorily separating network elemCDtS that were already combined in its

network, it did not compel n..ECs to engage in such discrimiDation. The SW'eSt method for

ILECs to assure nondiscriminatory access to combiDatiODS ofelements is simplyJor them not to

pointlessly break existing combinations apart. That being 10, it is not surprising that most state

commissions who have decided the matter have foUDd, either IS a matter ofstate law or as a

result ofbinding intercoDnection agreements, that n.ECs may not engage in this blatantly

discriminatory CODduct. While the FCC is curreatly without authority to prohibit this

discrimiDation, it ofcourse must take into ICCOUIlt its marketplace effects in evaluating whether

the local market is "irreversibly opeD to competition" in the course of a public interest inquiry in

a section 271 application. That is, if a BOC voluntarily chooses to engage in discrimination so

that there is no way in molt markets for CLECs to offer ubiquitous residential or even small

business competition, the local markets will not be irreversibly open as required by the 1996 Act.

In the alternative, the 1996 Act expressly provides that CLECs have a right to combine

elem... at". teeImicaI1y feasible point." Section 2S1(c)(3) (emphasis 1ddecI). An ILEC does

not satisfy its obliption to provide access at "any teelmically feasible point" by offering access

only at JmC tedmiea1ly feasible point. Addressing the combiDation of the key elements ofloop

and switch, the Commiaion has properly identified at least tine technically feasible points of

intereonnec:tion between the loop and the switch: CLEC collocated space, the main distribution
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frame. and "logical" combination whereby these elements are connected electromcally. Since

each of these intereonnections is indisputably "technically feasible," CLECs have a right to

demand access at any ofthese points ofintereoDnection, and the Commission should require

ILECs to provide'access at all of these points.

Access clirectly at the main distribution frame conceptually is the most straight-forward

kind of access, and does not merit lengthy analysis here. The BOCs should provide such access

to CLECs who request it.

Collocation is hilblY diIc:rimiDatory mel unlikely to be used by CLECs <at least if they

have no other reason to colJocate). In the real world, telepbone companies do not pointlessly

introduce multiple points of failure into their netWork by interposing couplers and jumpers and

additional hIrdware that serve DO fuDctioaal puzpose. The unneceauy added cost ofpaying for

the ccmstruetion IIDd mai:IlteD-.ce ofa coUocation cap a1Io renders this choice uneconomical.

Collocation is also unpredictable: colJocation costs vuy greatly from end office to end office. as

does availability. The BOCs propose to "solve" this problem oftheir own creation by offering

different kinds ofcollocation: shared colJocation, "mini" collocation, "cageless" collocation. and

so on. But DOlle of these a1tematives address the fundamental problem caused by imposing

excessive costs and nerwork complexities that serve no useful function.

LoJical combiDation is mother technically feuible method ofcombining loop and

switch. The Eilbth CUcuit did not specify that "separating" had to be physical sepll'&tion.

IDdeed, livtll that some network elemeD~ such u liping or IDLe loops. CIIJMt be physically

separated, as the agency responsible forlDlking SeDSe oftbat court's ruling, the Commission

should not assume that the court wu requiring physical sepll'&tion. The Commission should
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require l~gical combination under its existing (pOSt-Eighth Circuit) legal authority for CLECs

who request it.2

ass·
a) The Proper Role ofMamyJ Pmcoges. As both the Commission and the Justice

Department have repeatedly acknowledged, electnJDic flow-through is perhaps the most critical

aspect of effective OSS. Such flow-through is critical for all ofthe relevant ass functions: pre­

ordering, ordering, provisioning, billing, IUd repair IDd mainteDance. Wherever the standards-

setting bodies have provided an electmDic OSS solution, aDd wherever it is clear that they will

provide such a solution, the BOCs should mike eleeuoDic ass available. To date, almost a year

and a half after the Commission ordered the BOCs to have these OSS in place. not a single BOe

has satisfactorily implemented these electrODi~~ stlDdard, systems.

The BOCs' reIpODIe to this hu been to demand that the Commission enpp in entirely

hypothetical speculation about whether there may be some OSS that properly involves some

amount of mmual processing. This demand is intended solely to divert attention from the

BOCs' failure to provide iDdustry-sundard ass, a roadblock that has contributed greatly to the

absence ofmeaninafullocal competition some two yars after the Act's passqe. The proper

answer to the question about manual processing is that both the Commission and the Justice

Department have set out detailed OSS requirements that the BOCs have not met. The BOCs

should meet them. IfaDd when the BOCs honor their contractual and regulatory commitments,

there will be time eIlOUIh tbcn to ccmsider whether at the marg:iDs there are ass subsystems or

fields that are so little used and so complex as to make electronic OSS unnecessary.

lMCI is continuina to evaluate this maner. If IDd when we develop my further analysis
of this option, we would be happy to share our analysis with the Commission.
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b) DOC Rgpsmaibiliri;s Relit'" to ass Jmemtion with eLEe Back-End Systems

The BOCs are required to provide OSS that enables CLECs to integrate the OSS with their

backend systems at least as well as the BOCs' own backend systems are integrated. Thus. the

BOCs must provide system to system interfaces, not interfaces that only allow eLEes to create a

far inferior form ofintegration through, for example. some sort ofscreen scraping process.

Once the BOC bas created a system to system interface (which should be done after

obtaining input from CLECs and should be bued on industIy standards). the BOC must provide

accurate documentation to eaable CLECs to iJItearate the iDterfice with their backend systems in

a manner that will enable the systems to function smootbly. Once accurate documentation is

provided. MCI agrees that it is the CLEC's lespoasibUity to perfonn the actual integration,

although the BOC must provide kDowledpable expeitl who em lIIIWer CLEC questions as the

development process occurs. The CLECs. ofCOU1'Ie. need a reuonable period of time in which

to perform the development and iDtepation tilting into ICC01Dlt the fact that national CLECs like

MCI may be undertaking development etJorts in many regions simultaneously. So long as

CLECs are undertaking reuonable effons. the ass interfaces caDDOt be judged operational until

they have been shown to WOIk effectively to proceu commercial orders all the way from the

CLEC's back-end systems through to the BOC's back-end systems.

Tbia is the very test let forth by this Commission in its Michigan Order. Uncler this test,

the BOC must gaenDy rely on evidence of successful commercial usage to prove operational

readiness lIDless the abIeDce ofcommercial usage is attributable to the competing carriers'

business decisions. Mich. Order' 138. In other words, where the abMnce ofcommercial usap

results from the fact that ass development by the CLECs aecasuily requires time or where the

-10-



'"_0'

'''-.oil'

CLECs' OSS development has been delayed by impediments created by the BOCs. the BOe

must wait to show the readiness orits ass until there has been sufficient time for the CLECs to

overcome those obstacles and for commercial usage to arise.

Upbgldltd· Loc;al SwttdIial·

a) StandMds for ComPlYPal Vt1h Qr;kIi.llg&jmmcots· Both in its First Repon

and Order, 4ft 397-427, _ 47 C.F.R. § S1.319(c), and in its Michigan Order at~ 319-331. the

Commission described in some detail what the BOC must do to satisfy the statutory requirement

that it provide unbundled local switehiDa ("ULSj • a precondition for long-distance entry.

Nothing in the subsequent decision of the Eighth Circuit raiseclany questions about these now­

settled rules, and we are aware ofno recent teehnolOlical developments that require that the rules

be revised. The BOCs are fairly on notice ofwbat they must do to satisfy this checklist

requirement, and there is no need for the Commiaion to revisit this area.

Checklist item four requires applicants to provide unbundled local switching, and

checklist item two requires nondiscriminatory access to netWork elements in accordance with the

requirements of section 2S1(c)(3). The First Report and Order defines unbundled local switching

to be a network element, a CODClusion that was not challenpd in the Eighth Circuit. 47 C.F.R.

§ 51.319(c). ConsequeDt1y, as the Commission found, "to tully implement items (ii) and (iv) of

the competitive checklist, an incumbent LEe must provide nondiscriminatory ac:ceu to

unbundled local switching." Mich. Order' 319.

To meet this requirement, a BOC must show that it can make available to a CLEC the

line port, the tnmk port, md all ofthe "features, fimctions and capabilities of the switch... which

the regulations define to include the basic switching functions as well as all other features,
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including but not limited to dial tone, telephone number, white page listing, custom calling,

customized routing, and features such as Centrex. 47 C.F,R. § SL319(c). Critically. the

regulations also require that these functions be made available to CLECs at parity, defined to

require that a transfer ofa customer through service by unbundled local switching should take no

longer "than the interval within which the incumbent LEC currently transfers end users between

interexchange camers." liL at S1.319(c)(1Xii).

More particularly, a BOC at a minimum must have in place ass sufficient to allow

nondiscriminatory access to functions eaabq a CLEC to preorder, order and provision the

various functiODllities that make up m..s. Moreover, the BOC must be able to bill the CLEC

accurately for the various switching components, and to provide to the CLEC the necessary

infonnation to bill its retail customers, and to use m..s to provide exchange access service.

Finally, in this reprd, the BOC must provide the nEC with the necessary ass to repair and

maintain the switcbillg functions it leases.

Additionally, there are a host of issues that have arisen in the places Mel has ordered

ULS that need to be resolved before this checklist item is fully implemented. Chiefamong them

is price: NRCs UIOCiated with orderina switching typically are so high as to make this element

for all practical purposes unavailable. The BOCs must also resolve on reasonable and

nondiscrimiDatory lamS other fuDdamental questions such IS where to locate the point of

interconnection between the local and long-distance network wben the local netWork uses ULS,

how termination oflong-elistaDce traffic is measured in such a network, and how signals can be

routed to the CLEes' own OSIDA platforms.
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b) FCC's Authority to Require ILEC InteregtmoetjQD wjth CLEC OSIDA PlitfoIms

The Commission has ample authority to require BOCs to make the software changes necessary tl

allow them to use their Feature Group D (UFGD") trUnks to enable CLECs to interconnect then

OSIDA platforms with the BOCs' switches. The Act requires BOCs to provide interconnection

on terms that are 'just, reasonable, and ncmdiscriminato." Section 251(c)(2). In its First

Report and Order, the Commission specified "that the obligations imposed by sections 251(c)(:21

and 251(c)(3) include modifications to iDcumbent LEC facilities to the extent necessary to

accommodate intereoDnection or access to netWork elements." , 198. That understanding ofth~

Act was expressly "endorsed" by the Eighth Circuit, Iowa Utilities BomI v. FCC, 120 F.3d at

813 n.33. The Eighth Circuit dmv a sl1Ilp distinction between this statutory obligation to

modify the existing DetWork. aDd what it detenDiDed to be an unlawful rule requiring BOCs to

provid.e intereemneetion "at levels ofquality that are superior to those levels at which the

incumbent LECs provide these services to themselves." liL at 812. The coun interpreted the

statutory phrase "at least equal in quality" to mean only that the quality be equal, so that CLEC!

may not order n..ECs to build "a yet unbuilt superior" network. lsi. at 813.

A rule requiring BOCs to make software clumps so that they can interconnect with

OSIDA platfonDS that use PGD sipling is squarely within the rule stated in parqnph 198 of

the First Report and Order and endorsed by the Eighth Circuit. Nothing in the Eighth Circuit's

ruling strikin& clown the FCC's "superior quality" rules is to the contrary. CLECs do not want

PGD sil",1ing u opposed to MOSS signaling because they WlDt some superior service the

BOCs are not providing to themselves. The question here has nothing to do with quality at all

it is simply a matter of two incompatible systems that need to be able to "speak" to acb other
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the interconnection required by the Act is to take place. The need for such a rule is plaIn: unless

the BOCs are required to take the necessary steps to condition their networks. there will be

insurmountable obstacles to iDlerCOnnection, and one ofthe central requirements of the Act will

be frustrated. As·the Commission ruled. in findings that have not been challenged. the

"incumbent LEC networks were not desiped to accommodate third-party interconnection or US4

of netWork elements at all or even most points within the netWork. If incumbent LEes were not

required, at least to some extent, to adapt their facilities to imerconnection or use by other

cmiers, the purposes ofsections 251(c)(2) and 251(c)(3) would often be frustrated." First

Report and Order, , 202.

Not only does the Commiss\OD have the authority to require BOCs to modify their

netWorks so that CLECs can mike ute oftheir OSJDA dmbues, it should exercise that

authority. Vinually all CLECs UIe FOD, while the BOCs ute MOSS. It is technically feasible

for either the BOCs or the CLECs to deploy a system to translate betWeen MOSS and FOD. n

only question is how this translation can be most efficiently accomplished. Obviously it is moJ'1

reasonable and efficient to have the translation done once by the BOC, so that all CLECs can

receive FGD sipaliDa, than to have each CLEC separately purchase and install translation

equipment. In fIct, the only reason the BOCs object to making this modification is that they

would rather have each CLEe go to the expense ofpurchasing, installing, and operating its OWl

translation equipment. The resuh of such inefficient interconnection could well be that nECs

will as a practical matter be unable to use their own OSIDA platforms. The Act, and the

Commission's regulations, give the Commission ample authority to insist that inten:oDnection
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facilitat~ Et a reasonable and efficient manner, with costs bome in a competitively neutral

fashion.

c) FCC's AuthmitY to Mike Fjpdina Related to Technical F;asibiIiJY.

In reviewing an application under section 271, the Commission is obliged to consider

whether the BOC has met its obligation to provide interccmnection and access to network

elements "at any techDically feasible point." In an aberrant decision, the North Carolina state

commission bas held that it is not teelmically feasible for a BOC to unbundle customized routing.

a critical C01DpODCDt ofunbundled local switchiDa. BOCs apparently have suuested that the

FCC must accept without inclepenclmt review this finding in passing on a subsequent section 271

application. This is not so.

The PCC indiIputibly hlllIItbority to implemeat the Act's provisions involving

"technical feasibility." The BOCs chaIleDPd the substance ofthese Commission rules, and the

Eighth Circuit upheld the Commission's definition. 120 F.3d at 810. At the same time, no pany

before that court cballenged the Commission's definition of customized routing as a "feature[],

function[], and capabilit[y]" ofa swite~ 47 U.S.C. § 153(29), and therefore a "network element"

that must be UDbundled.

The BOCs nevertheless argue that the PCC ceded its authority on this point to the states,

such that it DOW is boUDd by whatever judgment the states make on this question. This is simply

not the cue. lDsteId, in its definition of"technically feasible" enforced by the Eighth Circuit,

the PCC gave substIDce to this requirement by determining, for example, that "feaible" means

"capable ofbeiDllCC01DPlisbed," and not merely "cum:ntly possible,"' 202, aDd that factors

such as economic concerns and space limitations should not be considered in evaluating
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technical feasibility. l4. The Commission then WeDt on to identify many panicular points of

interconnection that it found to be technically feasible, and, as to others, detennined that

"incumbent LECs must prove to the appropriate state commissions that a particular

interconnection or access point is not technically feasible." ~ 198.

By setting stmdards and then directing state commissions to resolve disputes that arise in

negotiating interconnection agreements by imposing on the BOCs the burden ofproving that

those standards have been met, the FCC says nothing at all about its own authority to reviev.'

state judgments in the context ofsection 271 applieatiODS. In this context, a comparison to the

FCC's authority independ.ently to ....BOC prices in section 271 proceedings that was the

subject ofthe Eighth CircUit's mandamus order is iDltructive. In that order the court fOWld

determiDative the fIct that "the FCC bas DO valid priciDa authority over these areas ofnew

localized competition," IDd tbat the FCC could DOt "pmticipate" in determining prices. Slip Op.

4. The court found that the FCC's aaertion ofjurildietion to determine BOC compliance with

the checklist's pricing requirements was a back-door method "which will coerce state

commissions to adopt its vacated pricing nUes," and as such an elicit attempt by the FCC to

''reauert its authority to establiah prices." kL.. at S.

In contrast, in reviewing in the context ofa section 271 application a state determination

that a particular point of iDterccmnection is technically infeasible, the Commission hqUCDtly

would be doing DO more than uauring that its own rules have been complied with. Thus in

North Carolina, the state commiaion ruled that customized routing is technically iDfeuible on

the theory that customizecl routing mipt lead to exhaustion ofline class codes, which are

necessary for one kind ofcustomized routing. MCI v. BelJSouth. Complaint filed May 28, 1997.
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No. 5:97-CV-425-BR-2(E.D. N.C.). As MCI is cum:ntly arguing in a complaint in federal

district court, this niling is predicated on a definition of"technical feasibility" that is directly

contrary to the FCC's definition, pursuant to which capacity concerns are Im1 an appropriate

ground for finding something technically infeasible. There is no merit lothe suggestion that in a

section 271 proceeding the Commission lacks the authority to review a state commission

judgment to ensure the state's fidelity to the FCC's own, lawful. regulation.

Section 271 "does not require the FCC to give the state commissions' views any

particular weight. Unless the Commission concludes to its own satisfaction that the applying

BOC has satisfied ... the statutory requirements, it 'sba11 not approve the authorization. n. SlK:

v. FCC. _ F.3d _ (D.C.Cir. 1998). slip op. at 12-13. Ifthe FCC concludes that a state

commiuion bas misapplied the law or its rules, or that eveDtI subsequent to the state commission

ruling compel a di1fereDt conclusion tbm that reached by the state,3 nothing in section 271, the

FCC's rules, or any decision of the Eighth Circuit can fairJy be read to strip the FCC of its

authority to make an independent judgment as to whether the BOC has satisfied its obligations

under the checklist with respect to customized routing or technical feasibility. In reaching that

judgment, the Commission should of course give whatever weipt is appropriate to relevant state

commission fiDdinp, considering, inter alia, the state of the administrative record, the extent to

which the state ap1aiDed its decision and addressed the contentions of the~es. and

3In this reprd, in IddnaiDg the issue ofthe technical feasibility of customized routing in
a section 271 coatext, it would be relevant for the Commission to consider that aside from North
C.-otiDa, fNfftY state commjaion ofwbich we are aware bas found customized routiDa to be
teclmica1ly feasible. In plrticu1lr, tboup the Kentucky Commission initially IUled that
customized routing was not tedmically feasible, in its tbst order on reconsideration it reversed
itselfand required BellSouth to prove that customized routing is DOt technically feasible, and in
its subsequent second arbitration order the Commission ordered BellSouth to provide customized
routing to MCI.
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subsequent developments. As to the technical feasibility ofcustomized routing, where BOes are

offering or have agreed to offer customized routing in many states, the Commission should feel

no compulsion to defer to North Carolina's singular judgment that it is nevertheless not

technically feasible.·

FCC'sA,dltrity to ••,ire lOCI. Pnyidc ITC Listipp.

[This issue, as well as other questions on directory assistance, will be fully addressed in a

separate submission that will follow shortly.]

FCC" A,tMrI(y to I_a lOCI to Pay I ........ C.....tin for ISP Trwnk.

The Commission bas the authority to require BOCs to pay reciprocal compensation for

ISP traffic. Section 2S1(b)(S) ofthe Act requires all local exchange carriers to "establish

reciprocal compensation In'IIJICIDeDts for the tnDSport and termination of telecommunications."

Section 2S2(d)(2) in tum stIteS that

For the purposes ofcompJiace by an iDcumbent local exchange camer with Section
2S1(b)(S}, a State commission sba11 not CODSider the terms and conditions for reciprocal
compensation to be just and reucmable unless-

(i) such terms and conditions provide for the mutual and reciprocal
recovery by ach carrier ofcosts usociated with the transport and
termination on ClICh carrier's network ticilities of calls that originate on
the network facilities of the other carrier ....

Althoqh the Eighth Circuit struck down the Commission's pricing rules on reciprocal

compeasation, it did not strike down any aspect ofthe Act. The Act explicitly requires that

reciprocal compensation be paid for "'transport and termination of telecommunications," and the

Commission is the apncy cbIrpd with interpreting that statutory command. Thus, even if,

guendo, the Commission may not set actual prices or pricing methodologies for reciprocal

compensation, it indisputably has the authority to interpret what type of traffic is subject to the
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Act's reciprocal compensation requirements. Nothing in the Eighth Circuit's decision prevents

the Commission from interpreting whether ISP traffic is "elecommunications" within the

meaning of sections 251(b)(S) and 2S2(d)(2) and the suucture of the Act.

Additionally; the regime proposed by the BOCs, whereby they treat ISP calls over their

netWork as local. but would treat the same calls oripZlaring on CLECs' networks as interstate, is

discriminatory, and the Commission has jurisdiction to determine whether a BOC is

discriminating in its obligation to provide interconnection under section 251 (c)(2). The

Commission bas already determined that ISP calls should be exempt from the access charge

regime and treated as local end user calls. So long as the Commission maintains the existing

pricing structure for ISPs as end users, there is no legal basis for treating ISP traffic differently

than the traffic ofany other similarly-situated end_users for the purposes of reciprocal

compensation.

A.,....tc Uw 0(*1M' FMc....Preecp

Bona fide request (BFR) processes are not on their face illegal. BFR processes should be

limited, however, only to 1eIitimate cases where they are necessary to fulfill extraordinary

requests from competing cmiers. In such iDstInces, the use of a BFR process can advance the

pro-competitive pals ofthe Act by enabling greater flexibility between ILECs and CLECs

regarding intercoDnection IDd lCCeIS to unbundled network elements. In order for the BPR

process to be apptopriate. it must be reasonable and nondiscriminatory, so that non-routine

CLEC requests are treIIed IS efficiently IS requests from the BOCs' own bUsiness units. It is

critically importmt that BFRs should DOt be required for what should be ordinary business-to­

business interactions. In such cases, requiring CLECs to comply with costly and time-
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consumi!18-BFR processes is discriminatory and is an unreasonable term and condition of

interconnection in violation of the Act.

Dc Cw_le,.', M.orttt......100 te Prpyjclc BId,.." nd DivcrK

911 Tnpks•.

Pursuant to sections 251(c)(2) aDd 271(c)(2)(B)(vii), a BOC bu the duty to provide

interconnection on rates, terms, and conditions that are just, reasonable, and nondiscriminatory

and in particular to provide noncliscriminato ICCeIS to 911 and E911 services. Thus, a BOC

must provide 911 trunks in a mlQJller that allows CLECs to 0& 911 services that are equal in

quality to the 911 services that the BOC offers to its own CUItOmers. Diverse and redundant 911

tnmks are needed to ensure that CLECs can provide equal-iD-quality services. Because 911

outages are more competitively damasma to CLECs thin to the BOC, _ Mich. Order' 274, it

is appIopriate to require diversity and reduMacy even if tile BOC bu chosen not to build

similar diversity and redlmdmcy into its own nerwork.

Further authority for requiring a BOC to provide diverse and redundant 911 t:ruDks can be

found in the Commission's statutory mandate to promote the safety of life and property. Sa 47

U.S.C. § lSI. EDsurina effective 911 service is an important part of the Commission's

implementation ofthat mandate. S. Mich. Order' 257.

The Commission his ample authority to implement most ofthe critical provisions ofthe

1996 Act. For the Act to lCbieve its purpose and bring competition to monopoly local telephone

markets, the Commission must make full use of that authority.

April 28, 1998
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(Pursuant to O.C.G.A. 9-11-28, the

reporter made disclosure.)

MR. ALEXANDER: I'm Tom Alexander, 'with

BellSouth, and we've given attorney appearances

previously to the court reporter, but I just

thought I would start it. MCI requested that

BellSouth make available witnesses from Albion.

Mr. Stacy, a BellSouth witness, has attached the

Albion report as a part of his testimony in

Kentucky Case 96-608.

And BellSouth is voluntarily producing

and Albion has voluntarily agreed to have

witnesses here for the parties to depose in the

Kentucky Case 96-608. Initially, MCI requested a

representative of Albion.

SUbsequent to that, they requested a

specific individual in addition to the

representative. So there are in fact -- and that

person was Mr. Runnels. We have Mr. Runnels here,

again, appearing voluntarily by agreement. Excuse
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1 me, there is no formal notice or subpoena issued.

5

2 And we also have Mr. Berman here from Albion

3 testifying.

4 BellSouth, as yesterday with the

5 MIAIRIC Research witness that MCI requested a

6 representative from, will be defending the

7 information attached to Mr. Stacy's testimony in

8 the case as it relates to Albion.

9 And that's the only purpose that

10 BellSouth has voluntarily agreed to produce these

11 individuals is to talk about the report in the

12 Kentucky Case 96-608 that Albion had done for

13 BellSouth in this, styled Ordering/Pre-ordering

14 Integration Interface Software. And Albion --

15 their letterhead is on that. And it's their work

16 product.

17 Albion also has an attorney here. I'll

18 let you give your name.

19 MR. D'CRUZ: Jason D'Cruz from Hunter,

20 MacLean, Exley & Dunn here in town.

21 MR. ALEXANDER: And with that, is there

22 anything else we need to get started? 1 guess

23 we'll allow MCI -- need to swear the witnesses in

24 first today. Let's do that, and then we'll turn

25 it over to MCI to start.
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3

panel?

MR. D'CRUZ: Are we going to do a

MR. ALEXANDER: Oh, we need to clarify

6

4 that. We have them sitting here together as a

5 panel. If you want them as a panel, that's fine.

6 If you don't, we can do them individually. We

7 would offer up Mr. Berman as the project manager

8 first, and then Mr. Runnels, in that order, if you

9 want them individually.

10 But just thought it might expedite them

11 to offer them as a panel. But it will be your

12 choice. The only caveat I would put in is if you

13 do them individually and a question comes up that

14 you should have asked the one first, there's not a

15 second deposition.

16 There's one deposition each, which I

17 think everybody agrees is fair, particularly if

18 we're offering them as a panel. With that

19 understanding, we will leave it up to the

20 intervenors' counsel to choose a panel or

21 individually.

22

23

MR. O'ROARK: Panel is okay with me.

MR. HOPKINS: Panel is fine with me,

24 provided that if we choose, we can direct a

25 question to a particular panel member.
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MR. ALEXANDER: That's okay. However,

if another one of these gentlemen thinks they are

7

3 more appropriate to answer it, I think they should

4 be allowed to respond after the one you've

5 directed it to has given their answer. With that

6 understanding, it's not a problem.

7 All right. I guess you guys are as a

8 panel. And we'll let the court reporter swear you

9 in.

10 GREG BERMAN and JACX RUNNELS,

11 having been first duly sworn, were examined and

12 deposed as follows:

13 EXAMINATION

14 BY MR. O'ROARX:

15 Q. Mr. Berman, Mr. Runnels, my name is De

16 O'Roark. And I represent MCI. Let's start I

17 didn't get to meet you before the deposition. Can

18 you tell me who is who? Who is Mr. Berman, and

19 who is Mr. Runnels?

20 BY MR. BERMAN:

21 A. This is Mr. Runnels. My name is Greg

22 Berman.

23 Q. Have either of you been deposed

24 before?

25 A. No.
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1 BY MR. RUNNELS:

8

2

3

A.

Q.

No.

Has anybody explained to you what a

4 deposition is about and how it works?

5 BY MR. BERMAN:

6 A. Yes.

7 BY MR. RUNNELS:

8 A. Yes.

9 Q. Let me give you just a couple of ground

10 rules. As you can tell, I'm going to be asking

11 you a series of questions. We have a reporter who

12 is going to be taking down my questions and your

13 responses. If I ask you or if any other attorney

14 asks you a question and it's not clear to you,

15 feel free to say that and ask us to rephrase so

16 that we can be as clear as we possibly can .

17 . Now I understand that you are both, as

18 Albion representatives, being represented by

19 counsel today; is that right?

20 BY MR. BERMAN:

21

22

23

24

A.

Q.

A.

Q.

That's correct.

And your counsel is Mr. D'Cruz?

That's correct.

Mr. Berman, let me direct a few

25 questions to you on general background. Can you
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1 give us a thumbnail sketch of your educational

9

-' 2 background after high school?

3

4

5

A.

o.
A.

My educational background?

Yes, sir.

My undergraduate degree is from Auburn

6 University in 1988, in operations research. I've

7 got a Master's degree from the University of Texas

8 in Dallas, 1991.

9 Q. What did you get your Master's in?

10 A. Information systems.

11 Q. Which is basically computers?

12 A. That's correct.

13 Q. After '91, can you give me a thumbnail

14 sketch of your employment background?

15 A. I worked for Texas Instruments in

16 Dallas for six years. After Texas Instruments, I

17 worked for -- started working for a consulting

18 company in Dallas called Montare International,

19 M-o-n-t-a-r-e.

20

21

Q.

A.

That was in roughly 1997?

No. That was in -- actually, let me

22 back into this. Prior to working for Albion for

23 two years, I worked for Brannon' TUlly here in

24 Atlanta for two years. Started with Albion in

25 1996, June 1.
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