
(1980).

II!, )urd.n of Proot.

6. The overall impact of ~. propo.ed
requlatory chan'le, on the continued
availability ot exiatinq aervices;

P. 12

- 8 -
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While D-'A ',a co...nt i. true- a. tar a. it 90e., it

4. The &vailab11ity of like or a\1!:)s'tituta
.ervice. or other activiti•• in the rel.van~

qeoqraphi~ area;

S. The eftect, if any, on protected
••rvices;

7. Whether the consumers ot the service
woulcS receive an identifiable benefit fro.
the proviaion of the sarvica or othar
activity an & competitive ba,i.; and,

8. '!'he deqrse ot 'requlation ·'ns'ce.aary to
prevent abu.e. or cSiscrimination in the
proviaion ot the ,arvica 01" other activity
and any other relevant tactor. which are in
the public interest.

atopa ahort at actnowiedq1n9, aa it muat, that Vbll. the burd.n

of qo1ft; forward shifta, the burdln of proof dOl. no~. I~ alvay.

reaains on the party Vbo.e ~uty it ia to ••tabll.n a particular

fact••1;10;1' y, "nnlylyaDio Elletric Co., S4 'a. FOC 521, 530

Pursuant to 66 Pa.c.S. 53005(a)(2), IA-PA, a8 the

petitional" ••akin; a competitive declaration tor allot its

busine.. telecommunication. .ervice., has tha burden of provinq

the competi~ivene•• of the.e .ervic... aA-PA arqu•• in it. reply

brief that althou9h IA-PA bear. the burden of proof of

competitivene•• , once the party with the burden ot proof' has

introduced avidence Which would .upport a tindinq in it. favor,

the burdan ot l0ing torward .vin9. to ita opponent., citinq .fA.L.
~hPub. Ulil. ,gac y, Citizen. Util. Wa;.: CO!, 169 P.U.R. 4 552

(1996).
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(1983).

evid.nce.

P. 13

- 9 -

When a prima faci. cas. has been

1 908 204 1749

suppor~ at its cla1ms.

In f.c~, ~o shitt the burden of qoinq !or"iard, the

The Supreme Court has alao d.termined that the party

party with the burden of proof must Fre.ant a prima tacie case in

with ;he burden of proof must do .ore than just establish a prima

facie ca.e. Th. party with the burden ot proof must me.t that

burden wi.th .videnee Which prove. its cause of action of such

Burlelon y. pa. p.o. C., 501 fa. 4J3, 437, 4451 A.2d 1234, 1236

ThUS, BA-PA'" be.rs the burden of e.tabll.hinq factI

n.c••••ry to support the required fin4inqa by' sub.tantial

weiqht as to preclude all reasonable interenc•• to the contrary.

In the ea•• of a claim of av.rbillinq by a utility customer, the

Supreme Court stated:

Wherea. a litiqant e.tablishes a prima taei_
ea.e by producinq .nouqhevidanee to .upport
a caus. Of actian, the burden of proof i••et
When the eluent. of th.t cau.. of action are
provan vi~ subatantial .vidence which
enable. the party ••••rt1nq the cau.. of
action to prevail, precludinq all raa.onable
!nfU'anee. to the contrary. [Citations
om!tted. ]

.stablished, the burden Of qoinq forward shifts. A prima facie

case, however, is insufficient to win if the opponent produces

evidence· 'whieh ia coequal to that produced by the party with t.he

burd.n of proof. Slp10;1., 54 Pa. PUC at 530.
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IV. BA-PA'. ea.eL

SA-PI. ' • arvument i. .upport of it. petition is set

forth succinctly .t pages 1 through 4 of it. main ~ri.f:

Chapter 30 of the Pu!)lic Utility Cod.
permitl competitive cl•••itioation "ot a
t.l.cosmunication. ,.rvic. or busin•••
activity" where there i. ,ufticien~ evid.nce
ot: th. .a.e ot market entry, 'the pre.ence
and viability of competitor. (inclucUnq
market .bare.) , the al:Jility of tho••
competitor. to efter the .ervic. or activity
at competitive price., term. and conditiona,
and the availability ot like or .ub.titute
.ervice. or activities ar."· available
throuqhout the relevant geoqr.ph1c area. The
~.ine.. telecommunication. market 1n
Penn.ylvania today meet, all the.e criteria 
in fact, the qrovth of competition in this
market i. explo.ive and continue. to
acc.lerate. - Bell Atlantic - Penn.ylvania,
Inc.'. ("SA-PA") petition should therefore be
qranted.

Chapt.er 30 removed the leg.l barrier. to
entry into the local eXchanqe urt.t, and, by
expeditiou.ly· impluentin9 the local
coapetition provi.ion. of th. f.deral
Telec01lllunication. A.c:t., the e~i••ion ha.
r ..oved the la.~ .ignificant ,.conoaic
~arrier. to entry. AI a re,ult., the pace of
comp.tition tor all t.leco..unication•
••rvic•• -- but particularly in th.·provi.ion
of bu.in... t.leca..municat.ioftl ••rvic••h.. accelerat.d dr...t1cally 1n tara. ot
coap.titor.' geographic pr••ence and rat.. of
market .har. vrovth.

Virtually all (94') bu.in... acce••
line. in BA-PA'. ,ervice territory are .erved
by a vire centar wher. at le••t one local
ct:nlpetitor i. pre.ant. Three quarter. (7")
are .arv.d" by wire center. vber. a
f.cilitie.-ba••d coap.titor i. located. Thu.,
BA-PA'. competitor. ar. pre••nt throuflhout
the Veoqr.phie 'rea wh.re bu.ine.. cu.toa.rs
are found. Th. rapid qrowth of co~t1tion

i. al.o ret l.eted 11'1 the incr..... in the
ainut.. of use BA-PA ha. exchanqed with
CLEC., .nd the re.old 111'1", unbundled loop.,
and port'd n~r. SA-PI. b••. provided to
CLEC.. In tact, every quantit_tive _ ••ure

- 10 -
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P.02

___.=- w, ••'
[Db CI.IC ,JlO,aIftU1"]

The presenea of competitors in nearly
every vire center sarvinq ~usin.a. customers,
thair Viability as demonstrated by the robust
qrowth in their marxat sharea, their access
to un):)undlec1 ne1:vork elements, their 8bility
to purchase SA-fA services at a discount ter
resale to aqqreqa1:ed c:uatOllera, 1:he
coapetitivenes. ot their aervice packaqes,
and· cuatOllera' increasing daa.rid far "one
stop-ahappinq" and tailored diacounta, taken
t0geth.r, .ensure ~at competition vill
con.train SA-PAl ••~ility to rai•• price. tor
busine.. telecommunication. .ervic. abOve
market levels

or competitive .~jv.ity pres.nted in this
ca.. shovs dr.m.t.i.c, double-d.1g-.1.t grovth
since this Petition was tiled la~. in 1997.
SA-PAls competitors are thrivinq by pursuinq
a strateqy of ottering comprehensive packaqe.
of telecommunications service. to ~usiness

customers. This permi1:S tho to maxe the
most ot tvo advantaqes they have over 8A-PA.
First, they can ofter pricinq plans that are
tailored to customers' n.eds--discounts based
on aqqreqate revenue or "tree" local callinq,
for example. Second, they can enhance their
otferinqs by includinq service. BA-PA is not
permitt.ed te otfer, such as interLAl'A and
vireless services.

1 908 204 1749

D••pite the for.90in9 evidence of
competition, the existence (if no~ the
sufficiency) of vhich i. largely undi.puted,
SA-PAts competitors alleqe that a variety ot
conditions constitute insurmountable
"barriers to entry" which prevent CI.!Cs from

- 11 -

Larqe, mecUum,' and even 1nDaller-sized
busine.s customers (those vho spend $10,000
annually on local exehanqe, intra.LATA toll,

·and special services, have access to
competitive "one- s top-shoppinq" alternatives
throughout SA-PAls service territory, and
have tor many years. But the competitive
activity is not limited to these .customers.
competitors are providinq competitive
telecommunications packaqes to smaller
businesses as well. [IIGIB CLlC ,aOPaIZ!ARY]
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[END CLZC paO'R1E~AAYl in just
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In addition to demonstratinq that the
provision of business talecommunications
service qualities for .'. competitive
classification, !A-PA has shown that its

/ provision of ~usinass services complies with
the competitive safequards and other
requirements ot Chapter 30. The only serious
dispute relates to the level at vhich the
imputation analysis should be performed. Both
SA-PA I & and AT'T'. economic expert- aqre.d,
however, that imputation should ~e applied at
the same market level that the competitive
analysis oe~urs--her." all business
talecommunications .ervice proVided
tilrou;hout· BA-PA'. service territory.
Impos!nq imputation at a more dis.;qre9ate or
qeoqraphically-partitioned level vill
increase ~i.tortiona inherent in Chapter 30'.
iml'utation standard, reduce 8A-PA'. a~ility
to compete on ttl. basis of price, and thus
deprive bus in... customer. of the full
benefits ot competition.

competinq effectively witn 8A-PA. However.
none of tl1e.e purported "~arrier." amount to
an~hinq mora than in~onv.niences or the
result ot what can only ~e de.cribed &s
disinqenuous requlatory posturin9. Horeover,
the competitors' pretests that the obstacles
to entry are in'1U'1Ilountable cannot be
reccnc:iled with the explosive gToW'th in ~he

market shares of COil etitors like [BIOI. C~ C
PIlOPIlIZ'l'UY]

The record conVincingly demonstrate.
that com~eti~ion in the business
telecommunications mar~et is tully entrenched
:.~ 'a:"~3i'1;;ani&, at all c~.to••r siz.s and
all qeographie areas. Crantinq lA-PAis
Pet1tioD vould further . unleash the
coapetitive·~r.s.ur.nacessary to en.ure that
the full· benefits of coapet1tion ~re

ava1lel. to all busina.s cust.,.er.. BA-PA' s
Petition should therefor. ~ ~ant.d.

(Footnot.. omitted; emphasi. in the
ori;1n&l. )

The major premi•• of SA-PA'. &rlJWlent is that certain

s~a~istics show that there is viable competition for all kinds ot
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v. Tbe Relevant Market.

,-
evidence to MOW the extent or neture of co-.patition that it

faces in p~icular qeoqr.pbie ar.... It ha. offered no evidence

te show how specific .ervices .vailable troa it. eampetitor. may

De .ubstitutad tor &A-PA'••ervice.. (Tr. 327). It has offered

business telecomaunicatiens services throuqhout all of its

service territory in Pennsylvania, and that therefore the

.tatutory criteria ar. met (i.e., becau.e there is cempetition,

there must b. competitors, there must be •••• of market entry tor

all services, the coapetitors must be a~le to offer these

services,.t competitive price., term•. an~ con~ition., etc.), As

we shall ••e, however, BA-PA's statistics tell much le.s than the

whole story about the .tat. of local telephone competition.

P.04

It has offered ne

- 13 -
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which it ..eks coa~titiv. de.lqnation.

BA-PA arfJUes that the "relevant urket" tor the purpose

of evaluatinq it. p.tition i. all bu.in••s ••rvice. throuqhout

its entire service territory. All other parti •• oppose such a

broad market detinition. A.ide troa bare clai.. that telephone

customers frequently want to bUy "bundled service,w that some of

thes. "bundles- are .ubstitutable tor other., and that there are

larqe c:u.tom.rs with locations aero•• Pennsylvania that would

like to purchase telecommunication. .ervice. for all their

location. in one p.ckaqe, !A-PA has produced no credible evidence

te .upport its propos.d .arket definition. ·BA~PA ha. produced no

evidence that anyone of it. coapetitor. (or, tor that matter,

allot th.. caabine4) can offer the entire ranqe of .ervic.. 'or

JUL-3i-98 FRI 10:12 AM



nece.sarily aqree that. each service .ust be cons1dered on ita

own, the fact that 8A-PA ha. not attup~ecl to ahow that

P.OS

While I do not

ot SA-PAIs busine.s

- 14 -
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It 18 unlikely that any provider o~ any 1ge.1

84 services should be considered separately.

no evidence ot the specific needs of d1tferent classes of

telecommunications customers.

While I am not unsympathetic to BA-PA IS desire to be

able to bid on larqe contracts with aulti-location custo.ers who

have diverse telecommunications needs, and wbile I miqht be

convinced by an appropriate showinq that &A-PA could be accorded

mere flexibility with respect to sucb contracts, IA-PA'a petition

qoe. vell beyend providinq it with fleXibility for such

cueto.ers. All of !A-PAIs opponents argue ~.t each of lA-PAls

.
Notwithatanclinq lA-PAIs 11.tin9 ot 84 service., dar89U1at1on ot

particular servic•• are competitive mak•• such a qranular review

impossible.

telecomaunications .ervice revenue. (OTS M.B. at 11). I aqre.

with the.e poinb, and alao note that local achange service is

the cornerstone service tor any provider of telecoaunlcationa

OTS &rque. that at l.ast bu.in... local eXchanqe

service ("ILES") should be considered ..parately »Beause it is a

"protected service" under 66 Pa.C.S.S3002, and because BLES is a

stand-alone .ervice that accounts for apprex!aate1y [alGI.

telecc.aunicationa .ervice will render any op~ional or toll

service. (axcep~ tor interLA.'1'A toll, Vh1= IA-'A cannot nov

render), unl_s it i. f1r.t rencluing loc::al exc:b&n9. .arvice•

.ervice••
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SLES clearly is at the heart of this cas'. For these reasons, I

conclud. that local .xchanq. service .hould b. the focus of this

discussion.

VI. Pr,s.ne, and Viability of comp.titors.

When it f il.cJ its initial t.stimony, BA-PA made no

.ffort to quantify the ,xt.nt of competition that it faces at

particular points within its s.rvic. territory. Instead it

·'reli.d on broad claims that there are num.rous companies otterin;

services to businesses, that many CL!Cs have be.n c.rtificat.d,

and more are avaitinq ce~if1cat10n, that there ia a considerable

U10unt of adverti.inq by comp.titor., that competitors' market

shares had exp.rienced rapid grpyth in the rec.nt past, and that

comp.titors vera 1n5t&111nq f1ber optic cabl.s 1n larCle

quantities, as w.ll as switch.s. (5•• qenerally, BA-PA St. 1).

While all of th.s. factors are intereatin;, and perhaps .ntitl.d

to SOli. v.iqht, th.y ar. not substitut.s for data r.gardin; the

extent to which comp.titors are actually renderin; ••rvice to

different kinds of busine.. custo••rs in ditf.r~1~ ar.a. of BA

PAts s.rvice territory.

Aatn.r ~an aaar••s1n; the statutory criterion of

"market shar.," JA-PA ha. focus.d on 'the "qrowth" of its

comp.titors' .ark.t .har... aA-PA'. -r.lianc. on· "qrovth" of

lIarlcet shar•• , a. oppos.d to actual aark.t shar." i, cOllically

trans~rent. B.caus. BA-PA'. competitor. are startinq out with

marlcet shar.. a~ or near zero, any qrovth will look huqe simply

becau.. th. 'tartinq number is ...11. Even BA-PA'. "poliCY

JUL-31-98 FRi 10: 13 AM 1 908 204 1749
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of the BLES market.

.2
nMI ••Ud!1:y of a~ 1.~ ... ot ~!lh da~. Iua. to .....n1-.1 ~au••

Oft. of ~ e~L~1 eovn~ed 1. WLnStar .~l.... It~. ~ clear 1:ha1: it
rendlr. vireline ..~ic. at all.

P. 07

- l' -

For example, 1:he dat.a provided by 8A-PA in

1 908 204 1749

Hovever, l"'AJUtIS data ahov.d ~t 1A-!lA itself

market ahare.

Appendix I to its main brief concerninq ~e nuaber lin•• served

by ~oapeti~ora ahows that co.petit.ors are serving approxi.ately

[lzaIJI ~.O'IIftUy]_[UD ,aO.IIftUYJ 11n••• 2 Hovevar, SA

PA i t.elf .erved [I.nr nO'IIftDY]

CD!) nO'RIftUy] .s ot the beqinninq of ~i'S y••r. (OCA st. l~ 0
-'

witn•••• aqreed that • hi9h rate of qrowth ~an aimply reflect the

fact th.~ ~e atarting market ahare was a.all. (Tr. 375).

BA-PA also conveniently neqlee~s to state ita own

at 21-22). Thus, BA-PA I
• competiters, da.pite their siqnificant

growth over tha pa.t two years or 80, control about four percent

of the busine.s line., •• compared to SA-PA'a ~6 percent. Not

one ot SA-PA's competitors .erve. mora than a de .iniai. amount

at 2J).

Similarly, the traffic exchange data that BA-PA cite.

as alleqedly 4uonstratinq a high lavel ot ca1IPeti~ion in the

market look. apre••iva only if not cOllpare4 to BA-PA'. own

trattic. BA-PA claims that it exch&nCJed aor. than 1.3 billion

minute. ot billed traffic with CLECa durin, 1997. (SA-'. St. 1.0

carried approxisately I' billion dial equipaent ainuta. of local

traftic. Thu., ewn without the cp:ovt.h in BA-'A'. own traffic

that undoubtedly occurred in 1"7 over the previous ~.ar, the 1. J

billion ~nute. tha~ BA-PA clata. ~o have exchanged with CLECs is
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Th. .... witn... who sponsored the 41 percent revenue

you think about it tor a second or so. Wirele•• service i. not

at issue here. InterLATA toll is not at i.sue her.. IntratATA

revenues from BLES, Which, as the O'tS argu•• , is .t the heart ot

this case.

P.08

(ATU' St:t.

In general, I

- 1'7 -
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less than 1 1/2 percent of its own local traffic.

1.0 at 27-28).

that a tew survey participants answered. "no."

service. provided by !A-PA competitors." (Emph••is supplied).

(BA-PA St. :3.0 at 18). This i. an i.pre._ive statistic, until
-'

Another statistic that BA-PA ottered in support of its

petition i. • claim that "48 percent ot the me.surable

expen~itures mad. by Pennsylvania businesses en intrastate

(interLATA. intr,LATA and local) wire line .n~ wireless busine••

telecommunications services in !A-PA's .ervin9 area are tor

toll has been subject to competition tor 10n9.r than local

service, and was .Ubject to presubscription almo.t one year ago.

This number s.y. absolut.ly nothinq about IA-PA' s share of the

fiqure alao spon.ore~ soa. tvo studies that purport to support

SA-PAIs cl.i... I vill not dvell in depth on th.... In my view

they are no acr. credible •• indicia ot actual competition

throughout SA-Pl.'••ervice te.nitory than. are lA-Pl.'••arket

share "qrovth" .tati.tic.. For example r "in the ••cone! stuCSy, the

participants vere .sked it they thouqht that SA-PA should be

alloved to otter di.counted pr1cin9 pacta,... It i. no surpri.e,

and or little evidentiary value to this proc.edinqr ~.t alaost

91 percent an.vered "yes" to that qu••tion; the only surpri.. is
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aqree with the comments of partie••uch as OSHA (M.B. at 13-15)

and MCI (K.B. at 11-13) reqardinq the invalidity ot these

studies.

One other comment needs to be made here. As di.c~5.ea

in the hi.tory ot this cas., BA-PA .ouqht an~ received 60 to 70

subpoenas to o~tain froll non-party CL!C. intormation reqardinq

their operations in Pennsylvania. Despite thi. discovery, BA-PA

has offered no lIore quantitative evidence reqarcHnq its

cC1Dpe~ltors than it haa cited in ita main""briet. BA-PA implies,

at paqe 13 of ita main ~rief, that it va. lee. than successful in

pursuinq such intonlation. To my knowledqe, only one company,

P.09

- 11 •
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NEXTLI~, o~jected to the subpoenas.

furnished at least some inforaation, a. evidenced by SA-PA'. main

~riet. The lack ot information ottered by BA-PA on this critical

issue, rather than eVidencin; lack of cooperation, evidence. lack

~t competition. Moreover, if IA-PA did not bave enou;h ~iae to

pursue sanctions aqainst non-re.pondin; co~anies, or to anaIy:e

the information received, it bas only itaelf to bl..e, because it

has insisted on an accelerated .chedule to thi. ca.e While

waiting until atter it tiled its direct te.tiaony to even seek

the .ubpoenas that it u.ed to obtain coapet~tor intoraation.

The evidenc••~itted by aA-PA initially on this i ••ue

is woefully inadequate to e.ta~11.h that ther. is c~petition tor

1~. bu.ines. .enic.. throuC;bout i u .ervica territory. In i :.

direct teatiaany, the 0'1'5 attespted to quantity ~. lev.1 of

c01lpetition in .ach ot SA-Pl.'. vir. cemer_. Atter OTS tiled its

direct te.timony, BA-PA filed a .tudy of it. own that attempted
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custom.r from BA-PA:

A. Method. ot Competitipn,

1. The competitor can simply purcha.e BA
PA' • service at the .andated discount tor
resalei

P.10

- 19 -
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I conclude that I wust accept a. valid the

/'

aefore discuss in; in detail the existence of

com~.ti~ion throuqhout SA-PA' •••rvic. territory, it i. necessary

to explore the kinds ot eompetitors that BA-PA can tace in any

given aarket.

Ther. are tour basic ways that ."competitor can ~akea

to discredit the OTS stUdy. Thes. tvo s~udies, vhich have more

to .ay about the level of comp.ti~ion throuqhou~ BA-PA'S .ervic.

territory, will be discussec below.

ccmai••ion'. rulinq. on tho.e rate. for th. purpo•• ot this

proc••dinq, becau.e ~ar. was not SUfficient ti.e in ~e course

rea.onule.

2. The competitor can 1•••• tra. BA-PA the
custo.er'. loop and switch (the ~undl.d

eluent platton , or the "OK!-P");

J. The competitor can 1•••• trom BA-PA the
unbundl.d .le.ent ("UNE") loop;

4. Th. CClllpetitor can provide ••rvice over
it. own taciliti.s, or by the u•• of .pecial
acce•• , ther.by precludinq the need tor
.ither &A-PA'. loop or it••witch;

Each of th... lIl.thod. of coap.tition has certain

ramifications 1II11ch require additional expl.nation. One

ramification that I will not explore 1. ~. complaint of several

parti.. that IA-PA'. .:e.a1. and WE rat.. are too hiCJh. While

this ••y be the ca.e, the commis.ion ha. found tho.e rat•• to be
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rates.

L Resale.

P. 11

(TCG St.

Under tho••

It thus has the broadest

- 20 -

On the other hand, it. carri•• certain

A "competitor" i. unable to differentiate its

1 908 204 1749

re.eller had lett to cover its own co.ts •. on the other hand, the

Re••le, becau.e it require. no facilitie., alaCl

di.advantage••

ot this case to explore in det.ail the reasonablene.. Clf tho.e

-
could not be certain tr01l day to day ot ita actual coats of

prClvidin9 that .ervice to end u.ers, .inee the underlyinq

informational notice to the cc.mi.sion.

offerinq frClD IA-PA'. on quality, i. unable to introduce

innovative .ervices, and cannot ••••rt. pri~. pres.ure Cln SA-PA,

circwut.anc.a a cOIlpetitor .e&kine; to re.ell BA-PA '. .ervice

1.0 at 7). In fact, for all customers in the aqqreqate, BA-PA

mak.s more on re.old .ervic. than a r •••ller makes. (Tr. 352).

KClreover, if this petition is ;ranted, BA-PA would es.entially be

free tCl chanqe ita retail price. at vill, with only minimal

discounted costa that it paid to !A-PA would fluctuate as BA-PA

chanqed ita retail rat... (AT'T st. 1.0 at 23). This faet leads

to .o.e intere.tin; re.ults.

on 1:11. Ofte .hand, BA-PA could· fore. a r •••ller out. of

tN.in••••t..ply by lOWering it. retail rate; wile the Dount

that the r ••eller would have to pay BA-~A tor the s.rvice vould

declin., the r.seller would also have to lover it. rate to r ..ain

ccmp.t.itiv. vith BA-PA. Thil would reduce 1:h. ..oun1: t.bat the

since BA-PA c!Clainates the reseller '. eos~ structure.

require. no capital investment.
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areas, and res.llers may not present viable comp.tition for BA-PA

reseller. is unlikely to restrain rates at lea.t in the rural

multi-line ~usin.sl .ervice in Denlity Cell 4 do•• not cover the

P.12

ThUI, according to Kr •

- 21 -

('rr. 1085).

(Tr. 421-422). Oensi~y Cell 4 covers the

SA-,A's rate for dial tone line .ervice for

1 908 204 1749

In r ••pon•• to an inquiry that. I ucle ('rr. 1153-

Clearly, it SA-PAIs petition i. granted, the pre.ence of

1131-1133).

('fr. 1280-1281).

489) •

1154), aftar 'the bearin9s were held, BA-PA aated that., as •

condition for relief in this proceeding, it would be v111inq to

in the long run.

During the hearing., a IA-PA witn••• , Barry Shooshan,

opined that it would be impo••ible for SA-PA to rai•• rural rates

while lowering urban rate. because CLECs vould be able to

Shooshan, a CLlC eould undercut a SA-'A price incr•••• to ssall

busine•• cuBto.era in Density c.ll 4 by aqqr.qating the traffic

ot thOI. culto.ers for purposes ot obtaining for· res.le at a

whole.al. 4iscount a aA-PA c~.to.er specific contract otflred to

a large customer with locations in different 4~ity cella. (Tr.

least dense geoqraphic areas in SA-PA'I service territory. (Ir.

aqqreqate traffic tor purpose. of resellinq • SA-PA individual

COlt of the .ervice.
-'

cas. basis contract.

area where there are no facilities based carriers and where rate.

are b.lov costs, BA-PA can raise its rates to the l.vel of its

co.ts, before ~o•• rates will attract faciliti.s ba.ed carriers,

and the pre.ence of rese11er. vill not stop that from happening.

presence of a reseller doe. little to prevent SA-PA from raising

it. rates, at least ~ose that are below cost. In a geographic
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avoided costs qenerally, and to use these avoided costa to

develop a different whole.ale rate di.co~~ for these customer-
-'

J ~t.c dated .1... 9, 1991 tea- J. CDnootrwc, V.P. fa GeMI"&! CDuD••l, ..U
AU&ftt!c • "lUle,.l.MJ.., Inc., ta laft. x. 'clmJ.ul., ....J.a1.U'.~h. La., Judqe,
renn.yl.aD1& Public otJ.li~y c.a.i••1oD. 'inc. ~ re..l. p~1.J.OD' af the
Act .,,1,. t. .11 loc.l aebanqe cud•• , IA-pa ..14 U'peft tha~ oUt.r
cu:1erl would abo IN I'equJ.l'ed ta Ul••~1.e ~ l'edafted (capl•• ) of
c .. It_I" c:ontncu aM ~hat IA-.a waulcl u .... ~ UU1t,. ~a " ..11 th...
contracta ta a1ll11&1'ly 11tu.'" C\lIC~I. A~Ii~ baa &1n.dy e:-£.t," co ••k•
• uch con'rae:tl a••ilabl. ta IA-.k. Zd.

tile, un~er proprietary protection, redacted copies of cuatomer

specific eontracts .0 that they are available to prospective

r ••ellers who may want to re.ell the eontraets to "si1lilarly

situated customers with the s••e eo.t and other eharacteristies."

BA-PA a180 re.erve. the riqht to demonstrate, under the standard

set forth in Section 252 ot the Telecommunications Act, that i~a

avoided eosts for these incHvidual contracts differ from its

P. ]3
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Because SA-PA's ofter c..e after the
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specific contraets. J

hearings were held, there i. no reeord coneerning the qualifiers

in the offer (i.e., "aimilarly situated,· "with the .... cost and

other characteristics," and different avoided costs). While I do

not conclude that these are unreasona!)le eonditiona, there ia

a1mply no evidence to show how they ai,ht operate in practice.

Thus, it i. impossi!)le to predict with cartain~ that sueh resale

opportunities would restrain price increas.. in rural areas. At

minimwa, consieSerin; that the coat of aervice in rural area.

tends to be hiqher than in ur~&n areas, it ia likely that SA-PA

would resist an attmapt to re••ll a custoau apecific contrac:~

fro., .ay, Density cell 1, in Denaity cell 4, because the coat

characteriatics are ditterent. Without a record on thia point, I
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4 ror &A eft.ad" aplaa&~£.oll of ~he _uJ.DlJ &Dd uM of VllWe, t:"- "ad.Z' i.
r.f.rZ'M ~o ds••u1ou, dede£.on. ill ~M lIPs 'bill II and IPs lb." xu
p~oceedin9' at A-31020sr0002.

.
terainolo;y throuqbout this deci.ion. ONI-P ia not.the ••ae .s

res.l. becau•• it allova the CLEC to otter aervice. that the ILIC

2. WE-'.

It is belpful to d.scribe hov WEs may be used to

bypa.s an incumbent local exchanq. carrier.'s ("ILECft
) network. 4

TWo ONEs that are ••••ntial to local service are the loop (the

line to the cuatomerls phone) and the switchin; el•••nt us.d to

P. 14

I will u.e this

..'. .
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A CLEC can 1.... • cU8taaer' • loop and
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often called the platfora, or wUN!-P.-

(OCA St. lS at 37).
/'

serve the customer.

conneC't 1t to it. own 8Witch; in this c.s., the cu.tomer ' s

traffic, includinq toll, no lon,.r qo.. throuqh the ILIC's

switch. A CLEC, besid.. 1e••in9 the loop, can al.o le.se that

portion ot an lUCia switch that i. u••d by the cuato.er. It a

CLEC 1••••• the switch, it pays the ILEC tor tbe 8Witch, as vell

as for the loop. When 1.ase<1 toqether, ~e cOilbined ONEs are

cannot recommend that the commission rely on this theory and SA·

PAIs otter to tind that there is comp.tition throuqhout BA·PA'.

service territQry.

A. a practical matter, a. a p.rcent.qe ot the entire

market, there i. a neq1iqible amount ot re.al. occurring today in

SA-PA' .. ·••rvic. t.rritory. Mor. than tlfo y.ars atter the passaq.

ot the Telecommunications Act of 1996, CLEC. are r ••ellinq

.ervice. to only approximately l' of BA·PA'. bUsiness customers .
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docket nnpblr A-310203'0002).

IA-PA ,i' i~terpre~inq the !iqhth Circuit d.ecieton as

Talecommunication. Act, it i. priced differently. (Tr. 528-530).

When the F.deral Communications Commission (FCC) tirst

issued requlation. perta1ninq to ONEs, it required ILECs to offer

P.15

For this rea.on, I

I.&ter, the Eiqhth Circuit

(Tr. 322).

- 24 -

(AI"T ST. 1 at 22). Also, unCSer the
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..
ord1ftarl1y, a CWlto••r'. loop 1. COM~c:ted to the

itself does not offar.

local transport trom SA-PA.

t.he loop and .witch as the WE-Po

Court of' Appeal. invalidated that portion ot the FCC requlations

that required ILEC' to offer the UN~-P. Ioya Utilities loard v.

Iederal communication. Com;i,sion, 120 r.Jd 753, 113 (Ith Cir.,

1997), ••••ended on Partial Grant of Rehearinq October 14, 1997.

At this time, ~hera ara no customers beinq .erved in

SA-PA's .arvice territory by t.he ONI-P method. Aa tar as BA-PA

is aware, no CLEC i' purchasinq unbundled .vitchinq or unbundled

may a••1.t the Comai••ion, the A1J, and the partie. in 'the

upc01l1inq proceeding on UNE rat.e. (if the c:u.tOll&ry naainq

convention i. followed, this will be called "Vs PbI.e IV", at

conclude that the UNE-P i. not a viable ..an. ot co.pe~inq with

B}.-PA at t.b.i. ti•• ~ Althouqh I need not further di.cus. UHl-P

b.cau.e it i. not nov beinq u.ed to render aervice, I will

ment.ion a fev point. that were di.cu••ed on the record, a. this

follow••

.witch throuqh • cU.1:ri~ticn fraae. It a e:t,IC vanta to aerve

the CU.tOllU ),y the O'NE-P, instead of allowin9 U. exi.tinq

connection to r ...in in place, BA-PA requir•• the CLEC to 1••••

from &A-PA collocation .pac.. ~A-PA will .then provide wire. trom
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the di.~ributicn trame to the collocaticn space, and additional

wires trom the collocation space to the switch. The ctEC vill

then "recom=ine" the element. it.elf in the collocation space. In

oftices Where BA-PA has space available for physical collocation,

the CLIC will actually enter the collocation caqe to make the

physical" connection. (AT&T St. 4 at 12-14; Tr. 747-749).

In offices where there is no spaee available fo~

physical collocation, CLEC personnel are not allowed to enter the

office to make the connection. To remedy'this situation, While

keepinq within the letter ot the Eiqhth circuit decision, BA-PA

bas proposed a solution apparently in.pired by Rube Goldberq.

Namely, the virtual collocation space will be occupied by a

robotic connection frame. After BA-PA ha. connected the loop and

the switch to the robotic frame, the CL!C will use a computer to

remotely operate the robot mechanism and the robot will make the

final connectlon, thereby enablinq at le••t superficial

compliance with the Eighth Circuit decision, while also ~eeping

with the rule that precludes the CLIC trom actually entering SA

PAIS oftice to work on Virtually collocated equipment. (Tr. 5J9

541, 751-753).

Durinq the hearin~8, an AT'T witne•• proposed, for ~he

first time, an alternative solution to SA-PA'., to allow the CLEC

to reccmbine the loop and .vitch vithout 90i"9 throuqh the

expense and complexity at collocation. This would involve

allovinq the CLEC to ruotely acc.s. sottware control ot tile

.-vitch, a. SA-PA i tselt does when 1t. turn. on a cu.~olller ••

service or makes chanqe. to that service. (Tr. 57~-!14). This
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.olu~ien vas ne~ .xpler.~ in ~epth b.cau.e it v.. inject.d into

the procee~in9 toe n.ar the end ot the hearings.

Before commentin; on the l8;al end technical .spects of

the ONE-P, it ia al.o useful to explore the economic aspects. The

CL!Cs claim that the UNE-P is overpric.d, and that BA-PA I s

collocation requirements make it financially impractical to

rend.r .ervic. usinq t1HE-P. (AT'T M.B. at 21-34). BA-PA

r.spond. that the UN!-P is just a way ot 1.ttinq the CUCS

purchas. service tor re.ale at a better pric.. (lA-PI. R.S. at )0

J2). The reality is n.ither, but involves the relationship

b.tw••n co.t. and retail rat•• ot the IUes, like SA-Pl.. A.

explained in more detail at peqes 18-22 and 56-57 ot my recent

decision in Generic Inv••tiq.tion ot Intra,tat. Acce" Chlrge

aetoa, I-OO'60066 (issued June 30, 1"'), While purchasers of

ONE. vill not have to pay acee•• ch&rge., that is not true of

CLEC. wh~ provide ••rvice by r ••ellin~ an ILEC'. .ervice.

Ra••ller., unlike the purcha.er. of t1Ir!., are not payinq tor

ace••• when they purcha.. local .ervice tor r ••all. BA-PA, and

other ILEC., cl.arly do not like the ide. of UKIa, ••pecially the

UNE-P, and for 9004 r.aaon. It an ILEC i. required to provide a

UN! loop or the ONE-P, 1t 10••• that cu.toa.r t • acee•• revenue•.

on the other hand, ILle. ar. not a. hc.til. to providing ••rvice

tor r •••le .t a whol••al. di.count otf th.ir r.tail r.t•• l when

providinq ••rvic. tor re.al., the ILIC cont1nu.. to =llect

ace••• ch&r9... Obviou.ly, if acce•• charq•• d.er•••• and basic

.crvice rat•• incr•••• , the retail r.t•• for ba.ic ""ie. will

approach the UNE rate., making URE. aore attr.ctiv••a a way to
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charge r.v.nu••tr....

the lonq run, society·would be better served by tirst addressing

unnecessary costs on the CLECs seekinq to us. t1Nt-P to serve

customers, it a180 vast•• collccation space tor no qccd r.ason. 5

P. 18

Havever, in
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Moreover, SA-PI. I • approach to this not only imposesproblem.

5 A'UT ".~. ~o I'.~bel' luid lanqua,. 1ft CS••CS'1blnq M-'A'. collocation
r~~~~t., ....cd,~i.Dt 1& •• -1'1ppi,q ~.. ~WCll'k ap&n..- (T~••13). WftU.
th1. )tJ.nd of luquqtl i.1 ,"uly u ...Ue, and, c:cm.~.n~ly not ".rr helpful,
the faet re-aLnl eb&~ aA-'A'. 1ftt..~.t..~1en of ~h. 11,~ eir~1t o~.r

••r-.•• no 1.9Lt~~. ~.cbnic.l ~rpo•••

available customers does not justify the expens••

On the other hand, given the current rat. structure, it should

not 1). surprisln9 that BA-PA is trying to protect i~. access

serv. customers. At the same tim•• because accesa charges. and

thus revenue., will decline significantly, the ILECs' animosity

toward ONEs, and the UNE-P in particular, should also decline.

It S.ems to me that the £iqhth Circuit decision is an

unfortunate attempt to impose a 1.9al .elution en an economic

probl••. (the imbalance of rates and costs). Similarly, SA-PAts

collocation r.quirements for UNE-P are a misguided enqineerinq

solution to the sam. problem. Frankly, trom a purely t.chnical

standpoint, it makes no aense to require" ·collocation cages (in

the ca.e ot phy.ical collocation) or robotic cOMectlon frames

(in the ca.. of virtual collocation) to solve an economic

ONE-P should be made available at a reasonliDle cost tc

facilitate entry in rural ar.... As di.cus••d below, facilities

1)a••d ccmpetitors are unlikely to inve.t in svitehes and their

own loop facilities in rural are•• , .iaply because the number of
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the rat:e imDalance problem. This miqht avoid imposinq

counterprodu~iv. leqal or technical solutions on an economic

probl_ arising from the historic regulation of phone service.

After ra~es have been ~rouqh~ .ore in line with cos~., if BA-PA

continue. to resilt providing- UNE-P in a rational falhion, the

commi••ion .hould order that it .~e prOVided without the

requirement of collocation or robotic connection tra.... (While

BA-PA insista that the Eiqhth Circui~ decision preclud.s even the

state commi•• ions trom orderinq an ILEC tQ·r.~undle the eervice,

it ack'nowledqe. that the state cOJlllli•• ion. proba~ly have the

authority to decide the .anner in which an ILEC .ust allow a CLEC

to rebundle ONEs. See BA-PA M.S. at 32-36, and especially note

78 on paqe 33).

3. YDPundled 190p,~

In this ca.e, a CUC purchase. troa BA-PA only the

customer'. ~und.led leep(e). The loop. are di.connected from

the BA-PA switch and connected to the CI.EC'. own lIVitch. This

has the obvious advantaqe to .ociety ot increaling switch

capacity in the telephone network. It allo obVioully allevs ~e

CUC to offer service. that are not ofteree! by the ILEC, and

reduce. the CLlC'. dependence on the ILZC. For the.e re••on., it

ia • euperior .ethocl of. coapetition •• c01Ipare4 to re••le or UNE

P. There are, however'" certain other price. to pay.

First, it take. eix to nine aonth. to in.tall, test,

and. begin to u.se • .witch. (Tr. 530-531, ,&&). When a

competitor purcha••• unbUndled loop. fro...11 Atlantic, it .u.t

.stablish collocation. in order to acee.. tho.e loop•.
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rural customers.

A BA-PA witnes., Dr. Taylor, .n economist, posit.d that

a CLEC could .arva an· area 50 mil•• in-radius fram one switch.

establish that, in qaneral, the purchase of unbundled loops for

connection to a CLZC svitch is a viable method ot competinq for

P.20

The pre••nc. of CTSI does not
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(Tr. 162', 162'-30).lLEC.

colloca~ions are not cheap, and ~o not occur quickly. Even under

the be.t ot circumstances, ••tablishinq a tully !unctioninq

collocation will take s.veral month., with physical collocations

takinq approximately 150 aays. (Tr. 608-609, 790-793). The cost

of each collocation space run. between $!O,OOO and 564,000. (Tr.

534-5J3,· 609). Clearly, a CLEC vill not install a svitch unless

it expects to obtain enouqh trattic to justity it. Because of

the smaller number of customers, it is unrealistic to expect that

competition will ari.e in rural areas by this method.

BA-PA points to CTSI as a company that is eompetinq for

small busine•• customers in rural .r.... (BA-PA K.B. at 16-17).

However, CISI renders service u8inq partitioned switchinq

capacity purchased trom Commonwealth Telephone, an atfiliated

II.EC, to provide service in co.petition with BA-PA. C"I'SI is

assisted in providinq service becau.e it does not n.ed to

purchase a costly switch outr1qht and can .hare a switch with an

(l'r. 1287). Sa va. unable ~o di.cu.I in any datail technical

problems which aiqht ·.ri•• wh.n uIln9 a Iwitch in thi. fa.hion.

At laa.t, there would be a need for iTber opt1c lin.. and the

•••ociatad alectronic. to carry loop. fro. reaots area. back to

the .witch. (Tr. 1289-1290). In my view, this testimony does
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Such a C'LJ:C can .1.0 .erv. ·off-n.t· c:u.tOll.r., i .• "

special oeC'I',

carri.r. (TOG St. 1 at 5-6. Att. A). CU.tomers Who•• locations

P.21

TCG i. an .xampl. of sueh a
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/ P.rhap. the most ubiquitou. form of thi. competition i.

th' CLEC that conatru~a a fiber optic rin9 in an urban ar.a and

connects it to its ovn switch.

not ••ta~li.h that a CL!C can .asilyoff.r local ••rvic. anywhere

within 50 ail•• of an install.d ,witch.

Whil. ONEs are important 'Co competition, it is also

n.e.ssary to und.rstand that WE. ar. net r.quir.d to provide

comp.titien for ace••• r.v.ny.... For bu.in••• cu.to..r. who have

sufficient t.l.phon. traffic, th.r. are other .trat.qi•• that •

comp.t1tor may u.. to di.plac. the IUC: a. ,.the ••rvic. provid.r.

~ S.rvis. by I CLEb ov,r it. own :,e111t1" or ys1ng

are on sueh a CUC's fiber rinq ("on-n.t" cystomer.) can be

serv.d dir.~ly without loop. or .witch.. trc. BA-PA.

Nev.rth.le•• , .v.n tor the•• cu.to••r., the CLEC aust colloeat.

with SA-PA at on. point in .ach LATA .iaply to int.rconnect its

network with IA-PA'. n.twork. (Tr. 696-697).

tho.. locat..d at a cU.tanc. from its fiber rift; , by 1••• in;

faciliti.. froa IA-Pl to r.ach that cu.tc.ar. For ••all

the loop. or 1'-1 circui~.. (TCC St.- 1 ..e 1-1; Tr. 1352-1355).

Obviously, this ••thad of ccape~ition, 11k. the u•• of unbundled

cuetcraer., th. CL2C ~Uld l.a•• loop. ,rca aA-PA. For larCJer

cuataa.r., the CLlC wOuld 1•••• hi9h cap.city circuit., like 1

1. , frOli IIA-PA or .ca. ~er provide'. In tJl... latter c•••• ,

the CLEC VQUld have to collocate with BA-PA in order to receiv.
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loop., require. a CL~C: to inv.s~ 1n a switch, and purC:hase at

le.st one colloc.tion .ite from BA-PA in each LATA, a. well as to

install a tiber ring to reach the potential cu.tomers.

A v.riation on this theme i. the .ethod. of operation

employed ~y erSI. Sometime., CTSI le•••• unbundled loop. or high

c.p.city.circui~. from !A-PA and transport. th.. back to .vi~che.

that it shar•• with commonw.alth Telephone. 'or large customer.

Who are in BA-PA territory aCSj.cent to Ccaonvealth Telephone

territory, CTSI .ay ~uild it. own high capae!ty circuit to bring

a customerls ~affic back to the ahar.d svitch. (Tr. 1624-1627,

1638) •. Generally, erSI builds its own facilities only to ••rva

larqe C'UstOllers, l.e. tho.e with 2~ line. or aore. (Tr. 1628,

1638). If there i •• small customer alon; I CTSI line to • large

customer in BA-PA territory, C'I'sI vill ofter to sarve that

smaller custome.r if .it has eufficiant capacity on the line, it'

the electronic. are not too expen.ive, and it the additional line

to the smaller customer i. short. It i. siaply"too expensive for

C'1'SI t.o build lone; line. to reach •••11, i.a. r three or four

line,' custo.erl. (Tr. 1641-1642). U-PA aCMowledqed tha

ec:onamic reality ot thia aituation. In a rural area Where there

i. a larg. c:u.t~er, a cue ••y ca.. in anc! in.tall fiber

facilities to aarve ~.t larve custe-.r,.~ieh..y also provide a

competiti"e .l~arnativ. for ••all cuatoHr. in t.be t..ecU.t.

Vicinity. ...11 cuatea-re in rural ara.. without a large

attractive cuatoaar woul~ be unlikely ~o haYe euch alternatives.

('fr. 3'0-3'2).
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••••I emm nO'llIn.lY]. err. 1~5J·14SS). Th••a

incentive for AT'T to offer, and custo.ers to purcha

Link .ervice is to avoid SA-PAls toll ace••• charqa••

1460).

AT'T also has a variation on this th

"Diqi~al Link" service. AT'T us.. • lon; cUstanc

provide both local and toll .ervice to • cu.tomer.

Secause the lonq distance switch cannot provide a d

custoaer using Diqital Link service .u.t be able to

dial-tone a1the- throuqh its own PBX or .A-PA Cent:!

Nov, there 1. a eecond limitation that A'1"T i. attap'

certain kinCS. of out;oinq calls, inclucUnq .00 ":

calls, .ust 90 throuqh BA-PA (Tr. 550).·,· AT'T aark

Link tQ customers that have .ufficient traffic. SUet

veulCS he bUyin, [1.aI. paOpaInUy)

P.23
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BA-PA att_pts to portray Diqital Link s.

major coapetitive threat, because it is available thro~

PAt••ervice territory (Tr. 1453), and because AT'T ba

its dedicated acee.s cu.tc:nraers Diqital Link local St

exchafiqe for a eoaitJIent of only $300 per .=nth i

local and intraLATA to1~ u.a,. per dedicated acc... 10

PA St. No. 1.1 at 21-221, thus loverinlJ the custc:naer '.

fer service. SA-'A could provide to only $3,100 pe.

• 1n;1.-1ocation cuate-ars. (IA-PA •••• at 11).

portrayal of Digital Link da.s net with.tand clos. s=

overridinq consideration vith 'thi. service i. 'the ne
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