
B. Technical and Jcgnqmic R.ality.

di.cu•••d, res.le 1. in.~,quat.' to provide ca.petitive pr••sure

P.24
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are actually prov14inq such c=-pe~ition.

It i. nov po.sible to consider the extent to which any

of the CUZ'%'ently U.~d .,thads of ca,.t.it.ion are capable ot

provic11nq effeetive cCnipetltlon fer &-PA'. UJ:liqultou. wsinesl

local exchanqe telapbone .ervice, and the ext.U\t to whiCh they

custo••r to have a PIX or Centrex .ervice. Small customers are

unlikely to purchase a PIX or .u~.cri~ to centrex just to us.

Digital Link service. The proot of thil pudding can be found in

t.he fact tha~ 1.'1"'1' hal the grand total of t••a%1l n07ItIftUY].

[END paOPaIZTAaY] CUstomers on Digital Link service. (Tr. 1403).

This is· a ne91i;i~le fraction ot the approximately [B201.

,aO'IIZTAaY1JllllllltZKD 7.0'.I~AaY] ~u.ines. CUltomers .erved

by &A-Pl.. (A'1'lT st. 1.0 at 10).

!A-'A also touts other technoloqi.. a. provi~inq

competitive opportunitiel tor local exchange providers, includinq

cellular .ervice and ·very small aperture terminal" (·VSA'1''').

(BA-PA R.B. at 44). VSA'1' is a .atellite technoloiY that is use~

for credit card verificationl. (Tr. 1111-1114). Notvith.tan~lng

BA-PA '. claims, thue il no perluasive evidence 1n the record

that the.e tect1noloqie. are economically or technically viable

Sub8tituteil for vireline local telephone .ervice. While 1:.here

may be soae persons for whom cellular phone ••rvice is

subltitutable tor vireline .ervice, there 1. no evid.nce in the

record of the extant. to which this i. 'the ca.e.

JUL-3i-98 FRI 10:17 AM



Oft SA-PAt. retail prices. ~hus. 1t 1. nee•••ary to consider only

facilities ~&sed competition in this discus.ion.

To ~qin with, IA-PA ha. between 400 (OTS St. 1 at 12)

and 450 (~. "4) vire center. in Pennsylvania. Of the•• , only

94 have physical or virtual collocation either physically in

place or·under construction. (Tr. 693·). At this time, there are

only 27 to 30 vire centers where CL!cs have physically
"

collocated; ~e ~&l.nce of the wire centers are those in which

there is virtual colloca~ion, or collocation space is under

construetion. (Tr. 692-696, 740-741). ThUS, those forms of

facilities based competition that depend on collocation are

phYlicall~ poslibl. today in l"a thin on.-thirl1 of all SA-PA

wire centers. A. previously discus.ed, a facilities ~ased

competitor Who u.e. only its own facilities to raac:h customars

(i.e., a competitor with its own fiber rinq and switch) nee~ only

eolloeate in one vire center per LATA. All other toru of

facilities b.sed cOllpetition require colloeation in e.ch wire

center where the CLEC h.. cu.t01lera, to ~alce the ~01I.ra' loops

frcm BA-PA a. unlNnd.led loop. or hiqh capac!ty circuits, or to

render aarvice by WE-P, under BA-PA 's intU"Pretation of the

Eiqhth Circuit ord.er. Al.o a. previously diseus••d, evan tho••

CL!C. that operate their own tacilitie. ~o reaCh .cae cu.taaers,

al.o neacl acc::e.. to ~lned loop. to reach others. bit

.taft48 taday, • facilities ~a.ed coapcti~or can only extend it.

r ••ch to about one-third ot SA-PA's ••rvice territory, unl••• it

i. villiJ19 to .nand its own vires to the r-in1nc1 two 'thirds of

all B,A-PA vire centers. (T'r. 696) • There i. no credible

JUL-31-98 FRI 10:18 AM 1 908 204 1749
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evidence in the recer4 that such a censtruc~1on project is

financially fea.ibl. or rational for any competitor.

The foreqoin; discu••1on demonstrat•• vhy it would net

be • 900d idea to qrant IA-PA's petition with the intention of

.'

are qoin9 to .iaply duplicate SA-PAls entire networx--an unlikely

event at be.t, particularly in rural area.), th.y vill be unable

to compete in most SA-PA wire centers simply because cellocation

i. not available.

The toreqoinq di.cus.ion al.o ahows vhy SA-PA's policy

ot requirinq collocation for CLles .eekine; to use the t1Nt-P is

allov1n9 IA-PA to rebalance busine.. rate••

impo•• r.te increases in those areas where it faces no serious

facilities Da.ed competition, reseller. alone could compete with

SA-Pl., but would be unable to restrain price incr.a.... Because

faciliti.s ba.ed competitor. need colloca~io'n .pace (unl••s they

not in the public interest.

inhibit the flZ0vth of faciliti.. based co.petitioJ:\ in BA-PA' s

service t.anit.ory. '%'he OTS pre.entecS a study of 'the location of

competitive pr••snc. 17)' vir. center. '1'!1at study, and the results

thereof, are 'described adequately at pae;.. 14 throuqb 18 ot the

OTS .ain brid:

collocation is not yet available, ~erefore, ONE-P, under SA-PA'S

interpretation of the !iqhth Circuit order, i. also 'unavailable.

Aqain, 'this aake. facilities ba.ed cClDpetition in rural areas

si.ply impo.sible.

The ;radible evidence ot record d..on.trat.s that the

collocation constraints described. here 'have, in fa~, acted to

JUL-31-98 FRI 10:18 AM
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For his cC1lpe~it1v. pr••ence analy.i., Itt.
!tuba. ob~ained data on the number and
location of XXX Code••••iqned to competitive
local e~change carrier. (CLEC.), ~he number
ot unbundled loop. purcha.ed ~y BA-PA v1r.
center, and t.he ertent of nWlber. perted. by
BA-PA vire center (updated tbrouqh March 31,
1998). Mr. !tuba. censidered ~i. data to be
indicative of the pre.ence of ILES
capetit1on, through, for exupl., a CLEC'.
purcha.. ot unbundled n.twork element.
(UNE.). JAa, OTS St. No.1, p. ~1; ors Ex.
No.1, Sched. 4 (revi••d); Oel. Searing Ex.
No.4.

Mr. Kuba. t.hen .atch.d t.he BA-PA vire center.
vhich bad CLEC NXX Code., ~undled loop.,
and/or ported number. to the IA-'A exchange.
encOIDpa••in; tho•• wire center.. A••tated
previou.ly, 6' Pa. C.S. 53005(.)(1) require.
coapetitiv. findin9. on, in%er .11., -the
availability of like or substitute .erv1ce.
or othar activities in the relevant
qeoqro;hic or.o." Flpb.si. 1~c1.~.

Mr. !tUbaa very con.arvatively a.s\DIed t.hat if
either one or more IA-'A vir. center. within
an exchanqe had an HXX Code a.siqned to a
cac, or had \UUNnd.led loop. beinv provided
or number. bein; ported, then ILES
competition va. at lea.~ -in1aally pra.ent in
that exchange. 0'%'5 St. Ro. 1, p. 14.
Bevever, JCr. Xuba. • a ••uaptiona vue
extr..ely vanerou. to IA-'A tor the tol1ovinq
r •••ons.

Fir.t ot all, a. indicated by Ma. Eichenlaub,
the a••itnae.nt of an KXX Cod. t.o • e:t.ZC 1n an
exch&ftge doe. 80t n.c•••arily indicate that a
CL!C i. providin; ILES or any other bUsine••
• ervice i2' that exc:hanve. 1'1"•• 502-503. Also,
tbere i. ftO proof ot record 1:.b.~ the
untnmdled loOps purcha••d and nuabu. ponecl
a~ually r.la~e to the provi.ion ot
c...~i~iv. aI.U or &l\Y other partiCNlar
bu.irle•••erv1c.. IU, 0'1'1 Ix. 110. 1, Idled.
• (r..i.ed) and oc:l .e&rift9 Ex. 4, which
provide no breakdown by aU"Vice cat:aqory•
l'U:'tbaraor., BA-PA doe. not: ..1nU1Jl
1ntoraa~ion on unbundled loops OJ: ported
number. by cuat:oaer cla•• ; consequently, .cae
of the.e provisioned loop. and pa~.d nuaber.

- 36 -
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may ac~ually relate t= residence rather ~han
busine.s competition in a qiven 8xchanqe.
Tr. 1~3!.

Despite Mr. !Cuba. I extre.e C)enerosity in
tindinq competitive presence for BLES, Mr.
KUba. .till tound th.t there were 192 BA-PA
aChanqe. (revised trOll 193 during the
hearing on June 2, 199.)1 where there i. not
eyen a .int-al coapetitive pre.ence tor ILlS,
based upon no a.siqnment ot NXX Code., no
provisioninq of unbundled . loop., and no
porting ot numbers. CTS Ex. No.1, Sched. 1
(revi.ed) • Also, all but .ix of the.e 192
exchanqes are in Density cell 4 (the lea.t
dens., rural areas of lA-PAis .ervice
tarr1tory), ind.icating 8gain th~~. the local
exchanqe 18 a more relevant geoqraph.1c are.
tor tarqetinq the pre.ence of competition or
lack thereof, than the entire sute. oc:A
Hearing Ex. 5; Tr. 4", 1331.

In the remain1nq exchanqe. (ether than the
192 exchange. in CTS Ex. No.1, SchecL 1
(revised»), apprexi.ately 16,000 unbundled
loops tor busine.s and residential customers
c=mbined are being~vided in approximately
[beqiB proprie\&ryIll.~4 prop~1etary) !A-PA
wire centers. OCA H.arinq Ex. ... Also,
approxialtely 12,600 number. are beinq ported
tor busine.s and re.idential CUltomers
combined in approxiaatelY [be;1D proprietary
....4 pro,ri.tarr] SA-PA wire center.. O'I'S
Ex. No.1, Sehed. .. (reviseel). IA-PA b.s
approxiaately 400 wire center. in
Pennsylvania. OTS St. No.1, p. 12.

The 1',000 unbun4led loop. together with the
12,600 ported nuabe~present approximately
[McJ1. propriet.uy ....~4 proprietary) of
IA-PA'. ~o~al bUlin••• , Centrex, and
Public/PPV aceel. line., ba••d. upon data
provided by ~A-PA in re.ponae ~o an OTS
interr09.~ary • W, O'1'S Ex. 110. 1, Sched. 5.

• • • •

I.sed upon hi. analy.is of NIX Cod.. a••ivned
'to CLlCs, proviaioned unJ:)undled loopll, anc!
ported nuaberl, 1Ir. Kuba. concluded tha~ a­
PA ia a~ill the only provider ot ILES in the
192 ucb&ftqe. anet the priaary provieler of
BtzS 1n the reaainder of i~a ~erritory. While
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center••

collocation, and col10caticn i. not available in .o.t SA-PA vire
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1 waile the 1'2 and 113 ..e~an98 ft~r. ~ treated
•• pnfZ'iaul"f by ens, a-'A cu..a"nlW'8d t~i.

~opdfta.ry etatlal by placin9 th... ,,~n 1ft the
~11c ~.cord. Tr. 503, a-'A It••0. ·~.1, p. ~5.

2 !hL. pe:-eenta9. ii, aq.in, ~ly 91MnNl to IA-PA
.. ita doe' ~ nfllC1: the poel1.bUity ~t a a.zc
~1M•• ~ed n..-bu ~o an \lfttNmtled laap ~D ••n.
on. tru.1ne•• ecce., 11M.

cr1~eria ~er than ccmp.~1~1Ye presence fer
BLES in the r.levan~ q.oqraphic .r.. .~.~ be
con.iesered, the presence of CCllpetitors i.
viewees by OTS •• sc f~esallent&l to a
co.pet:S:tive decl.ra~io1'\ .s to ccnstitute a
threshold require••nt. OTS St. No.1, p. 1'.
Since competitive pre••nce for BLES i. not
ubiqui~ou. in BA-'A'. eervice territory, and
since SA-PI. pr••ented iU cale only on an
-.11 or ~othift9 ~&.i.-, lA-Pl.'. Petition

.•hould not be grant.d with re.p.ct to ILlS.

installl it. cnm entire network)

The OTS .~udy alao de.Of\8trate. that t.here i. little

taei11ti.. bII.eeS ccspet.itiOfl t anywhere in I,.-PA' e ••rvice

territory. "cau•• the OTS etudy do•• no~ coun~ custoaers who

are ••rved by tac11~tiee ba.ed carri.r. who u.. their own

~acil1ti .. lIXclu.iv.ly, it owioualy under••taat•• the cues I

aark.t .hare. ".ftrthele•• , even the daR pnvided by !SA-PI. in

Appendi~ I to it. aain brief .hov. tb&~1ta l.rge.~ facilitiee

ba••d cC1lJMl~itan ••rw only tllOm nOft%ftU~] _ am

The OTS .tudy cl••onatrat•• , beyond .ny doubt, that there i. ~

current faciliti•• ba.ed competition in a~ le••t one-half of all

!A-PA wire centerl. this co••••s no lurpri.. con.iderinq ~h.t

faciliti.. ba.ed competition (except where the competitor

JUL-31-98 FRI 10:19 AM



nOPUftUY] lin... How.v.r, SA-PI. it.••lf .ervalS [IZC:I.

noft:ftU~] [am no.uZ"'1'UY] a. gf the

beqinninq ot thi. y.ar. (OCA St.. 1.0 at. 21-22).

SA-PA cont..nded that Mr. ~uba.' tin4inq••a t.o lack of

c~t.it.ion in 192 or 192 IA-PA exchan.e. are inaccurat.e becau••

Mr. ~uba' 4id not con.ider rea.le or f.cilit1e.-~~.ed competition

that i. allegedly pre••nt in .om. of the•• exchang... Al.o, BA­

PA belittl.1! Kr. ~=a.' stUdy by charact.rizinv the 193 exchanq••

a. containing only 10' at IA-PA'. »u.in•••·~cc••• 11n... (BA-PA

st.. 1.1 at. 2S; aA-PA St.. 4.1 at 11). Tbe.. arquaents are

••ritl••• for the follovinq r.a.on.. As discu••ad abov., While

resale i. a relatively inexpensive way t.o compete, it is

ineffect.iv. 1n re.t.rainin9 BA-PA pric. incr••••• , and may no~ be

a viaDle vay t.o ent..r the market in an environment where the only

facilities ba••d provider, IA-PA, can chang. ret.ail pric•• at

will. S.cond, th.re i. only a ne91i9ibl...aunt of r ••ale beini

provided t.oday, c••ting furth.r doulrt upon ita v1a~ility a. •

compet.itive threat.. Third, a. al.o di.cu••ed above, even if you

count. all of the line. ..rved by tbe lUge.t. tacilit.ie. based

CLtC., SA-PA'a aarkat ahare exceed. ,ot. rourth, th.re are no

collocation facilities in ~o-thirda of BA-PA vire cent.ers;

facilit.i....ed ~et.ition i. fSot practical in tho.. vire

canter. without collocation. riDally, 10' Cf &A-PA'. [lllaI.

ftOftIZDIlY] [aD notuftUY] atill

1..... :rou;hly I.I.D noftlftUY]' [am

nonZftU'f] v1t.hoat any eapet.it1'ft pnMfSC8.
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In further response to Mr. ~ub.S, ~-PA, for the first

time in rebuttal, attempted a competitor pr••ence analysis

Tables 1 and 2). SA-PA witn.ss Dr. Taylor examined Mr. Kubas'

193 exchanq.. (later r.vi.ed to 192) and concluded, a. indicated

in his" rebuttal '1'a}:)le 1, that t'~QI. nopuftu'!] _ [ZJm

RoftInU!] of 'the.e exChan;e. hsd re.al. pr••ence, (IIGI.

nOpaIITU'!] [Dn nOnInu'!] al.o had CLEC

faciliti•• or collocation presence, and--, [BBGDI nOJ.InUy] •

[Jam -"aOpaIftUY] additional eXchanqe. had CUe: facilities or

collocation pre.ence but no r.sal., tar a total of IBIGI.

nO,aIftUY • Elm nOPllIZTUY] exchanq.. vith purported

competiter pre.ence out ot the 193 identified by Mr. Xubas. (SA­

PA st. '.1, Table 1). Sased upon Tabl. 1, Or. Taylor conclude~

thst all bUt five percent ot BA-PA'. bU.ine•• ace••• lines are in

wire centers with a competitive pre.ence. (SA-PI. St. ~.1 at 12:

Tr.1332). Alida frCl'll the qua.tionaJ:)l. natur. ot Dr. Taylor'.

methods ot detara1ninq wher. competitor. are ~pre.ent· (OTS ".B.
at 20-21), th... arquments are ••ritle.. tor 'the r.asons &et

forth in the tmaediately pree.din; paraqraph. zvan th••e tiqures

••tabli.h that, by Dr. Taylor'e .tandard. for ~ccmp.titive

pre••nee,· thue are rouqhly 130 vir. centu. (about 25' ot the

'total) vi~ 1\0 coapet"itive pre••nce. The five percent ot the

aece•• line. v1~CNt • ce-petitiw pruanee _ount to rouqhly

[~..m nO~aIftUY] _ [81) noft%ftU'!] of aA-'A '. [••QI.

ftOftIftUl'] taD nonIftUY] .

o~viou.ly, tho.e custoaers in wire center. without a CGapetitive

tarCJeted to vire centers and density cell••

P.31
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opened the market.

BA-PA contends that the Commission ahould overlook its

r ••ellars. Aa previou.ly ~i.cu••ed, for a variety ot reason., it

P. 32

(BA-PA

'1'h.~ leave.

- 41 -

1 908 204 1749

where there are ftO collocation facili~i.a.

St. 1.1 at 25). I do not find the.e arvu-ent. to be per.ua.ive.

Implicit in !A-PA'. arvu-ent that the comai••ion should

overloolt it. large aarket ahare ia th~ notion that coapetitors

could rapidly anter any of its local exchan,••arket. if IA-PA

rai.ed rate. in that aarxet. Clearly that i. not the ca.e tor

faciliti•• ba.e4 carrier. in the tvo-thirda ot SA-PA vir. cen~.r.

large market share. It contends that a larqe market share can be

a liability and that c;rovth il a .ore important .e.sure of the

competitors' ability to thwart attempts by BA-PA to rai.e prices.

rates, even thouqb re.ellers have not dona eO to date.

-
(BA-PA R.B••t 11-14). It asks the Commission to decide in it.

favor becau.e re.ellerl could enter the aarket if SA-PA raised

.-
local exchange market in Pennsylvania to eo.petition, and two and

one-balf years atter the Telecommunication. Act of 1'96 further

pre.ence woulCS be most likely to sUffer rate increases if this

petition is ;ranteCS.

While ~.re is other .vi~ence in the record concerninq

competitive pre.ence, it i. not nece••ary ~o further analyze it,

as it do.. not alter the reality that SA-PA po•••s... an

overwhelminq .hare of the market for busine.s local exchanqe

aervice in Pennsylvania. Nor doe. that evidence alter the faet

that IA-PA retains its overvhel.ing lIlarltet ahare a full five

years after Chapter JO of the PUl:llic Ot1"lity code opened the

JUL-31-98 FRI 10:19 AM



i. not clear ~at re.el1ers alone vil1 be an etfective restraint

on BA-PA'a ability to rai•• rate. in the a~••nce of requlation.

SA-PA ha. cited no ca•• wbere an a4aini.trativ. ageney

hal derequlated a dominant company with a market ahare in exce••

of 90' on 1:he th.ory that uere are aom. competitor. who have

9a1ned .0 little aarxet ahare, and who .1iht ~ able to qa1n aore

it the former monopolist raised prices. As a .atter ot

hist.orical precedent, the rcc die! not declare AT" t.o be non­

dominant in the toll market until l"S "approximately • years

.fter ~. qeneral coaplation of int.rLATA equal ace••• , at which

point AT'!'. ahare of acce•• minut•• va. just S5 percent. (AT'T

St. 1.1 at 5). III In re Motion of AI'! Corp. to b. reclassified

.. I Hgn-pqminan% Caxxier, 11 1.C.C.~. 3271 (Oct. 23, 1'95);~

pistance Market Shar.l. Third Quart.r 1"7, rce CODcn Carrier

~ureau, Jan. 1998, at 3. I do not cite this ca.e to .U9g••t that

SS' aarlctt lhare ia a aaqic fiqure. Tht rcc's ruling ••rely

.howa that IA-PA'a request, to have all busin... ..rvices

declued competitiv., vhile holclinCJ a aarlcet .har. in the BUS

aarket in exc••s ot ,ot, bor~er. on the ridiculous.

Thare i. on. otbar point that auat be ..d. about IA­

PA'. contention that coapetitive conditioNl.ue .uc:h that. allot

ita Du.in••• aervioe...y be declared coapetitivw with no dan;_r

t.o tithe ~e cOl'Ul\Dlara or the na.c:ent coapetitlon. Sillply put,

it one buys this arvuaent for buain••••ervic•• , OM 1IUS1: aleo

accept. that the r ••idential aarket i. CCIIlpet1tive, and. lA-Pl.'.

aervice for it eould al.o be dar.qul.t.d. Obviously, the

faciliti•• baa.d carrier. and r ..e11ers who are nov aervinq the

JUL-31-98 FRI 10:20 AM 1 908 204 1749
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~u.in.s. communi~y are alao "potential competi~ion" for BA-PA in

share is undoubtedly 8mall, the "9%ovth" in that share must be

phenomenal. Seae carrier. are marketing "bundled" local and toll

.ervice to residential c:ustoaar., a. vell •• Internet. acce.s.

Finally,· in the face ot the•• arqument., th. commission should

overlook BA-PA' s own market share for r.sidential local phone

service. Plainly, allot BA-PA t. UVWIet. that "the entire

busin••• market 18 co.peti~iva 'can be applied with equal force to

the r,.!dential market. Yet, I cannot iaaqine anyone .eriously.

contendinc; (or believinq) that the r ••idential local telephone

market is competitive. Frankly, it busine••••rvice is declared

competi't1ve today, it will not be .urpri.inq t.o ••• a similar

petition for residential in the near future.

For 1:he torec;oinC) re.sons, I conclude that. BA-PA has

not proven ~at it fac•• effective competition torbusine•• local

eXehanqe .ervice throughout it.••ervice tarrit.~ry. Becau•• that

issue i. at the heart of thi. ca.e, I al.o conclude that BA-PA

baa not .hown that it. t.elecc.aunicat1o~ .ervice. to Dusinesses

throuqhout it••arvice territory should be declared competitive.

Accordinqly, I raco..end that this petition be denied.

Becau.e I conclude that n-'A ha. not shown that· it

fac•• etfective cospet1tion tbrouqhout it. .ervice territory, it

i. unnece••ary ~o addre•• the other i.su.. rai.ed by the parties.

Nev~.l••• , I vill addr••• cartain l ••u•• , in brief. I viii

al.o addre•• SA-PAt. requ••t for partial reliet.

Because any CLEC re.idential market

P. 34
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the re.idential market.
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yII. Ease 0: KlrK,t Ep;rvL

StriC't.ly a. an e1l:pirical matt.ar, ~.re cannot 1>e ea.e

of entry. ~ ~i.cu••ed above, fully five year. atter the pas.age

of Chapter JO ot the Public Utility code, BA-PA retains OVer 90'

of the busine.. local telecommunication. aarket in its .ervice

'tenitor.y. If entry is e••y, vhere are tAe c:ollpetitor.? The

CLEC. point to two f.ctors: the price•••t by ~. Commi.sion for

re.ale and ONE., and problems encountered in de.ling with SA-fA.

Aa I have previously in~icated, I will not· di.cu.. the pricing

i ••ues. Whether due to price. er other taetor., ~.re i.
/'

precieus little competition in IA-PA'. .ervice territory.

Koreover, UNE price. vill be reviewed in the upcominq MrS Pha••

IV. Problems arising trom the interactions betveen the CLECs and

BA-PA are another .atter.

The r:u:C. enWierat••everal proble.. ar1.ing fro. BA­

fA I • Operation Support Sy.ta. ("OSS·), inclucUnq preor~ering,

ordering, lDaintenance, repair and billinC;. Sav1nfi hearel this

litany ot complaint. during .everal ca.e. over the past tvo and

one-n.lf year., and centident that the cc.ai••ion it.elf also has

heard the litany .ultiple tt.e., I vill not repeat it here, but

reter the readu to .oae at the !)riet. tor exupl.. of the

pre!)l... : CTSI brief at 5-10, Mel aain ~riet at 34-57. SA-PA

otters .everal re.pon••• to tho•• claiaa.

aA-PA cla1u that t.caWie ita c:ow:petitor. are ·entering

the aarket de8pite any probl... with it. OIS, the prcbl....uat.

be ainaal. (IA-PA R.B. at 3J, 31). !'rankly, I ... unsure what

data BA-PA i. relyinq upon to support this claia. Aa discu.s.d,

JUL-31-98 FRI 10:20 AM 1 908 204 1749
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undou~tedly a .ajor taak, it ha. been ••veral year. nov.

the credible aarket .hare da~. .shO"'. that cOllpeti tive en~ry has

been _iniaal.

BA-PA al.o argu•• that ~e complaints are exaqqerated.

that SO" of t.he pro171eu are cau.ed by 1:.he ale. themselve.,

't1\a~ SA-PI. i. .01ving aany of ~b. proble.. , and that OSS is

largely 1~elevant to .ervice provided by taciliti•• ba.ed CLECs

to l&rge voluae customers. (BA-PA ~.B. at 33-.3). considering

that I recommend denial of thil petition for other r.ason., it i.

unn.c••••ry to di.cu•••ach of these points in det.il, but it may

l::le useful to diseu.. .0.. peints to provide quid.nce fer the

future.

P. 36
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While deva1opiD; th••e interf.ce. is
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this critical n.ed.

While the CLECa are undeubte~ly r ••ponsi~l. for some of

the problema that have ari.en, it app.ar. to be the c••e ~at BA­

PA is dr.qqin9 its t.et in this are.. It ha. bean tvo and on.­

half years since the pas.aqe of the Aet, and five year. since the

pa••age ot Chapter 30. I have heard coaplainta troll CLECs about

th••e prOblem. during .everal c•••• over the pa.t two yaars. At

this l.t. date, it i. unacceptable tor !A-PA to provide the

CLEC.~ proqra.aer. with inaccurate or in.ufficient intorm.tion of

the kind that they need to con.truct ~e CLlC .ide of electronic

interface. that they .hare with SA-PAc (Mel st•• at 25-26). It

i. equally un.ccaJ't&~l. for !A-PA to .aka sUbstantial ch.nq.. to

ita electronic 1ntarta~. just •• the ctZc. are pr.parin~ to u••

th... (MCI St. C.O at 25-26). The•• kind. of probl••• au;vest

that IA-PA i. -.kin; aoaevhat le.. than it. be.t effort to ••et

JUL-31-98 FRI 10:21 AM



Peraanent aonitorinc; i. neeCSed to ensure that the.e

PA. InCSependent aonitorinq of thea. ptoe..... i. necessary to

sort out the ch&rq.s and c:ounter-chuge. !:N!tve.n BA-PA and the

P. 37

While it 1s

Obviously of prime

- 46 -
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WyoJDinq valley and in Kay ~'98 tor Harria17urq.

nece.sary even for these customers.

Similarly, while it is ~rue that OSS is less i:portant

for .ervice provided ~y a faciliti.s ba.ed CLZC to larqe volume

customer., it - is also true that certain fot'1lls of OSS are

importance is that CLEC customers be included in the phone book.

As "escribed 1n C'l'SI·. brief at p&qe 7, SA-PA has omitted CLEC

customers trom phon. directories pUblished 1n February 1995 tor

probl_, once .olv.d., CSo not reoccur after lA-fA ha. been

allowed into the interLA'1'A aarJcet, and once all aarketa bave been

<1eclarecS coapetitive.

po.sible to accept the first omi.sion·'· a. an W1CSerstan<1able

m.ist~, it stretches one t • credulity to think that & second

mistake of this serious nature .everal month. after the first was

purely coincidental.

Lastly, it .e... no coinciCSence that L\-PA is most

re.ponsive to th••e problema When it ia askinq for Commission

approval of a petition' lite this one, or it. request to enter the

"InterLATA toll martet. (C1S1 Brier at 6).

It is obvious that the CLEC. have an incentive (their

desire to ent.r the market) to fix the•• probl... , Vhil. BA-PA

has an incentive (retention of its enormous market ahare) to draq

its feet. It .e... that the commi••ion aust e.~li.h, monitor,

and entorce .pecific pertormance .~an<1ards. in this area for BA-

JUL-31-98 FRI 10:21 AM
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Ar,a,

not the cas. today.

P. 38

- 47 -
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Thi. iSlu, ha. been covered at pa,a. 12-14 an4 J3, and

f~h.r elaboration i. unnece••ary.

Qr Other A;tiyiti,. In Th. Rcl,y.n% q.pqr.phic

XI. '!'be *mzutl1iiCIl1 Stand'nt.

IX. Th' Availability ot hika Or Substitutl Service.

X. cpin Telephgne and Intcrn'% S.ryice Proyiders.

competi%iye Pris'l, I'rm' And Condl:1onJ.

1 ••• , AP.+lty ot cqape~itor' Tg ott.: !.tytc" At

Thi. i. ano~,r fin~in9 where empirical ,vid,nc. (fiv.

years after the p••••q. of Chapt.: 30 of the ~lic utility Code,

BA-PA retain. over 90' ot tne bu.ine.. local tlllcommunications

market in ita lervice territory) direct. an obvious answlr. If

competit~r. wlr. able to offer all businl.s .ervica. or other

similar activities throughout V.-PA' a ••rvic. territory, on.

would. exp.ct that ~.y would b• .soine; 10 nO\t. That claarly i •

BA-PA propo... to •••~ ~a iapu~~ion test of Chapt.:

30 by .gqr.,atinv the revenu•• for all of th••e .arv1c... That

i., a propo••c1 rate for , c1.revulated. BA-PA IN.in... .."ice

would p,., the 1aJ"~~tion u.~ a. lonq ,. 'the r.venue. for .all

The coin t.llphon. provider. (CAPA) Me! the Intunet

slrvic. provi~.r. (IS') diff.r fraa the CL!C parti.. in that they

are P9th purcha••r. of retail 'Irvie. from IA-PA and caap.titora

ot BA-PA or a BA-PA affiliat.. .ac.u•• I .. raeoaaendinq denial

of SA-PA'I petition, it i. unn.c••••ry to addr••• thair .pecific

claim••
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00953409C0001'C0004, .ntar.d July 9, 1997, at. 12, 16 and 19.

P. 39

R-

- ~I -
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R-009S3394C002-0004,

In particular, I conclud. that co_i•• ion pr.ced.nt

1'01.

l)usin••••erv1c•• exceed the rev.nues that IA-PA would r.ali~e

from the .,le of the a.sociated l),.ic s.rvice functions to it.

p-titipn 0: 1111. Atlantic - pennsylvania. Inc. For A Determination

9: Whether Inq,W!. Toll Service JI Com;ditive UDder Chaptcr )0

Cgapet:it:iye I.tequ.rds, at 42.

that case.

. .
compet1tora. Thus, BA-PA woulel be free to offer 80me .ervices at

~Ilov cost .s Ion; as others were priced above cost. Accordinq

to BA-PA, even a price ot zero on a .pecific .ervic. would not

A1BO, in th. Inv••tiv,ticD to E.%lblilh S~lndlr41 Ind Safeguards

flunk ~is test. (Tr. 339).

This is similar to the proposal that BA-PA .ade in its

fot COlIptt,i1j!Y' Svviees, Docket No. JII-00"0517 (Order .nter.d

August. 't 1"'), t.h•.. Couission required lA-PI. 'to perfon an

imput.ation analy.i. for it. C.ntr.x ~.nd ••rvie., d..pit. BA­

PAt, clat. that. centrex Ext.nel is • ·f••tur.~ and not. a aerviee.

precludes the broad int.rpr.tation ot the i~putation test urqed

by BA-PA. In an ora,r permittinq e.v.ral B.ll toll calling plans

to 90 into .ttect, ~h. Commission requir.d .ach of tho•• plans to

comply with an imputation eat.quard. AAiT Cqm;unicltign, 0:

gf tblpublic Utility C04" Docket No. Docket Nc. P-00171293. "y

ruling. her., if necessary, woul~ be similar to, but not identical

to, my rulinqa in my recommended decision sign.d March JO, 1998, in

Pennaylyopi" Inc" It 11. v. Bell Atlantic- pennsYlvania! Ioc.,

JUL-31-98 FRI 10:21 AM



XII. Partial itllet.

Al~ough I conclude ~ha~ Coai••ion precedent favers

the 1ntu-pretatian urged by AT"1', Mct and ens, I u net

competitive market, it would have, and would need, the fre.dom to

price as it saw tit. I do not agree vith SA-PA, however, that we

P. 40

In a fully

Given ~e fact that facilit.ies based

SA-PA nov aaks tor the followinq partial

1 908 204 1149

unsympathetic to SA-PA's view of this i.aue.

are yet" at that point.

baBed competitors t.o the areas where BA-PA ha(1 raiaed. rate. ;

however, facilities based competitors need. collocation space which

i. not now available in tva-thirds ot IA-PA'. vire centers.

relief in the event that the petition i. not qranted in full:

Sec:c:md, -ven it the record did not .UW0rt
competitive cla••ification. ot !A-PAl.
bu.ine.. teleeoDunicationa .ervice for all
bu.in... cuftoaer., vhic:h it doe., it. i.
undiapu~d that. cuat.oaer. qanerat.1nq
(conaervatively) $10,000 in annual IA-'A
total ~illed revenu.. b.v. comp.tit.ive
alt.ernative. via dac!icat.ed acc".
arranqaanu .uch aa A'1'I,.,. Digital Link
service throughout 'A-PA's ••rvjce terrjtory.
c:oapetitor. do not need IA-PA'. UHI. or it.
os. to re.ch the.. cust.o..r.. If the
Co.-i••ion decline. to qrant. IA-PA'. petition

.' in it. ent1raty, nothinq prevents it from

- 49 -

aervice territory.

competition tor BLES is non-axistant in much of !A-PA's territory,

.doption at SA-PA'. Ulpuution teat would" an inviution to BA-PA

to rai.e prices in are•• vithout tacilitie. },ased. competition,

wbile lowerinq price. in are•• where it faced such competition.
/

Aq.in, this aJ.qht n~ be • bad thinq, it it attracted tacilities

At the out.et of this ca.e, BA-PA took an all-or­

not:hinq approach to it. request. tor c01apetitive de.iqnation of

all bUllin.s. telecommunication. .ervice throuqhout it. entire

JUL-31-9B FRI 10:22 AH
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- 50 -

Oft balance, .tfeetiY8 local phone
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1 %'b. fa~ that IA-'A ba. not pr'•••n~ecI J..pu~a~.1.on

nlult. fol' tb1. CUftOlMl' .....n~ h.. ftO "".us9 Oft

th. ~••1oft·1 .-1111:1 to d.cl&l'1 bul1D•••
~.l.=-unLcaUon. .."iCI cOIIIpe~ltl.1 tOl' th•••
CUltoeel'l. Iaput&tlon 1. a fOrw&l'd-laokin9
l'equu~t. not. al t_ '\11'1'- court bal ncentl,.
~fUMcI, a 'l'.coftcUtion to CCBPIUU..
cla..ULeaUoD. #flPOVIJcy Y. #ennl,JyuU lull. DtjJ.
e~'A, 706 ~.2d 11" (1"'). .~b. t-putat1on
..ehodolD9Y pre••nt.d by IA-.A c..,11.. wlth ~h•
• eatut. and ~ld be appli.d to &IS)' ..niee cl.clared
c~1tl•• by the~••ion.

claasityinq as competitive telecomm~ic.tion&
s.~1c. the service. provided by BA-PA to the
oDV10ualy ~ompet1~iv••eqmen~ of ~e busin•••
mark.t ot custo••ra .pendinq or co==1~tinq to
.pend $10,000 in annual BA-PA
~elecomauni~ation. revenue. 1

/'

the local !A-PA phon. directory; not alway. a trivial taak, a.

."

(BA-PA A.B. at 2). Tha other parti•• Oppo•• SA-PAt. request tor

partial relief on various qrounda.

A full reading of the recor4 .uqqa.t. that large volume

customer., particularly in the urban ar.a. of Philadelphia and

Pittsburgh, have competitive alt.rnativ•• to BA-PA. Thi. i. not

aurprisinq .inc.·th••• ar.a. are wbare facilities b••ed carriers

such .1 TCG have located tiber ring_ and .witCh... (TCe St. 1 at

5) • This is not .urpria1nq tor another r ...onl it i. 1I'Uch easier

and more profitable tor a CL!C to .erva a cu.~oear larq. enough

to utilize one or acre hiqh capacity lin.. becaua. the CLEC ~oes

not need OKE loop. tro. BA-PA. It a CLEC ~oe. not n••d ~E loops

trom IA-PA, this l ••••n. (but doe. not .ltaina~e) the reliance of

the CLJ:C em SA-Pl.'. OSS, which 1. one 1••• Mn'ier to .ervinq tite

JUL-31-98 FRI 10:22 AM



r.cord where to draw ~. lin., Dr wh.t conditions to i.po•• for

competition .eem. to be much more of a reality tor lar9.

P. 42

(Tr. 390-391, 1453-1454). The

- 51 -

As it is, I cannot deteaine on this

1 908 204 1749

prospect tor sucee•••

The record, unfgrtunately, contain. too little evidence

to determine with any aeqre. ot confidence the type or .ize of

customer for which competitive de.ivna~ion would be prudent. In

its reply briet SA-PA has suqqe.ted • break-point ot $10,000 in

local revenue, because it calculate. that AT'T ot~.r. its niqital

Link service to customers Who qenerate that little local revenu••

(BA-PA R.B. at 2). Equally plausible demarcation points miqht ~e

$40,000 in revenue or 24 voice qrade 11nes (corre.pondinq to a
-'

problem is th.t the record is insufficiently developed to make a

decision on ~his i.sue. (I would not nece.sarily accept SA-PAts

proposal based loo••ly on AT''%''. .Ciqital LiM .ervice because

that service requires a custOller to have • PBX, or Centrex

service.) The record is al.o unclear as to the extent to Which

the.. servic.. are actually available outside of the major

metropolitan ar.... Bec.us. it wa. SA-PA'. duty to develop the

record on the•• i ••ue., I have no choice but to reco..end denial

ot its reque.t tor partial relief. frankly, had BA-PA Qriqinally

pr.sen~ed a propo1lal limited to cOllpetitive d••iqnation for

service to l&r;e cust...rs, it .i9h~ have been posa1tll. to try

the ea•• within a 110 4ay achedule, with at le.st a r •••on.~le

.in91. '1'-1 h19h capacity I1ne).

JUL-31-98 FRI 10:22 AM
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Commission dismi•• this petition.

P. 43

- S~ -
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..

CONCLPSION

For tbe reasons .e~ torth ~bova, I reccmaand tha~ the

'l'IIERD"ORJ:, %'1' IS ORDER!%) (subject to Co_i.sion approval):

That the 'etition ot Sell Atlantic - penn.ylvania, Inc.

for a determination of whether tha Prov~ian of Businass

'1'elac~icationsservices Is C:ompetitiv. t1nder Chapter 30 of the

Public/Utility Code at Docket Ho. '·00971307 i. denied and

dis.is.eCS.

D&t"'l4-Z.~ IHr

=-=-~
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The Texas Public Utility Commission (the Commission) and the telecommunications industry
have worked steadily since the passage ofthe federal Telecommunications Act of 1996 (FI'A96) to
negotiate and arbitrate interconnection agreements that will facilitate local competition in Texas.
Pursuant to FTA96, new entrants have the legal authority to enter the local market in Texas through
resale, unbundled network elements (UNEs), and interconnection. FTA96 § 251 (47 U.S.C. § 251).

In order to provide in-region interLATA services, Southwestern Ben Telephone Company
(SWBT), a Bell Operating Company (BOC), must establish that the local telecommunications market
is irreversibly open to competition. Specifically, Section 271 ofFTA96 requires SWBT to establish
that

• it satisfies the requirements ofeither Section 271(c)(I)(A), known as "Track A, II

or Section 271(c)(I)(B), known as "Track B";
• it is providing the 14 checklist items listed in Section 271(c)(2)(B) pursuant to

either a Track A state-approved interconnection agreement or a Track B
statement ofgenerally available terms (SGAT);

• the requested authorization will be carried out in accordance with the
requirements ofSection 272; and

• SWBT's entry into the in-region interLATA market is "consistent with the public
interest, convenience, and necessity. II Section 271(d)(3)(C).

Although the Federal Communications Commission (FCC) ultimately detennines whether
SWBT has established its entitlement to enter the interLATA market pursuant to Section 271, the
statute directs the FCC to consult with state commissions. The FCC relies upon state commissions to
develop a complete factual record.

SWBT filed its application to provide in-region interLATA service in Texas on March 2,
1998 with the Commission. On April 7, 1998, the Commission held an open meeting at SWBT's
Local Service Center (LSC) in the DaUas-Ft. Worth area and on April 21st through the 25th, the
Commission held an extensive hearing on SWBT's application. Many competitive local exchange
companies (CLECs) and other parties participated in the Commission's 271 proceeding.

SWBT has done much in Texas to open the local market to competition. Notwithstanding
that fact, if the Commission were asked to give a reconunendation to the FCC today, it regrettably
would be required on the record before it to say "not yet. II The Commission files this
Recommendation in an effort to provide SWBT with guidance on what the Commission believes
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With regard to the public interest aspect ofSection 271 (including the "ease ofdoing business with
SWBT") the Commission makes the following recommendations:

SWBT wiJl need to do in order for this Commission to say that the local market is irreversibly open
and SWBT should be allowed to provide in-region interLATA service. The Commission files this
Recommendation in the spirit ofcooperation and in the hope that SWBT will work with the 271
participants and this Commission to get SWBT to "yes."

Participants presented evidence throughout this Section 271 proceeding that indicated their
difficulty in working with SWBT to interconnect, purchase UNEs, and provide resale. Although the
Commission believes the evidence may indicate that SWBT needs to change its corporate attitude and
view the participants as wholesale customers, the Commission also believes many ofthe problems
may be attnbutable to lack ofcommunication within SWBT and between SWBT and the participants.
The Commission believes that SWBT attempted to address many ofthe problems raised by the
participants during the course ofthe 271 hearing itself The Commission hopes that this response by
SWBT indicates a willingness to address the issues that will get SWBT to "yes...

Public Interest

1. The Commission shall establish a collaborative process whereby SWBT, Commission staff, and
participants to this project establish a working system that addresses all of the issues raised in
this recommendation;

2. SWBT needs to show this Commission and participants during the collaborative process by its
actions that its corporate attitude has changed and that it has begun to treat CLECs like its
customers~

3. SWBT needs to establish better communication between its upper management, including its
policy group, and its account representatives. As a first step, SWBT shall develop policy
manuals for its account representatives and put in place a system, such as email notifications.to
communicate decisions by the policy group to account representatives and questions or
comments back to the policy group;

4. SWBT needs to establish consistent policies used by all SWBT employees in responding to
issues raised by CLECs. Toward that end, SWBT shall establish an interdepartmental group
whose responsibility is trouble-shootiDg for CLECs engaged in interconnection, purchase of
UNEs, and resale. This group shall be headed by an executive ofSWBT with the final decision
making power;

5. SWBT needs to establish a system for providing financial or other incentives to LSC personnel
based upon CLEC satisfaction;

6. SWBT needs to commit to resolving problem issues with CLECs in a manner that will give
CLECs a meaningful opportunity to compete~

7. SWBT shall draft a comprehensive manual for CLECs to ensure the timely provision ofall
aspects ofinterconnection, provision ofUNEs and resale. The manual sha1I be written in a
fashion that clearly delineates parties' responsibilities, the procedures for obtaining technical
and other practical information, and the timelines for accomplishing the various steps in
interconnection, purchase ofUNEs and resale. The manual should also set forth SWBT's
policy with regard to a CLEC's ability to adopt an approved interconnection agreement
pursuant to Section 252(i) (this process will be referred to as the "MFN" process);

8. SWBT needs to treat CLECs at parity with the way it treats itselfor its unregulated aftiliates~

9. SWBT needs to show proofthat it has made all the changes it agreed to make during the

6/2198
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Checklist Items

ITEM ONE: Has SWBT provided interconnection in accordance with the requirements of sections
251(c)(2) and 252(d)(I). pursuant to 271(c)(2)(B)(i) and applicable rules promulgated by the FCC?

RECOMMENDAnONS: In addition to the recommendations addressed above in the public
interest section, and the OSS and performance standard sections addressed below. the Commission
recommends the following, the details ofwhich could be established in the collaborative process. The
Commission believes implementation ofboth the spirit and the letter ofthese recommendations would
lead to an affirmative answer on this checklist issue.

process of the Commission's 271 hearing. all ofwhich have been detailed in the record~

10.SWBT needs to establish that its interconnection agreements are binding and are available on a
nondiscriminatory basis to all CLECs~

.11.10 the extent SWBT chooses to establish 271 requirements by relying upon interconnection
agreements it has appealed. SWBT should consider adopting a statement ofgenerally available

. tenns and conditions;
12.SWBT needs to establish that it is following all Commission orders referenced in this

recommendation and that it intends to follow future directives ofthe Commission~

13.SWBT needs to establish its commitment to offering the terms ofcurrent interconnection
agreements during any period of renegotiation, even ifthe negotiations extend beyond the
original term ofthe interconnection agreements;

14.Commission staff. SWBT, and the participants need to establish adequate performance
monitoring (including performance standards. reporting requirements, and enforcement
mechanisms) during the collaborative process that will allow self-policing ofthe
interconnection agreements after SWBT has been allowed to enter the long distance market;

15.SWBT shall not use customer proprietary network information to "winback" customers lost to
competitors.

6/2/98
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1. SWBT shall investigate and implement measures to expedite construction and installation
activities both at tandem and end office locations and. in order to provide for a reasonably
foreseeable demand, SWBT shall engage in cooperative planning oftrunking facilities with a
view toward providing parity for CLECs;

2. The physical collocation tariff should be amended to be made available to any CLEC that wants
to physically collocate in SWBT's facilities. A CLEC should be allowed to use the tariff
without going through the MFN process in Section 252(i) ofFrA96;

3. SWBT shall implement a cost-based virtual collocation tariffavailable to all CLECs;
4. SWBT shall allow CLECs to buy equipment from non-SWBT entities, and in tum, sell the

equipment to SWBT in order to reduce the CLECs' costs.

ITEM TWO: Has SWBT provided nondiscriminatory access to network elements in accordance
with the requirements of section 251(cX3) and 252(dXl) ofFTA, pursuant to 271(c)(2)(B)(ii) and
applicable rules promulgated by the FCC?

RECOMMENDAnONS: In addition to the recommendations addressed above in the public
interest section, and the ass and performance standard sections addressed below. the Commission
recommends the following, the details ofwhich could be established in the collaborative process. The

1625l-Cominission Recommendation
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Commission believes implementation ofboth the spirit and the letter ofthese recommendations would
lead to an affirmative answer on this checklist issue.

1. SWBT shall offer at least the following three methods to allow CLECs to recombine UNEs.
These three methods attempt to balance SWBT's security concerns with the desire ofCLECs
to combine UNEs:

ITEM THREE: Has SWBT proVided nondiscriminatory access to the poles, ducts, conduits, and
rights-of-way owned or controlled by SWBT at just and reasonable rates in accordance with the
requirements ofsection 224 ofthe Communications Act of 1934 as amended by the ITA96 pursuant
to 271 (c)(2)(B)(iii), and applicable rules promulgated by the FCC?

RECOMMENDAnON: IfSWBT implements the Commission's recommendations in the public
interest section above. and the OSS and performance standard sections addressed below, the
Commission believes SWBT will meet this checklist item.

ITEM FOUR: Does the access and interconnection provided by SWBT include local loop

6/2/98
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-virtual collocation ofcross-connects at cost-based rates.

-access to recent change capability ofthe switch to combine loop port combinations. and

-electronic access such as Digital Cross Connect (DCS) for combining loop and port at cost
based rates. where available~

2. SWBT, Commission Staff, and the participants to this proceeding shall explore the following
issues during the collaborative process:

--additional methods for recombining UNEs or for allowing CLECs to combine UNEs and the
costs associated with such methods~

--whether SWBT is providing any and all individual UNEs required by ITA96~

3. Concerning virtual collocation ofcross connects. the Commission recommends that CLECs be
able to provide incumbent local exchange companies (ll..ECs) with rolls of their own wire.
When a customer changes carriers from the ll..EC to a CLEC. the ll..EC would take out a wire
from the CLEC's inventory. untie and remove the ll..EC's wire. and insert and tie the CLEC's
wire. Similarly. ira customer returns to the ll..EC. the ll..EC must remove the CLECs wire.
insen its wire. and return the CLEC's wire to the CLEC's inventory. SWBT. under this
scenario, would be able to recover its forward-Iookirig, economic costs and insure the security
of the network~

4. Concerns have been raised about the Commission requiring CLECs to obtain right to use
licenses, where necessary, when leasing UNEs. Under the current UNE rates, the Commission
believes the right to use decision made in the mega-arbitration is appropriate. However. the
Commission invites CLECs to seek a UNE-Right to Use adder. This adder would compensate
SWBT for costs associated with right to use arrangements. For CLECs choosing to pay the
cost-based adder, SWBT would agree to provide the right to use arrangements as a wholesale
function. For CLECs choosing not to pay the adder, the Commission's position in the
mega-arbitration would apply. The parameters of this issue shall be negotiated in the
collaborative process.
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ITEM SIX: Does the access and interconnection provided by SWBT include local switching
unbundled from transport, local loop transmission, or other services in accordance with the
requirements ofsection 271(cX2)(B)(vi) ofFTA96 and applicable rules promulgated by the FCC?

1. SWBT shall be required to provide the multiplexar and the unbundled dedicated transport
(UDn as a UNE;

2. SWBT shall be required to demonstrate that it is complying with the order in Docket No.
18117 and that it is providing two-way trunks upon request to CLECs. Although the
Commission concurs with SWBT that the mere existence ofa past dispute that has been
resolved by the Commission does not disqualify SWBT from satisfying a check list
requirement, it is necessary for SWBT to demonstrate that it is, in fact, complying with the
Commission's orders.

transmission from the central office to the customer's premises, unbundled from local switching or
other services in accordance with the requirements of section 271(c)(2)(B)(iv) ofFTA96 and
applicable rules promulgated by the FCC?

RECOMMENDATIONS: In addition to the recommendations addressed above in the public
interest section, and the OSS and performance standard sections addressed below, Staff .
recommends the following, the details ofwhich could be establ~shed in the collaborative process. Staff
believes implementation ofboth the spirit and the letter ofthese recommendations would lead to an
affinnative answer on this checklist issue.
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1. SWBT shall publish a technical manual showing CLECs how to use the unbundled loops to
provide Asymmetric Digital Subscriber Line (ADSL) and High-Speed Digital Subscriber Line
(HDSL) services. Spectrum management ofavailable cable space shall be conducted by SWBT
in an expedited manner, upon request from a CLEC who intends to use the unbundled loop for
high speed ADSL and/or HDSL services;

2. SWBT shall also allow 4-wire HDSL service on an unbundled loop, provided the subscriber to
such service has adequate cable or channel capacity or other means to place 911 calls from the
same location;

3. SWBT must demonstrate it is complying with its development/reporting obligations for digital
subscriber loops and that CLECs using recombined UNEs will have access to mechanized line
testing (MLT) at parity with SWBT before the Commission can recommend that SWBT be
found to have met this checklist item. Moreover, to the extent SWBT provides virtual
collocation ofthe cross-connect and/or disconnection by recent change order, the MLT issue
may be resolved.

ITEM FIVE: Does the access and interconnection provided by SWBT include local transport from
the trunk side of a wireline local exchange carrier switch unbundled from switching or other services
in accordance with the requirements ofsection 271 (c)(2)(B)(v) ofFTA96 and applicable rules
promulgated by the FCC?

RECOMMENDAnONS: In addition to the recommendations addressed above in the public
interest section, and the OSS and performance standard sections addressed below, the Commission
recommends the following, the details ofwhich could be established in the collaborative process. The
Commission believes implementation ofboth the spirit and the letter of these recommendations would
lead to an affirmative answer on this checklist issue.
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