
Although I concur with most of today's order, I respectfully dissent from the majority

opinion when it denies granting costs and anorney fees to Mel. I would grant costs and fees to

MCI. The majority opinion is inconsistent with the Commission's September 30, 1997 order in

Case No. U-11229 (involving the City of Southfield complaint against Ameritech Michigan for

inadequate 9-1-1 service), the December 17, 1997 order in Case No. U-11412 (involving

Ameritech Michigan's violation of Section 305(3) of the MTA for use of its AmeriChecks

promotion), the March 24, 1998 order in Case No. U-11507 (involving Ameritech Michigan's

violation of Section 308(3) of the Act due to its failure to notify the Commission of the transfer

of assets to an affiliated company), and the May 11, 1998 order in Case No. U-11550 (involving

Ameritech Michigan's violation of the Commission's August 1, 1996 order in Case No.

U-11038 regarding failure to implement intraLATA primary interexchange carrier change orders

in a reasonable manner). It is both surprising and disappointing that this Commission, when

faced with a pattern of anticompetitive conditions unilaterally imposed by the incumbent local

exchange carrier, would reverse itself by denying reasonable costs and attorney fees to those who

are seeking our help. I fear that the wrong message is being sent. Those subjected to the

anticompetitive conditions are required to suffer through the long regulatory complaint process,

only to be rewarded by having to pay the costs associated with correcting the injustice. This, in

fact, rewards those who would impose anticompetitive conditions and penalizes and discourages

those who are wronged in the process.

Finally, in my opinion, the Commission should maintain consistency in its approach so that

the regulated and non-regulated components of the industry, the incumbents and hopeful

competitors, the Commission's Administrative Law Judges and Staff can develop and maintain a

sense of regulatory direction from this Commission. For this reason, and the reasons stated

above, I respectfully dissent from this portion of the order.
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JNTRODUcnON AND BACKGROUND

This proceeding began with a request on November 22, 1996 .&om AT&T Communica

tions of the Mountain States, Inc. (AT&n for the Montana Public Service Commission

(Commission) to arbitrate pursuant to 47 U.S.C. § 252(b). AT&T bad been unable to negotiate

all the tenns and conditions of interconnection with U S WEST Communications, Inc. (U S

WESn and requested Commission arbitration ofthe unresolved issues.

The Commission held an arbitration hearing from February 4 through February 14, 1997,

and issued its Arbitration Order, Order No. S961b, on March 20, 1997. Both AT&T and U S

WEST petitioned for reconsideration ofparts of the Commission's arbitrated decision. The

Commission issued its Order on Reconsideration, Order No. S961c, on July 9,1997, directing the

parties to file a single agreement incorporating the decisions from both orders within.4S days of

service of the Order on Reconsideration.

On July 18, 1997, the United States Coun ofAppeals for the Eighth Circuit issued itS

decision in Iowa mils Bd" et al, y. FCC, 120 F,3rd 793 (8th Cir., 1997), amended on reh 'g,

135 F.3d 535 (Oct 14, 1997), cert. granted, sub nom. AT&T Coa), y, Iowa mils. Bd" 118 S.Ct.

683 (1998). This order amending the Court's earlier opinion affected the Commission's

decision. Despite the opinion, the panies filed a single agreement on September 4,1997.

However, the agreement was Dot ex~uted and it included nwnei'ous provisions setting forth both

sides of issues which arose following the Eighth Circuit's opinion. It also included other issues

which arose between the panies from their negotiations foJlowing the Eighth Circuit opinion and

the Commission's arbitrated decision.

.'
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The parties represented to the Commission with the ~~ber filing that the juxtapo$ed

language in their unsigned agreement was their respective final proposed language on each

remaining unresolved issue. The parties have requested the Commission to decide these issues

before they execute thm interconnection agreement. Some ofthese issues ww:re thought to be

resolved before the first order in this matter was issued by the Commission.

Shortly after the parties filed their agreement, AT&T asked the Commission for a

meeting to present further infonnation explaining many oftbe still-unresolved issues, stating that

this had been done in other U S WEST states. The Commission directed its staff to meet

infonnalJy with the parties' representatives. lbis meeting took place on September 25, 1997.

Although the parties used this meeting to further explain nwnerous issues, any information that

J might be characterized as additional evidentiary infonnation presented by the parties at that time

is not used as support for any ofthe Commission findings in this Order.

The Eighth Circuit reconsidered and clarified its July 18, 1997 opinion in its Order on

Petitions for Rehearing dated October 14, 1997. Notably, the Court vacated the Federal

Communications Commission's (FCC) rule 51.31 5(b) which prohibited incumbent LECs from

separating existing network elem~t combinations. The parties requested the opportunity to file

additional briefs to address the effect of the October 14 order on the network element combiDa-

tion issues still pending before the Commission.



ITelecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. S6 (to be codified as ."
amended in scattered sections of47 U.S.C.).

•

•
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The Commission's resolution ofthese additional issues is guided by the provisions ofthe

Telecommunications Act of 19961 and the rules developed by the FCC pursuant to the 1996 Act.

1. blue Nt. A.J; CombiDltioDJ. Plrt A. Dcfjpitiop•• p. 6i Virtuil ColloSltioP.
Plrt A. p. 36. Sec;tioD 40.2.J; RecitalllCetiop. Fourth ""'caN - Plrt Ai
Attacbmcgt 3· p. J. 2. IDd 4. SeetiOD J.2.2. SectiOD 2.$. IDd SCC;tiOD 3.3: IDd

. Attacbmcgt 5 • p. J7. Section 3.2.J 5.J

COMMISSION DECISION

1. After the Eighth Circuit issued its July 18, 1997 decision in Iowa Thils. Bd" the

Where differing results might be acceptable UDder the 1996 Act, we may also be guided by

McmtaDa law and Commission regulations. In addition, we do not consider issues that appeared

to be resolved by compromise or otherwise during the infonnal meeting held on September2S,

1997.

A. Part A

parties' interpretations of the Court's holdings differed dramatically. The Court's initial opinion

and its October 14, 1997 order on rehearing invalidated certain FCC rules requiring the ineum-

bent local exchange carriers to combine elements for competitive carriers and to provide

elements in existing combinations. The Act and the Iowa Utils. Bd. opinions provide the

following framework: (1) U S WEST must provide AT&T with access to unbundled network

elements (UNEs); (2) AT&T can purchase any or atl of the network elements it needs as

unbundled elements; (3) U S WEST need not combine unbundled elements for AT&T, but US

WEST must provide the access to U S WEST's network that AT&T needs in orderto recombine
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the unbundled elements; and (4) alth~ugh the FCC rule prohibiting the disassembling of

currently combined elements (47 C.F.R. § 315(b» has been vacated, the Act does not prohibit the

charge advocated by U S WEST-at least until permanent prices are developed.

argument and detennined that the price for unbundled elements should include the rebundling

US WEST now contends that the Eighth Circuit's rejection of the rule preventing3.

4. According to AT&T, the FCC's Third Order on Reconsideration' stated that such

an incumbent LEC from separating network elements that it currently combines means that the

a particular service as for resale ofthat service. The Commission accepted U S WEST's

sale ofunseparated components as part ofunbundled network elements.

2. US WEST's advocacy in the pre-arbitration portion ofthis proceeding and

throughout the arbi1ration hearing and post-hearing briefing period was consistent: U S WEST

argued that there must be a "rebundling" charge2 .equal to the difference between the resale price

and the unbundled element price, thereby making the clwJe the same for unbundled elements of

interconnection agreement cannot require U S WEST to provide any elements in a combined

state to AT&T. US WEST further contends that it may sever existing connections between

elements and require AT&T to recombine the elements inside a collocated cage in US WEST's

central office or, ifno space is available, by virtual collocation.

actions by an incumbent local exchange carrier (ILEC) would impose costs on competitive local

exchange carriers (CLEC) that the ILEC would not incur, and thus would violate the requirement

2This has also been referred to as a "glue" charge.

'Third Order on Reconsideration, 12 F.C.C.R. 12460, CC 96-98, FCC 97-295 (reI. Aug.
18, 1997).

•
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it has provided in combination and require each CLEC that wishes to provide services through

unbundled elements to connect to the individual unbuncited elements by use ofcross-eonneets •

between U S WEST's facilities and the CLEC's facilities. Ifno space is available for a CLEC to
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under §2SI(c)(3) ofthe Act that n.ECs provide nondiscrimiDatory access to unbundled

elements. AT&T further asserts that altbough the Eighth Circuii ruled that a new entrant may

acbieve the capability to provide telecommunications services completely through access to

unbundled elements, U S WEST inconsistently proposes to require AT&T to recombine the

network elements it purchases while refusing to grant the access to its facilities that would be

necessary with such a requirement.

s. u S WEST's proposed contract language would require all CLECs to own or

control facilities to acceSs unbundled elements. U S WEST would require CLECs to collocate

equipment in U S WEST's central offices. US WEST proposes to then unbundle elements that

do this, then U S WEST would require the CLEC to use vinual collocation to accomplish the

element combinations required.

6. However, U S WEST states that it will usn combine elements for a CLEC when

the CLEC wishes to provide service via virtual collocation. Virtual collocation does not

contemplate that a CLEC has access to its own collocated equipment; rather, the ILEC performs

all functions for tbe CLEC with tbis mangement. U S WEST's position on this begs the

question: If there is no room to pbysically collocate, how is the CLEC going to physically locate

the "cage" in which it will make its cross-eonnections? The simple answer is that the CLEC will

not be able to combine unbundled elements at all and virtual collocation could only be used for

pure faciHties-based interconnection.

5 •I

•



and to subject them to service outages ofindefinite duration while the incumbent disconnects and

• the new entrant reconnects networlc elements that were already connected to each other. In

agreement which require U S WEST to provide elements in existing combinations; it is critical

• that the agreement contain details ofcombining and recombining, specific prices, and other

particulars for implementation. ATciT states that the agreement as it now exists contemplated
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7. AT&T states that U S WEST's proposed resolu1ion ofthis issue would delete all

language in the juxtaposed agreement that deals with combinations. It argues that it is impossi

ble for an intereoDnecDon agreement to be complete or to comply with the requirements ofthe

1996 Act unless it clearly and wiambiguously describes how AT&T will be allowed to provide

services through combinations ofUNEs. It fUrther ergues tbat-iftlle Commission determines that

ATciT must combine elements that U S WEST bas tom apart, the interconnection agreetDeDt

must specifically provide: (1) how AT&:Twill have access to U S WEST's network to obtain and

combine UNEs; and (2) the terms and conditions (including price) under which 'the tINEs will be

available. According to AT&T's argument, it is not enough to simply delete provisions from the

that US WEST would provide tINEs in combination ifrequested by AT&T; therefore no

provisions have been included for U S WEST to uncombine and AT&T to combine elements,

and no information to provide for AT&T to gain access to U S WEST's networlc to accomplish

the combination ofelements U S WEST chooses to separate. According to AT&T, this would

render the agreement fatally incomplete, create significant barriers to entry, and is contrlly to the.
1996 Act.

8. AT&T further asserts that the sole pwpose ofU S WEST's present intent to

separate elements is to impose additional, artificial costs upon new entrants and their customers





13. U S WEST is 1Dlwilling to allow CLECs access to its network in any manner

except by collocating equipment, which the Court expressly stated CLECs are Dot required to do.

• U S WEST's proposed contract terms would require AT&T to recombine elements that it has

sharing. Stt. t.g.• 69-6-101, MCA (repealed in 1997, after Congress passed the Te1ecommumca-

Act's primaJy objective which is to introduce competitionin~ 1~ exchanae markets aDd erode

the existing monopolistic nature ofthe industry. AT&T asserts that the Eighth Circuit has m8de

it abundantly clear that the federal.ovc:mment bas a limited role and the states have a significant

role in the regulation oflocaJ exchange service. _

8DOCKET NO. 096.11.200, ORDER NO. S961d

12. Montana's markets have always been open to competition. Even before the 1996

With subsection 251(d)(3). Congress intended to preserve the states' traditional
authority to regulate local telephone markets and meant to shield state access and
interconnection orders from FCC preemption so long as the state nalea are
consistent with the requirements ofsection 251 and do not substantially prevent
the implementation ofsection 251 or the purposes ofPart D.

11. The Eigltth Circuit did in fact emphasize the significant and substantial role of

state commissions under the 1996 Act. The Court stated that § 2S1 does DOt apply to state

had opened local telephone markets to competition prior to the 1996 Act and that § 251(dX3)

statutes or regulations that are independent from the 1996 Act and noted fUrther that many states

was designed to preserve such work of the states. Iowa Utils, Bd.. 120 F.3d at 806-07. The

Court stated,

Act. pro-competitive statutes bad long been in effcct that required interconnection and structure

ld,., at 807.

lions Act of 1996). Moreover, the Montana Legislature adopted a pro-competitive stance before

the federal Act was enacted. Set, t.g., §§ 69-3-801 and 69-3-809, MCA.

•
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UtUs, Bd" 120 F.3d at 81S. The Court further stated that, '"The fact that the ILECs object to this

rule indicates to us that they would rather allow entrants access to their networks than have to •

rebundle the mtbundled elements for them. IA., at 813. The materials before this Commission do

4Briefmg by both~es in December 1997 to address the effect ofthe Eighth Circuit's
October 14, 1997 ruling discusses alternatives to the dilemma created in this proceeding_ AT&T
suggests several alternatives to physical collocation and virtual collocation; U S WEST attached
recent correspondence between the panies which refers to a Single Point ofTmnination (SPOT)
method. However, the substance ofthe panies' arpments for alternatives is not pan ofthe •
record and cannot be considered by the Commission at this time.

not suppon the Court's conclusion.
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chosen to unbUDdle, without permitting AT&T access to ~e elements to recombine them. It has

taken the Eighth Circuit rulings to an illogical extreme. U S WEST cannot have it both ways

either it pem1its CLECs to purchase combined elements or it pem1its access to its network so that

CLECs can perform the combinations, without requiriq collocation.4 .

14. The record in this proceeding contains DO evidence fi'om which the Commission

can dete~e that US WEST will fulfill its obligation to provide AT&T with access to its

network. The Eighth Circuit's July 18, 1997 opinion states that a CLEC who orders UNEs"is

entitled to gain access to allmtbundled elements that are sufficient, when combined by the

requesting carrier, to enable the requesting camer to provide telecommunications service." 1mB.

1S. The arguments that have been made in this proceeding do not demonstrate that

U S WEST is willing to permit this access. U S 'WESTts advocacy is that CLECs can only

obtain access to UNEs by co~locating equipment in each central office that a CLEC wants to

provide service fi'om. Collocatina a "cage" and the accompanying cost ofconnectiq with U S

WESTts network in cvmy eentrIl oftiee and by evm CLEe is likely to be quite costly to Dew.
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entrants and perl1aps to U S WEST as well. EvelY CLEC wishi;DI to use UNEs will have to

collocate its own equipmCDt in each U S WEST central office serving~ the CLEC wishcs. to

serve. This wiD drive up the cost for CLECs to provide serviCe in competition with the ILEC

and may constitute a barrier to CLEC entry, which this CommiS$ion cannot support.

16. Not only will CLECsincW' additional costs which could be avoided, U S WEST

will ineW' costs to unbundle combinations so that the CLEC can make its own combinations. It

will inCW' further costs to recombine elements if the CLEC'scustomerreturDS to U S WEST, as

will the CLEC to unbundle the elements from its connections. It makcs liUle economic sense to

require the CLEC to invest this heavily to enter the market The use ofUNEs to gain market

entry should fulfill the goals offederal and state law to encourage competition; it should not have

• the effect ofestablishing a bamer to entry for the CLECs.

17. The Commission must ensure that its decision is consistent with the goals and

policies of the federal Act and Montana law. We conclude preliminarily that the agreement

should set forth detailed procedures for AT&T to obtain access to unbundled elements-proce

dures that do Dot conflict with the stated purposes in the MontanB Telecommunications Act

(MTA) to maintain universal service availability at affordable ratcs and to encourage competition

in all telecommunications markets. ·Section 69-3-802, MCA. Absent such procedures, it is.
reasonable to restrict U S WEST from disassembling existing UNE combinations.

18. The Eighth Circuit orders preclude a CLEC's acquisition ofalready combined

elements at cost-based rates. The Coun stated that such would "obliterate the careful distinctions

Congress has drawn in subsections 251 (cX3) and (4) between access to unbundled network

• elements on the one hand and the purchase at wholesale rates ofan incum~t'stelecommUDiea-



decision imposing the vacated combination requirement would conflict with the 1996 Act and is

disassembling ofcurrently combined elements has been vacated, U S WEST must provide access

120 F.3d at 813 (Oct. 14, 1997). US WEST argues this holding also confirms that forcing it to

•

•

•

11DOCKET NO. D96.11.200, ORDER~O. 596ld

tions retail services for resale on the other.It IoWl DUlSe Bd., Order on Petitions for ReheariJla,

135 F.3d 535, 1997 U.S. App. LEXIS 28652, at "3-4, amending initiol decision reported Q/

combine UNEs for AT&T at cost-based rates undermines the distinction between resale and

19. We disagree. U S WESTs argument is contrary to the Eighth Circuit's holding

preempted by the Act.

that CLECs can provide services entirely through the ILEC's unbundled elements without

invoke state Jaw authority to take action inconsistent with § 251 because any Commission

§ 251 (c)(3) and cannot stand. Therefore, according to U S WEST, the Commission cannot

an ll..EC from separating network elements that it may cwrently combine is contrary to

that US WEST combine UNEs for AT&T. US WEST further argues that anY mle that prohibits

UNE pricing created by the Act and bars the Commission from imposing a state law requirement

owning or controlling any oftheir own facilities. Although the FCC's rule prohibiting the

to its network to enable AT&T to recombine elements, and it may not do so in such a way as to

discriminate against other competing providers or to crute anticompetitive baniers to entry..
20. U S WESTs position is also inconsistent with its prior argument in this Docket

that the Commission should permit it to charge a ''rebundJing charge." The Commission

accepted U S WESTs argument that the price for unbundled elements should include a

rebundling charge-at least until permanent prices are developed. The Eipth Circuit precludes

CLECs from acquiring UNEs at cost-based rates. The rebundIinl charle, advocated by
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'This page is numbered as "S7" in the second draft provided to the Commission. In the
fIrst draft, numerous references were to "Utah" instead ofMontaDa, and the paae was numbered •
as "2" (there were two pages numbered as "2" in the fust draft). .

provides for AT&T to gain access to U S WEST's network for purposes ofcombining elements.

statement reflecting the Commission's decision relating to existing combinations, which will not

•

•
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Attachment 3 (p. 4, Section 3.3): AT&T's proposed language on combina-f.
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g. Attachment 5 (p. 17, Section 3.2.15.1): The Commission is unclear what

e. Attachment 3 (p. 2, Section 2.5): AT&T's proposed term relating to the

rehearing. The provision should include a statement reflecting the Commission's decision that

adopted; AT&T's proposed provision is inconsistent with the Eipth Circuit's decision on

d. Attachment 3 (p. 1, Section 1.2.2): U S WEST's proposed language is

the entire phrase "separately or in any combination" should be deleted.

c. Recitals section. fourth Whu'4t (part A, p. 87'): AT&T's proposed phrase

should be deleted to conform to the Eighth Circuit's decision on rehearing. For further clarity

existing combinations will not be unbundled unless the parties negotiate an lJDendment that

demarcation point is rejected as inconsistent with the Eighth Circuit's decision on rehearing.

tions and the reference to provision ofbetter service than U S WEST provides itselfshould be

affiliates, or any other third party.

deleted. U S WEST must only provide services at parity to that which it provides itself, its

the intent is for this provision. The "combination" language is inconsistent with the Eighth

Circuits decision on rehearing and should, therefore, be deleted. The provision should include a..
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be unbundled unless the parties negotiate an amendment that provides for AT&T to gain~

to U S WEST's network for purposes ofcombining elements.

2. Illn Nci. A-2j Inteliectu.1PropertY - Part A. SecUop $

22. As stated by U S WEST, the dispute over intellectual property provisions involves

two distinCt issues related to requests made by AT&T for a service that involves the intellectual

propeny ofa third party. The two issues are: (1) which party must obtain the third party's

pennission for the use ofthat intellectual property, and (2) who should bear the responsibility if

that third party refuses to grant permission to sell or sublicense its intellectual property to

AT&T?

23. US WEST's position is that AT&T should bear the burden ofobtaining the

pennission and paying any required fees to the third party. U S WEST funher contends that it

should not be held responsible for damages caused by a breach of the license agreements US

WEST holds with the third party owners. U S WEST states that its proposed contract language

recognizes that it is not in a position to mandate that an independent, third party owner sell its

propeny to anyone. U S WEST further states that it has offered to facilitate any negotiations

between AT&T and the third party in an effort to facilitate AT&T's use ofsuch third party

propeny. If the third party owner refuses to grant AT&T permission, then U S WEST believes

AT&T should be responsible for any damages caused by unlawful use ofthe third party

intellectual property. US WEST argues it is unreasonable and unfair ifAT&T insists that US

WEST provide a service even ifit means violating a license agreement, and that U S WEST must

then bear responsibility for aU damages resulting from such violation.



nondiscriminatory access to network elements means that the access received by CLECs and the.

impose a potentially fatal barrier to entry by CLECs in the local exchange market.

25. AT&T also makes the following assertions, which are undisputed by U S WEST:

agreement with literally dozens ofthird parties whose inteDectual property rights could be

infiingcd by such access. AT&T asserts that the Act's requirement in § 2S1(c)(3) which pcnnits

•

•

15DOCKET NO. D96.11.200, ORDER NO. S961d

24. AT&T argues that U S WEST's contract term'would prohibit CLEC access to

some ofthe most vital network elements unless and until a ncw entrant ncgotiates a separate

(a> US WEST has not established that the mere sale ofUNEs to AT&T or any

new entrants' access to ILECs' network elements, is critical to effectively opcDiDg the local

exchange market to competition. AT&T alleges that US WEST's position is an attempt to

(b> lfit is necessary to amend existing licenses, the 1996 Act obligates U S

fee.

WEST to obtain amendments instead ofusing its existing licenses as a shield to prevent

competitive entry to local markets. The requirement in § 251(c) that U S WEST provide

element itselfmust be at least eqUal in quality to that which the !LEe provides to itself. This

prevents the ILEC from prospectively entering into agreements with its vendors that would

preclude it from providing nondiscriminatory access to its facilities to new entrants. AT&T

assens that U S WEST has an affinnative duty to negotiate future agreements to include any

provisions that might be necessary to facilitate its obligations under the Act for services. It



leverage with existing vendors so that it can reopen licenses in the ordinary course ofbusiness

• and achieve cost economies~d efficiencies otherwise unavailable to new entrants. On the other

Interconnection Order, at 111. US WEST by vinue of its size and large capital investment, has

permission to use the vendors' intellectual propeny, and the likely result would be fees in excess

16DOCKET NO. 096.11.200, ORDER NO. 5961d

further argues that U S WEST's existing licenses should be ~ted no differently because 1202

. (c) US WEST's obligation to negotiate license amendments is a part ofthe

ofthe FCC's Interconnection Order' requires U S WEST to make feasible modifications to its

existing facilities in order to provide nondiscriminatory access to new entrants. Therefore, the

Commission should CODClude that the Act imposes on U S WEST an obligation to renegotiate its

license agreements to ensure that CLECs are provided with access to its network that is at least

equal in quality to that which U S WEST enjoys.

general policy requirement that ILECs' unique economies be shared with new entrants.

(d) The FCC's Infnytryeture Sharin, Order' is analogous to this situation. The

hand, AT&T and other CLECs would be forced to. negotiate for the sole purpose ofsecuring

of those paid by US WEST as part ofthe purchase of the equipment

FCC rejected a similar argument by an ILEC that sharing intellectual property must be condi-

'In re Implementation Orb Lgcal Competition Provisions in the Telecommunication$
Act of 1996, First Repon and Order, CC Docket 96-98, FCC 96-325, 11 F.C.C.R. 15499 (1996)
Ontersonnection Order), Order on Reconsidmtjgn. 11 F.C.C.R. 13042 (1996), Second Order on .
Reconsideration, 11 F.C.C.R. 19738 (1996), Thjrd Order on Reconsideration, 12 F.C.C.R. 12460
(1997). .

'ln the Maner ofImpJemCDtltion ofInftl$!nu:ture Sharin, Provisions in the Telecommu
nications Act of 1296, Report and Order, 12 F.e.C.R. 5470 (Suppl.), CC Docket No. 96-237,
FCC 97-3~ (Feb. 7, 1997) Onfruttue;ture Shari", Order).

•

•
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tioned on the qualifying carrier's obtaining a license 1i'om persons having a protected interest in

the property, stating that § 259(a) ofthe Act requires ILECs to make available to any qualifying

camer such public switched network in1iastrueture, technology. information, and telecommUDi·

cations faCilities and functions as may be requested by the qualifying camer for the pmpose of

enabling the canier to provide telecommunications services. AT&T asserts that this order staDds

for the foJIowing: Ifthe only way a CLEC such as AT&T can obtain access to U S WEST's

network is to first modify the private contracts that U S WEST bas with vendors, then U S

WEST has the affinnative duty to seek and obtain those licenses from third parties and it is not

enough for U S WEST to offer to "use reasonable efforts to facilitate" AT&T's negotiations with

the vendors. AT&T argues that this lnfrastnJcture Sbarine Order is persuasive authority for

requiring U S WEST to take steps. ifnecessary. to modify existing agreements and licenses as

pan of its broader duty to comply with the nondiscrimination obligations in the Act. U S WEST

has every incentive to construe its existing contractual arrangements to preclude it from

satisfying its obligation to provide nondiscriminatory access to tINEs.

•

•



the other Pany, and, to the extent necessary, use reasonable efforts to facilitate the negotiation of

any necessary licenses." The record is ban: as to whether U S WEST has taken any steps to

• facilitate negotiations for AT&T or any other CLEC.

Added to that is the lack oflegal precedent to guide our decision. The Commission's resolution

plated by the 1996 Act can be classed as anything other than U S WEST's own use of third party

18

28. The issue is further complicated by U S WEST's refusal to pant AT&T any
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modifications or sublicenses to U S WEST's existing agreements, whether in)' such modifica-

tions or sublicenses are in fact necessary, and what obstacles may be present that prevent either

U S.\VEST or AT&T from negotiating required changes. Further, there is no evidence that

quantifies the-number ofsublicenses required or separate ag:recments that may have to be

modified.

.-

29. Given this lack ofevidentiary and noticeable material, the Commission concludes

access to its network. See Issue No. A-I above which discusses combiDation ofelements.

of this issue must consider not only AT&T. but also other CLECs who may adopt AT&T's

interconnection agreement as their own. Further, the Commission's decision may affect other

CLECs who negotiate their own agreements with US WEST. Finally. we have no record

evidence or other source from which to conclude that access to unbundled elements as contem-

intellectual propeny.

that its decision should be based on the pro-competitive policies set forth in Montana and federal

law. The Commission concludes that U S WEST has not made a persuasive argument to support

its position. U S WEST's proposed contract language states that U S WEST will "use reasonable

effons to provide a list ofaD known and necessary Third Party Intellectual Property applicable to

••



anecdotal, Commission staffbas had indications that there are a number ofnew entrants who are

obtains for itself as the owner of the network facilities. The CLECs may need to be privy to U S

bear the cost ofobtaining these sublicenses for CLECs because to require payment ofAT&T

and/or other CLECs who have already executed agreements with U S WEST for interconnection.

•

•

•
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30. The Commission has approved nearly thirty interconnection agreements to date.

Rarely a week goes by without at least one filing for approval ofan agreement between U S

WEST and another patty-for resale, for unbundled elements, for facilities interconnection, or a

combination ofthe three. There is no indication that this will slow down; rather, although

32. From that conclusion. it seems the logical next step is to require U S WEST to

contract to become effective so they can adopt it as their own.

31. For Montana agreements alone, third party vendors could be inundated with

requests for licenses. These licenses would likely be different than the licenses U S WEST

either in the process ofnegotiating agreements with U S WEST, or are waiting for this AT&:T

WEST's agreements so they can understand what it is they need to have a license to use. It

would seem much simpler and more efficient for U S WEST to negotiate these sublicenses so

that all CLECs are covered by them. Therefore, the Commission rejects U S WESTs proposed

Section 5.3.

would place an unproportionate share ofcosts on these CLECs. The Commission rejects U S

WEST's contract Section 5.2, which would have required CLECs to obtain a license or pennis-

sion for access or use ofintellectual propeny, to make all payment to obtain the license, and to

provide evidence of the license.



should be made as shown below. The Commission has rejected and accepted certain parts ofthe

correlative language would permit a party to treat the intellectual property as if it were not joint

33. The Commission accepts AT&T's proposed language in the Jut seDteDce ofits

proposed Section 5.1 as a preferable alternative to U S WEST's Sections 5.2 and 5.3. The

Commission also accepts other language in AT&T's proposed Section 5.1, which is similar to

that ofU S WEST's Section 5.4. The deleted language in AT&T's 5.1 appears to allow a party to
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34. Not all language in these proposed clauses is accepted, however, and corrections

5.1 Any intellectual propeny jointly developed in the course ofper
fonning this Agreement shall belong to both Parties whe shall he, e
tne risht te Iflllt nen eHehssi ie Jieemes te IftiN parties eHeept 113
ether ,ti:x cielipateci in ,,,,itiftC b) one PIU1) te Iftotfter. Any
intellectual property which originates &om or is developed by a
Party shall remain in the exclusive ownership ofthat Party. &0
ccpt for a Ii.iteal lieeDle to IIIe p.tcDb or CO""cllb to tile
exteDt Deeena" for the P.rties to IIIe all) facilities or eqll•
• c.t fiDel.aI.Clof...ar~ or to renin a..) Ie" icc lolel) AI

pro, ieleal ••eler tIIit Acree.ellt, 110 lin"le ill pate..t, cop, ript,
traele.arlc or tralle lee"., or other propricea" or .teHee..al
prope", prese..t" or lIereafter ohlleel, cODtrolleei or lice••ahle
It) a Part), it cra.teel to the other Pa", or .haH he illlplieel or
arise h, e.toppeL It is the responsibility ofeach Party to ensure at
no additional cost to the other Party that it has obtained any neces
sary licenses in relation to intellectual propeny ofthird parties used
in its network that may be required to enable the other party to use

unilaterally determine when the other party can grant non-exclusive languages; U S WEST's

property. The Commission has received no evidence or briefing on either party's position

relating to use ofjointly-owned intellectual property.

parties' several sections on intellectual property. Because of the way they arc drafted, it is not

possible to accept either party's sections in full. The first two sentences and the last sentence in

AT&T's Section 5.1, accepted by the Commission, should read as follows:

• ••

•


