
DOCKET FILECO~~O

SEP 11 7998
Before the ~~

FEDERAL COMMUNICATIONS COMMISSION ~OF~=::"",
Washington, D.C. 20554

In The Matter of

BellSouth Telecommunications, Inc.
BellSouth Tariff FCC No. 1
BellSouth Transmittal No. 476

)
)
)
)
)

DIRECT CASE

CC Docket No. 98-161

Date: September 11, 1998

BELLSOUTH TELECOMMUNICATIONS, INC.

M. Robert Sutherland
Richard M. Sbaratta

Its Attorneys

Suite 1700
1155 Peachtree Street, N. E.
Atlanta, Georgia 30309-3610
(404) 249-3386

e,i rac'd
,;~ !} Cn ~ ------

,~ ...
_._.._._--_._--_._---_ •.._-



TABLE OF CONTENTS

Summary i

I. Introduction 1

II. Description OfISP Internet Services .4

III. The Commission Has Jurisdiction Over BellSouth's ADSL Service 8

A. The Basis Of The Commission's Jurisdiction 8

B. Internet Traffic Is Jurisdictionally Interstate 11

C. BellSouth's ADSL Service Is An Interstate Service And Properly Filed In
BellSouth's Interstate Access Tariff 13

D. An Interstate ADSL Service Does Not Lead To An Impermissible Price
Squeeze 17

IV. Conclusion 18



SUMMARY

BellSouth ADSL service furnishes a high-speed data connection between two customer

designated locations. The primary customers for BellSouth's ADSL service are expected to be

information service providers (ISPs). ISPs will obtain ADSL service between their premises and

their subscriber's location and repackage the service with their information service. Thus,

BellSouth's ADSL service enables network service providers such as ISPs to incorporate this

high-speed data connection into a wide range of data and information service applications that

they offer directly to end users. The Commission suspended BellSouth's ADSL offering for a

day and instituted an investigation to address a single issue: whether BellSouth's ADSL service

offering constitutes an interstate access service, and thus is subject to the Commission's

jurisdiction.

The Communications Act of 1934, as amended (Act) vests the Commission with

jurisdiction over interstate and foreign communications by wire and radio. It is well established

that the key to the Commission's jurisdiction is the nature ofthe communications rather than the

physical location of technology. The Commission's jurisdiction starts with the facilities at the

originating end of a communication that are used to initiate a transmission and extends to the

facilities used to complete the communication at the terminating end of the transmission. In

asserting its jurisdiction over end-to-end interstate communications, the Commission has made

clear that its jurisdiction "over interstate communications does not end at the local switchboard,

it continues to the transmission's ultimate destination." Further, the FCC has jurisdiction over an

interstate communication irrespective of whether the interstate network used to transmit the



communications is a common carrier network or a non-common carrier network. Pursuant to

FCC precedents, as confirmed by the courts, the FCC's jurisdiction applies on an end-to-end

basis, from the point of origin of the communication to the point of completion.

Although the Act is premised on a dual jurisdiction paradigm with distinct spheres of

state and federal jurisdiction, there are nonetheless circumstances in which the state and

interstate aspects of a communications service cannot be segregated into its jurisdictional

components. Federal jurisdiction is pre-eminent where the jurisdictional components are

inseverable. For example, for special access, the Commission has determined that it is

impractical to identify and measure intrastate and interstate use of such dedicated services.

Accordingly, the Commission preempted state regulation of intrastate communications over such

services where more than ten percent of the total use of the service is related to transmitting

interstate traffic.

Thus, the law clearly establishes that the Commission's jurisdiction under the Act

extends from one end of an interstate communication to the other. The Commission's

jurisdictional authority is not diminished by the fact that a service provided over physically

intrastate facilities is used in connection with originating or terminating an interstate

communication nor is the interstate end-to-end nature of the communication altered by such an

arrangement. Finally, where there is mixed jurisdictional use but the intrastate and interstate

components are so intertwined as to be, from a practical standpoint, inseverable, the

Commission's jurisdiction is pre-eminent.

The relevant inquiry here is not just whether the exchange facilities used to connect end

users with ISPs constitute part of an interstate communication but also the extent to which
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Internet communications can be considered jurisdictionally severable. It is incontrovertible that

use of the Internet will invariably involve substantial interstate communications. In addition, an

ISP's subscriber typically communicates with more than one destination point on (or beyond) the

Internet during a single Internet communication, and may do so either sequentially or

simultaneously. The dynamic capabilities of the Internet render it impossible to segregate

intrastate from interstate communications.

The inability to distinguish the jurisdictional nature of each communication that traverses

an Internet connection coupled with the predominant interstate nature of Internet

communications lead to the inescapable conclusion that all Internet traffic must be considered

jurisdictionally interstate. It follows that the basic services, such as ADSL, that ISPs use to

provide Internet services must also be jurisdictionally interstate.

The final issue surrounding BellSouth ADSL tariff is the claim that if ADSL were an

interstate service, there would be a greater opportunity for price squeeze because the state

commissions would control the prices of unbundled network elements ("UNEs") while the

Commission would have jurisdiction over ADSL rates. This claim is specious. The introduction

of ADSL service does not create a jurisdictional division that was not otherwise present when the

Telecommunications Act was enacted. Nevertheless, the provisions of the Telecommunications

Act have been implemented and no evidence exists that any commission has been impeded in

carrying out its respective regulatory functions.

111



Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In The Matter of

BellSouth Telecommunications, Inc.
BellSouth Tariff FCC No.1
BellSouth Transmittal No. 476

)
)
)
)
)

DIRECT CASE

CC Docket No. 98-161
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accordance with the Commission's Order Suspending Tariff and Designating Issues For

Investigation ("Designation Order") in the above referenced matter released on September 1,
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I. INTRODUCTION

On August 18, 1998, BellSouth filed Transmittal No. 476 which introduced BellSouth's

ADSL service. BellSouth ADSL service furnishes a high-speed data connection between two

customer-designated locations. The service is provided as an overlay to existing BellSouth

network services. I Each ADSL connection or virtual circuit provides transmission speeds of up

to 1.5 Mbps downstream and 256 Kbps upstream. The overlay configuration used by BellSouth

enables ADSL customers to establish virtual circuits between the customer's serving wire center

and multiple end-user locations served by different serving wire centers.

Section 7.2.17 of BellSouth's Tariff FCC No.1 specifies that "the design, maintenance,
and operation of BellSouth ADSL service contemplates end-to-end communications originating
and terminating as overlay service using in-service, Telephone Company-provided compatible
end-user premises exchange line facility, BellSouth Exchange Access Asynchronous Transfer
Mode Service (XAATMS) as set forth in 21.3 following, and appropriate transport facility."
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The primary customers for BellSouth' s ADSL service are expected to be information

service providers ("ISPs,,).2 ISPs will obtain ADSL service between their premises and their

subscriber's location and repackage the service with their information service. Thus, BellSouth's

ADSL service enables network service providers such as ISPs to incorporate this high-speed data

connection into a wide range of data and information service applications that they offer directly

to end users. 3

On September 1, 1998, the Commission suspended BellSouth's ADSL offering for a day

and instituted an investigation to address a single issue: whether BellSouth's ADSL service

offering constitutes an interstate access service, and thus is subject to the Commission's

jurisdiction.4 The issue arises in the context of the expected use of BellSouth's ADSL service by

ISPs. The principle contention of those parties who opposed BellSouth' s tariff is that any

connection between an ISP's location and an end user is a local connection and subject

exclusively to a state commission's jurisdiction.

Those parties have fabricated a theory ofjurisdiction that is contrary to both fact and law.

The nature of the traffic that traverses the service in question determines jurisdiction. Contrary

While ISPs are expected to be the primary customers of BellSouth ADSL service, there is
nothing in BellSouth's tariff that precludes interexchange carriers, CLECs or other customers
from ordering and obtaining the service.

3 For example, on August 28, 1998, ICG Communications, Inc. announced that its
subsidiary, Netcom On-Line Communication Services, Inc. plans to launch ADSL service for
individuals, professionals and small businesses. According to the announcement, Netcom is
completing a successful ADSL trial, begun in May of this year and will roll out its ADSL service
later this year, beginning in San Francisco Bay area. Netcom Announces Di ital Subscriber Line
DSL Internet Strate and 3 1998 Launch Plan, August 24, 1 (vlSlte eptem er 8, 199 ,

< ttp: www.netcom.com w atsnew press s. tml>.

4 Suspension Order at ~ 2.

2



5

to the apparent belief of some, the destinations associated with the infonnation services are

relevant in detennining the end points of the traffic and, hence, its jurisdiction. As a matter of

law, where the traffic originates in one state and is delivered to a destination in another state or

foreign country, such traffic, from end-to-end is jurisdictionally interstate and subject to the

Commission's jurisdiction notwithstanding that such communications involve an ISP.5

In Section II, BellSouth discusses the nature of the ISP services that will primarily

incorporate BellSouth's ADSL service. These services are primarily Internet-based services. In

Section III, the legal basis for the Commission's jurisdiction is discussed. It will be shown that

existing Commission and judicial precedent clearly establish that, as a general matter, enhanced

service traffic has interstate components over which the Commission has jurisdiction. Further,

where the interstate and intrastate components of communications are inseverable, as is the case

ofISP's Internet traffic, all of the traffic is deemed to be jurisdictionally interstate and subject to

the Commission's exclusive jurisdiction. Accordingly, ADSL, which originates and tenninates

such interstate traffic, has been properly filed as an interstate service. Under the tariff paradigm

established by the Commission, ADSL was properly filed in BellSouth's access tariff.

The Commission has jurisdiction over interstate and foreign communications by wire and
radio. 47 U.S.C. § 152(a).

3
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II. DESCRIPTION OF ISP INTERNET SERVICES

It is beyond dispute that BellSouth's ADSL service will initially enable ISPs to offer their

subscribers a high-speed connection to the Internet. As such, it is of the utmost importance to

understand the way in which the Internet functions in order to make a jurisdictional assessment

of the communications that traverse the Internet.

The Commission described Internet-based offerings as the most significant category of

"mixed or hybrid services," that is, services wherein the provider offers information storage,

retrieval or processing services via telecommunications and as an inseparable part of those

services transmits information supplied or requested by end users.6 Internet services fall within

the Commission's definition of an enhanced service and, accordingly, are not regulated. 7 The

Internet is a term used to describe an internetwork ofmany networks that are tied together

through the use ofa common protocol suite, TCP/IP. 8 The Internet behaves as if a single cable

joined all the computers in all the participating networks. The reality, of course, is that there are

many thousand connectors all of which are coordinated to work like a single cable connecting all

the computers on the Internet.

End users gain access to the Internet through an ISP. The connections to an ISP can be

accomplished through a variety of means including dedicated high speed data links such as

In the Matter ofFederal-State Joint Board, Report to Congress, CC Docket No. 96-45,
released April 10, 1998, ~~ 56, 60 ("Report to Congress").

7 Report to Congress at ~ 73. Internet service providers combine computer processing,
information provision, and other computer-mediated offerings with data transport. Id.

8 TCPIIP stands for Transmission Control Protocol/Internet Protocol. IP is responsible for
network addressing and TCP ensures that messages are delivered to the correct locations.

4
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ADSL, dial-up wireline arrangements, wireless access and cable modems. The ISP location,

generally referred to as an ISP POP, represents the edge of the Internet. At the ISP's POP, the

ISP connects to a backbone network.9 Backbone networks not only interconnect ISP POPs but

also interconnect ISPs with each other and with online content.

There are two different ways in which backbone networks interconnect. ISPs typically

exchange their traffic with counterparts at Network Access Points ("NAPs"). The NAPs can be

characterized as public meeting points. 10 They are large capacity exchange points that house

routers, switches, and cable. There are roughly 80 NAPs worldwide: North America has about

32; Europe has about 25; Asia-Pacific has 12; Latin America has 5; and Africa/Middle East has

4. 11 The NAPs allow traffic to flow between backbone networks. 12 The more that NAPs are

able to exchange traffic at high speeds, the better the traffic flow between networks.

The other means for ISPs to exchange traffic is through private agreements called

"peering" agreements. Under a peering agreement the two providers agree to exchange the same

amount of traffic. Peering agreements permit the ISP backbone providers to avoid the

Backbone networks can be regional or national in nature

As used in this paper, the term "NAP" is used in the broadest sense to include points of
interchange other than those initially established by the National Science Foundation.

II Robin Gareiss, Is the Internet in Trouble? Brownouts. Blackouts. Meltdowns.
Overburdened backbones. Underpowered NAPs. Here's a survival kit for doing business on the
'Net' without&etting burned, September 21, 1997 (visited April 1, 1998),
<http://www.ata.com/roundups/trouble.html>.

12 Approximately 65 percent of the world's Internet traffic is handled at two NAPs, MAE
East and MAE West. Id. To the extent, however, there is congestion at the NAPs, performance
is adversely affected because of delay.

5
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congestion that may occur at the NAPs and thereby enable them to have greater control over the

performance of their networks. l3

The physical network is largely undifferentiated in that computers are connected at

various points but the points are arbitrary and changeable. Under the Internet Protocol ("IP"),

each computer and each network attached to the Internet has a fixed address. The address has

two components. One component identifies the individual computer and the other identifies the

network to which the computer is attached.

Thus, the IP address acts quite similarly to a telephone number. It enables ISPs to route

and transmit data packets so that they reach their appropriate destination. Unlik.e telephone

numbers, however, there is no direct correlation between the IP address and the geographic

location of the host to which it is assigned. Because a single IP address is associated with only

one host, a system for naming hosts, on the Internet quickly developed by using numeric IP

addresses. An IP address is usually expressed as four numbers separated by periods (e.g.,

130.45.64.2). The naming conventionsl4 and the directory service for looking up the names are

known collectively as the domain name system ("DNS,,).15 A domain name consists of

mnemonic names separated by periods (e.g., fcc.gov). DNS enables complete portability of

domain names. In other words, the host location for a particular domain can be changed without

having to change the domain name. For example, the host for the domain name fcc.gov could

The performance enhancement gained through peering is that under a peering
arrangement, there are only two ISPs vying for bandwidth, rather than hundreds at the NAPs. Jd.

14 For example, "com" refers to commercial organizations, "edu" refers to educational
institutions and "gov" or "us" refers to government organizations in the U.S.

IS A domain is the named group of network hosts.

6
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first be located in Washington, D.C. and subsequently moved to a host in Sacramento, California

simply by changing the IP address associated with the domain name. Thus, references to the

domain name will automatically be routed to the new host.

To communicate on the Internet with other Internet users and to send and receive

information over the Internet requires the use of software applications. Network applications are

built upon the "client/server" model. Tools based on this model distribute the work of one

application across two programs, a client and a server, that carryon a dialog between them.

The basic structure of the client/server model is straightforward. In order to access

information or a resource through the Internet, a program, called the client, is initiated which

gathers the details about the information being requested. The client program makes a

connection over the Internet network to a server program that controls the information requested.

The server receives the client's request, finds the requested information or resource, formats the

response and transmits it back to the client.

This process can be illustrated by examining one of the most popular Internet

applications, surfing the World Wide Web. For an individual to surf the Web, the individual

connects to his ISP. Using a client program called a browser such as Netscape Navigator or

Microsoft's Internet Explorer, the individual requests information from a web server. 16 The web

server is the place where the requested web document is stored. The web server is responsible

The request may be initiated by typing in the Internet address for a web document which
is known as the Uniform Resource Locator ("URL") or "clicking" on a link contained in a web
document.

7
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20

for transmitting the document over the Internet back to the individual while the client software is

responsible for displaying the document. 17

The client/server architecture of the Internet makes the Internet extraordinarily versatile.

Under this architecture, different network computers, thousands of miles apart, can engage in a

client/server dialog and enable information to be transmitted across the interconnected Internet

backbone networks through an individual's ISP and to its ultimate destination, the end user.

III. THE COMMISSION HAS JURISDICTION OVER BELLSOUTH'S ADSL
SERVICE

A. The Basis Of The Commission's Jurisdiction

The Communications Act of 1934, as amended ("Act") vests the Commission with

jurisdiction over interstate and foreign communications by wire and radio. I8 The Act defines

communications by wire as:

the transmission of writing, signs, signals, pictures, and sounds of all kinds by aid
of wire, cable, or other like connection between the points of origin and reception
of such transmission, including all instrumentalities, facilities, apparatus, and
services (among other things, the receipt, forwarding, and delivery of
communications) incidental to such transmission. 19

It is well established that the key to the Commission's jurisdiction is the nature of the

communications rather than the physical location oftechnology,z° Physical facilities that are

Computers connected to the Internet communicate using the hypertext transfer protocol
("http") which allows a networked computer to listen for and respond to incoming requests for
files.

47 U.S.C. § 152(a).

47 U.S.C. § 153(51).

New York Telephone Company v. FCC, 631 F.2d 1059, 1066 (2nd Cir. 1980) citing
United States v. Southwestern Cable Co., 392 U.S. 157, 168-69,88 S.Ct. 1994,2000-2001,20
(footnote continued)

8



located within a single state perform an interstate communications service when the facilities

take part in the transmission of signals between different states?1 As explained by the D.C.

Circuit Court of Appeals:

The dividing line between the regulatory jurisdictions of the FCC and states
depends on 'the nature of the communications which pass through the facilities
[and not on] the physical location of the lines." [citations omitted] Thus purely
intrastate facilities and services used to complete even a single interstate call may
become subject to FCC regulation to the extent of their interstate use. Every court
that has considered the matter has emphasized the nature of the communications
is determinative rather than the physical location of the facilities used. [citations
omitted]22

Thus, the Commission's jurisdiction starts with the facilities at the originating end of a

communication that are used to initiate a transmission and extends to the facilities used to

complete the communication at the terminating end of the transmission. In asserting its

jurisdiction over end-to-end interstate communications, the Commission has made clear that its

jurisdiction "over interstate communications does not end at the local switchboard, it continues

to the transmission's ultimate destination.,,23 The fact that the facilities and apparatus used to

provide a service may be located within a single state neither limits the Commission's

jurisdiction nor expands the state commission's jurisdiction. The FCC "has jurisdiction over,

L.Ed. 2d 1001 (1968); General Telephone Co. v. FCC, 413 F. 2d 390,401 (D. C. Cir.) cert.
denied 396 U.S. 888,90 S.Ct. 173,24 L.Ed. 2d 163 (1969).

21 Idaho Microwave, Inc. v. FCC, 122 F.2d 729,732 (D.C. Cir. 1965). See also GTE
Telephone Company, 413 F.2d at 397-399.

22 National Association ofRegulatory Utility Commissioners v. FCC, 746 F.2d 1492, 1498
(D.C. Cir. 1984) (affirming an FCC order that asserted jurisdiction over intrastate WATS
connections used to terminate communications that originated in other states).

23 In the Matter ofSouthern Pacific Communications Company, 61 FCC 2d 144, 146 (1976)
citing United States v. AT&T, 57 F. Supp. 451 (S.D.N.Y. 1944). See also In the Matter of
Petition for Emergency Reliefand Declaratory Ruling Filed by the BellSouth Corporation, 7
FCC Red 1619, 1621 (1992) aff'd 5 F. 3d 1499 (11th Cir. 1993).

9



and regulates charges for, the local network when it is used in conjunction with origination and

. . f' 11 ,,24termmatIOn 0 mterstate ca s.

Although the Act is premised on a dual jurisdiction paradigm with distinct spheres of

state and federal jurisdiction, there are nonetheless circumstances in which the state and

interstate aspects of a communications service cannot be segregated into its jurisdictional

components. Federal jurisdiction is pre-eminent where the jurisdictional components are

inseverable. 25 For example, for special access, the Commission has determined that it is

impractical to identify and measure intrastate and interstate use of such dedicated services.

Accordingly, the Commission preempted state regulation of intrastate communications over such

services where more than ten percent of the total use ofthe service is related to transmitting

interstate traffic. 26

Thus, the law clearly establishes that the Commission's jurisdiction under the Act

extends from one end of an interstate communication to the other. The Commission's

24

26

See Louisiana Public Service Commission v. FCC, 476 U.S. 355 (1986).

In the Matter ofMIS and WArs Market Structure, Amendment ofPart 36 ofthe
Commission's Rules and Establishment ofa Joint Board, 4 FCC Rcd 5660 (1989). The
Commission applied the inseverability test in preempting the Georgia Public Service
Commission's order precluding BellSouth from providing voice mail to new customers stating:

given the practical jurisdictional inseverability of BellSouth' s voice mail service
for purposes of implementing the state action here at issue, we preempt the
Georgia PSC's 'freeze' of BellSouth's offering of voice mail service....

7 FCC Rcd at 1623.

7 FCC Rcd at 1621. Further, the FCC has jurisdiction over an interstate communication
irrespective of whether the interstate network used to transmit the communications is a common
carrier network or a non-common carrier network. Pursuant to FCC precedents, as confirmed by
the courts, the FCC's jurisdiction applies on an end-to-end basis, from the point of origin of the
communication to the point of completion.
25

10
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27

jurisdictional authority is not diminished by the fact that a service provided over physically

intrastate facilities is used in connection with originating or terminating an interstate

communication nor is the interstate end-to-end nature of the communication altered by such an

arrangement. Finally, where there is mixed jurisdictional use but the intrastate and interstate

components are so intertwined as to be, from a practical standpoint, inseverable, the

Commission's jurisdiction is pre-eminent.

B. Internet Traffic Is Jurisdictionally Interstate

Internet services constitute a subset of the services that the Commission has classified as

enhanced services. As with other communications services, enhanced services have an interstate

component. To ascertain whether an enhanced service is jurisdictionally interstate, the same

jurisdictional determinants applicable to basic services apply. The Commission has always

recognized that an interstate communication (on an end-to-end basis) occurs exchange facilities

are connected to another service or facility over which the communication is carried out of

state?7 In other words, according to unbroken Commission and judicial precedent, the

Commission's jurisdiction under the Act extends from the inception of the communication to its

completion, regardless of any intermediate facilities.28

The essence ofInternet services is the ease with which an ISP's subscriber can access and

obtain information from any host connected to the Internet. The Internet enables information

and Internet resources to be widely distributed and eliminates the need for the ISP's subscriber

In the Matter ofMrS and WATS Market Structure, 97 FCC 2d 682, 711-712 (1983).

In the Matter ofTeleconnect v. The Bell Telephone Company ofPennsylvania et. al., 10
FCC Rcd 1626, 1629 (1995).

11



and the information to be physically located in the same area. ISPs typically provide, in addition

to Internet access, Internet services such as e-mail, usenet news, and Web pages. ISPs that have

multiple local dial facility locations (as is the case for many ISPs in order to minimize local

access fees) would not have duplicate hosts for such services in each local dial location. Indeed,

such duplication would defeat a primary advantage of the Internet. Thus, when an ISP' s

subscriber retrieves e-mail oraccessesusenetmessages, for example, it is highly unlikely that the

user is communicating with a host that is located in the same local calling area as the ISP's

subscriber. To the contrary, do to the concentration of information it is more likely that an

interstate communication results.

Centralizing data and information resources represents an engineering design that is

widely used by ISPs to achieve efficiency and economy. Thus, content hosts primarily designed

to provide "local" information will often be located in a place other than the location of the

subscriber population the information is designed to benefit. For example, Lycos City Guide

service provides locally-related content to over 1000 cities from a server located in Pittsburgh,

Pennsylvania. Hence, for example, a user in Atlanta, in order to retrieve information about

Atlanta from this service, would initiate an interstate communication.

The popularity of the World Wide Web, which enables an ISP's subscribers to access

Web sites located in the fifty states as well as internationally, underscores the ease and frequency

of initiating interstate Internet communications. Further, the fact that an ISP's subscribers who

access the Internet will access multiple host locations each time they connect to their ISP

virtually guarantees that a substantial portion of the Internet communications initiated with each

connection will be jurisdictionally interstate.

12
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C. BellSouth's ADSL Service Is An Interstate Service And Properly Filed In
BellSouth's Interstate Access Tariff

BellSouth's ADSL service provides a virtual dedicated connection between two customer

designated locations. The transmission service will likely be bundled by ISPs as part of the

enhanced service package they offer to their subscribers. The fact that Internet services are

enhanced services does not divest the Commission of jurisdiction over the exchange facilities

that are used to originate and terminate interstate communications. The Commission has

determined that the transmission component of enhanced services, e.g., BellSouth ADSL service,

is a basic service subject to Title II regulation under the Communications Act:

Thus, when an enhanced service is interstate (that is, when it involves
communications or transmissions between points in different states on an end-to
end basis), the underlying basic services are subject to Title II regulation. 29

Where the nature of the traffic that traverses the basic services is interstate in nature, as is the

case here, a federal tariff is not only appropriate, but also is required.30

Further, the relevant inquiry is not just whether the exchange facilities used to connect

end users with ISPs constitute part of an interstate communication but also the extent to which

Internet communications can be considered jurisdictionally severable. Hosts that are connected

to the Internet can be located anywhere. Indeed, the fact that they are not tied to a particular

geographic location represents one of the fundamental values of the Internet. Neither the IP

In the Matter ofFiling and Review ofOpen Network Architecture Plans, 4 FCC Red 1,
141 (1989).

30 The Court of Appeals rejected a state commission challenge to the Commission's
requirement requiring the federal tariffing of basic service elements because such services are
offered for use with interstate communications. The Court found that "[e]ssentially, the state is
seeking to preempt FCC regulation of (interstate] communications, and this violates the Act just
(footnote continued)

13



address of the host or its domain name links the host to a specific geographical location. Hence,

there is no practical means to identify where the host is physically located. Neither the ISP's

subscriber nor the ISP has any technical or operational tools that would enable them to determine

which communications initiated by the subscriber or received by the subscriber are related to

hosts that are located within the same local area as the ISP's local server or in another state or in

another country. The dispersion of servers world-wide and the lack of duplication attests to the

fact that use of the Internet will invariably involve substantial interstate communications.3
!

In addition, an ISP's subscriber typically communicates with more than one destination

point on (or beyond) the Internet during a single Internet communication, and may do so either

sequentially or simultaneously. For example, an ISP's subscriber in a single Internet

communication may access websites that reside on servers located in various states or in foreign

countries; communicate directly with another Internet user; and "chat" online, in real time, with a

group ofInternet users located around the comer or around the world. Standard Internet

"browsers" enable an ISP's subscriber to do all of these things simultaneously. In another

example, an ISP's subscriber may download incoming e-mail from the ISP's server (which may

or may not be located in the same state as the user), while accessing his stockbroker's website in

another state, and listen to an audio feed that originates from a radio station in another country.32

as FCC preemption of state regulation did in Louisiana and California I." People ofthe State of
California et. al. v. FCC, 4 F.3d 1505, 1515 (9th Cir. 1993).

3\ The WWW Consortium has compiled an extensive list of servers by geographic
locations. The list is available at http://vlib.stanford.edu/Servers.html.

32 Indeed, one website, www.broadcast.com. offers an Internet user access to 984 different
radio and television stations. With real-time audio and video streaming capabilities, which are
available for most web browsers, Internet users can listen to radio stations and watch TV
broadcasts from around the world.

14



The dynamic capabilities of the Internet render it impossible to segregate intrastate from

interstate communications.33

The inability to distinguish the jurisdictional nature of each communication that traverses

an Internet connection coupled with the predominant interstate nature of Internet

communications lead to the inescapable conclusion that all Internet traffic must be considered

jurisdictionally interstate. It follows that the basic services, such as ADSL, that ISPs use to

provide Internet services must also be jurisdictionally interstate?4

Nor can the Commission's jurisdiction over ADSL be defeated by claims that ADSL

does not conform to the Communications Act's definition of exchange access. The Act defines

exchange access in terms of facilities and services used to originate and terminate telephone toll

33 In a working paper, the FCC Office of Plans and Policy explained that:

[B]ecause the Internet is a dynamically routed, packet-switched network, only the
origination point of an Internet connection can be identified with clarity. Users
generally do not open Internet connections to "call" a discreet recipient, but
access various Internet sites during the course of a single conversation.... One
Internet "call" may connect the user to information both across the street and on
the other side of the world.

The paper concludes that Internet traffic" has no built-in jurisdictional divisions." Kevin
Werbach, Digital Tornado: The Internet and Telecommunications Policy, FCC, OPP Working
Paper No. 29 (March 1997) at 45.

34 Even if the Internet traffic itself could be separated between its interstate and intrastate
components, the jurisdictional division of ADSL service could not be made because a single
virtual connection will carry both the interstate and intrastate components between the ISP
location and the end-user location. The virtual connection is the equivalent of a special access
line. Like a special access line, it provides a connection between two points that remains in
place and is always available 24 hours a day. In 1989, the Commission adopted a Joint Board
proposal that determined that for a mixed use private line where more than ten percent of the
total traffic on the line is interstate, the line is considered jurisdictionally interstate. MTS and
WATS Market Structure, Amendment ofPart 36 ofthe Commission's Rules and Establishment of
a Joint Board, 4 FCC Rcd 5660 (1989)
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37

36

service.35 The Commission's access charge rules,36 to which BellSouth's access tariff conforms,

encompass services beyond those associated with the origination and termination of telephone

toll service, including expanded interconnection, special access and billing name and address.

Although the primary customers expected for ADSL service will be non-carriers, this fact

does not invalidate inclusion of ADSL service within BellSouth's access tariff. Prom their

inception, the Commission's access charge rules were intended to establish a uniform, non-

discriminatory mechanism that would govern the rates, terms and conditions for customers who

use interstate facilities to originate and terminate traffic. Thus, the Commission when reviewing

the first access tariffs filed to implement the Commission's access charge rules admonished

LECs that "[i]n general, we seek to eliminate so far as possible differences in services and rates

based on whether the customer is a carrier or end user.,,37 Indeed, initially local exchange

carriers filed special access tariffs as carrier only tariffs and filed separate private line service

tariffs for end users. The Commission required that the LECs withdraw their private line

customer tariffs stating:

the fundamental stated objective of the Access Charge Plan is to replace with a
single uniform mechanism the existing potpourri of mechanisms through which
exchange carriers recover the cost of providing access services needed to
complete interstate and foreign communications. This objective would be
thwarted if exchange carriers were to offer private line service that constitutes

47 U.S.c. § 153(16).

The Commission's access charge rules are set forth in 47 c.P.R. § 69.1 et. seq.

In the Matter ofInvestigation ofAccess and Divestiture Related Tariffs, CC Docket No.
83-1145, Phase I, 97 P.C.c. 2d 1082, 1195 (1984).
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"access" service under disparate terms pursuant to concurrently-effective
interstate tariffs. 38

Even if the Commission were to now reverse its long established policy of integrated customer

and carrier tariffs, such reversal would not repudiate the Commission's fundamental jurisdiction

over ADSL service. Instead, it would merely require the filing of separate interstate end user and

carrier tariffs that are restricted on the basis of class of customer.

The fact that ADSL service does not fall within the Communications Act's definition of

exchange access does not alter the interstate nature of ADSL service. Under the

Communications Act, the Commission has the exclusive authority to regulate such service.

Further, Section 706 of the Telecommunications Act compels the Commission to exercise its

jurisdiction and take steps to insure that advanced telecommunications services such as ADSL

are widely deployed.

D. An Interstate ADSL Service Does Not Lead To An Impermissible Price
Squeeze

The Designation Order included as an issue the claim that if ADSL were an interstate

service, there would be a greater opportunity for price squeeze because the state commissions

would control the prices of unbundled network elements ("UNEs") while the Commission would

have jurisdiction over ADSL rates. This claim is specious.

Jurisdiction is not a matter of whimsy. To the contrary, the Communications Act clearly

establishes a dual regulatory scheme that divides jurisdiction between the state and federal

In the Matter ofInvestigation ofAccess and Divestiture Related Tariffs, CC Docket No.
83-1145, Phase I and Phase II, Part I, Memorandum Opinion and Order (FCC 84-524), released
November 9, 1984 at ~ 115.
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commISSIOns. This dual regulatory paradigm was not displaced by the Telecommunications Act

of 1996. To the contrary, it was specifically left in place. Congress determined that the state

commissions would have jurisdiction over the prices of UNEs notwithstanding the fact that the

jurisdiction over the telecommunications services that could be provided by competitors through

the purchase of UNEs is divided between the federal and state commissions. The Commission is

without authority to disturb the Congressional plan.

Further, it is ludicrous to suggest that either the state or federal commission will be

hampered in fulfilling its statutory obligations under the dual regulatory regime that exists. The

introduction of ADSL service does not create a jurisdictional division that was not otherwise

present when the Telecommunications Act was enacted. Nevertheless, the provisions of the

Telecommunications Act have been implemented and no evidence exists that any commission

has been impeded in carrying out its respective regulatory functions.

IV. CONCLUSION

BellSouth's ADSL service represents the beginning of new, high-speed access

capabilities that enable faster and more reliable transmission of data that carriers and information

service providers alike can incorporate into their offerings. ADSL service is the type of

technological advance that the Communications Act seeks to encourage and that the Act compels

the Commission to promote. As has been shown, ADSL service involves interstate

18
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communications and based on existing judicial and Commission precedent, the Commission has

exclusive jurisdiction. Accordingly, the Commission should confirm its jurisdiction and

terminate this investigation.

Respectfully submitted,

BELLSOum TELECOMMUNICATIONS, INC.

Date: September 11, 1998

By:

. Robert Sutherl ""
Richard M. Sbaratta

Its Attorneys

Suite 1700
1155 Peachtree Street, N. E.
Atlanta, Georgia 30306-3610
(404) 249-3386

19



CERmICATE OF SERVICE

I do hereby certify that I have this 11 th day of September 1998 served the following

parties to this action with a copy ofthe foregoing DIRECT CASE by hand delivery or by placing

a true and correct copy of the same in the United States Mail, postage prepaid, addressed to the

parties listed on the attached service list.


