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T2&T, W2 z2rs --
I N
THE COU=RT I d1dn‘t see any argument Io
Zitaz 2ffszIz in youy oDrlat
MR. MCKZNGA: vWe did not challenge the
reguiaticn, that's correct.
So the psztiticners established a cr=d:i:

mechanism 50 that the customers of petitioners could
come z2nd tzke advantage of the Commission’s Readyl.in2

ruling anc g2t a credit to apply to their originacin

W

access. £nd this is right in the tariff. We cite the

1
h

tariff 1in our reply brieZ, well one of the many

4
!

Tariiis which 1§ rapresantative.
Our difficultvy comes -- 1is that ths
complainanis involwved in this cass purchase services

Leal

Zrem AT&T, they purchase from AT&T and MCI -- for

—

conveniencs 1’1l just use AT&T, I’'m not meaning tc
oick cn ATZT. aAnd they claim petitioners violated the
law by charging AT&T the tariffed rate for originating
access. Ccmplainants ne2ver sought, at least as far as
we can detzrmine, To utilize the established credit
mechanism.

Iin fact, this 1is really critical. the
complainants never estaeplished that AT&T passed on the
disputed price to the complainants in any meaningful

F=

fashion. AT&T was never mads a party, never was askad

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4233 WASHINGTON, D.C. 20005-3701 (202) 234-2433
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TEE CClET 1s 1t your view that the
¥2:z2_lers would pz sncitled o use the credi:
TEI2nism? in othar words, as I undsrstand it, arg

custIimers. Ycu are acoarently faultirny them for no:o
AS1nT the cradit mechanism, but if under your view of

the zariff they are ne- entitled to.
MR. MCKENNZ: I think, Your Honor, had ths

ress.lers and AT&T joined hands and calculated the
cradiz mechanism, znd AT&T had put the credit
mecrznism in o us. 1= fact the petitiocners, we Jjust
ge:.a ©ig list, we don't get anything detailed. Had
they ZJone that and AT&T submitted this as part of the
crsdic mechanism, =zs part of a deal with the

-

Comr_zirants, I thins -ha- it's very likely, in facr

U3 very prochzble, thz- they would have received it .
THZz COURT: Let me play the aypothetical
a ligzle diffzrently. Suppose that AT&T had never

r2sciz, that thay hacd dzne everything thamselves that

“he rzseliler é:id hers ~T&T would be entizled then to

’

[l

che crzdit mechanism, Tight?

MR . MCKEMNNZ: Yes, Your Honor, that’s
correcrt .
THEZ COURT: And your only ocbjection is

NEAL R. GROSS
COURT REPOFTZAS AND TRANSCRIBERS
1323 AHCIE ISLAND AVE., N.W
'202) 234233 WASHNGTIN. 2C 20005.3701 (202) 234-4433




re2s2llsr comes inte crs ploture -- I xnow ir could
TATDen  tnat way  Cerzorally,  put assuming the
“N22rlving facts pe wha- they arsz with referencs to
ATZT, the reseller come: in and tte deal is made. Do
YOu agrss that the deal :ouid be mage at the table to
give ths reseller -he berefit of the credit mechanism

ATET W

Q

uld be undoubted.~ enticled to?
MR. MCKENNE I think it’s correct sir,

Cerzainly Your Honor.

i

THE COURT: 325 your Objection is only that

i

it znd bPassing it along.
MR, MCXENMA - Ezsolutely not VYour Honor,

Th

ler never cam2 I3 us, ATE&T naver came TO us.

M

o

n
1)

Instead an adjudicacory £roceeding was commenced. Gur

tariifs wsrs found to be inlawful. We were held to be

violating the Communiczzions Act. That’'s our
ODjecticn
THE COURT: The terms of the holding are

Your objection and not tr= money involved?

MR. MCXZNNA: Nco, the money bothered us.

NEALR. GROSS
COURT REPOARTE=: AN TRANSCRIBERS
1323 RHODE :_AMND AVE.. N.W.
202) 2324433 WASHINGTC . 2C. 200053703 (202) 234.2233




——

ON

oo MCEZIL -+ SN2 T2ley bothers s,
— T
2T HcCrnor
-3Z COURT  “hat is the r=fund liabiligy?

HRL. OMCKEN A Pardon me.

-HAE COURT: “hat is the r=<und liabilicy?
S22, MCKEMITA - It 1s vers difficulc o
cstermine z: -his Poinz. If the peti:ioners were to

calculacte :: we would ~ava 1t 1in the ne:ghborhood of -
- W&'Ve run some numbers znd it’s in tze neighborhood
cI akour twe or thre=s million dollars. I have a4

t22ling thz: the comg-.ainants have =z significantly

righer rumbsr, Also ~he case at the U.g. District
Court, shoulZ that pe rzopened and ws are opposing
tnhat being reopened, is being filed as z class action.

In2 class has not beer. zertified.

h

ZZZ COURT: I- your brie vou do express

0
9]

ICern zboul the Charzc-terization of :our clients as

i

Lzwbreaksrs or violatovs. Does that hava any tangible

7. MCKENpNZ - Yes, Your Hcnor, it does.
Trhls court has held O & variety of Cccasions, you
Xnow, an 2djudicac:-on having violated the
Ccmmunicaticns Act bec:n zo play in such things as
radio licznseg, common carrier licenses, presumably,
although : noce not, it could affect trose of us who

NEALR. GROSS

COURT REPOATZRS AND TRANSCRIBERS
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THE CCURT: 7Tr> -rzdio ang TV licznses are
R.WaYS existing sort of =- ne will the Commission.

But at least that has nc: czen my bercepticn of the
ordinary telecommunicatic-z zarriars,

MR. MCKENNA Radio licenses, 1 am
including all the comrzn  carrier licenses, the
cellular licenses, the personzl communication services
licenses. The petitioners ncld literally nhundreds of
what we call radio licens:s We don’'t use them for
radio stactions, we use tn=m transmit  ocur commen

carrier services. 2ng thesz zre subject to Ticle irT.

renewed every five vears c- something.

MR. MCKZNNA: > -umber of them ars stil]l

rending.

THE COURT: Penaing, in what sense?

MR. MCKENNA: =“=:i-n have not peen granteg
Yet. PCS type licenses. '~ not sure of the renewal
terms on scme of the companizss.

THE COURT: D¢ wvcu seriously thinak that

you would be disadvarncaged -- = comparative setting or
otherwise by this entirely zzchnical dereliction? I
mean you couldn’'t read the signal, you couldn‘t know

NEAL R. GROSS
COURT REPORTERS ~*.0 TRANSCRIBERS
1323 RHODE ISL21.D AVE., N.W.
{202) 234-4433 \‘JASHINGTON, C I 27005-370% (202) 234-4433
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;i} “ITSe Ti | wzas
' . X : .
2 2. MCKENN2 I would -2rtainly zoos nor
|
Ei} {our Honer
4 I THE COURT: 1 didn’c cateh any sanss of
f
5 moral dudgeon in the FCC's opinion 2ither.
g YR . MCKENNA - “v point, Your Zonor is thatc
i -
8 YZZ  COURT: At least not very high
S Judgeon.
10 MR. MCKENNA: oOur voint is that this is an
11/ aajudication. There wers ways that this could have
12 7 Zzen workeg il in accorcance with the Fcerg rules,
i3 q 2nd in accordance With the terms of Cur tariffs. The
14 { complainants chose not to do tchat. They chose to sue
15 ( wnich acheived an zdjudication. The adjudication
I
1500 wrlicn they acheived “as not consistent With the law,
i7 f *“38 not consistant with ths FCC'g ©wWn precedent. Aand
18 d 1T o--
|
is L THZ COURT: That DYings us back to where
i
|
20 “ Leon Judge Williams and I have been trying to go. we
21 “ @72 Not quite certaip what 1t is that 1s wrong wich
|
22 p ths result. You may fe attacking process and process
23 is important, I underszang that . But the result comes
24 Out that the same disputed amount Of money, it turns
25 ir the same direction anyway, why should we pbe

{ NEALR. GROSS

COURT REPCATERS AND TRANSCRIBERS
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m2ddling —ch iz? g
- g ‘ ; }
MR, MCKE:Z: ¥i21l, I hate To disagree
with vou. I tThink t~-a: procsss really 1s critical.

THE COURT: Process 1s important, I don’c

MR . MCKEINZ: Bur also to remember and
this goces o ths third legal point, where the FCC
refused to look, go cut and requife the complainants
O Drove their case. We don‘t know to this day
whether or noz the rasult would be the same or not
because we cor.'t know wnat rates AT&T charged.

—_

EZ COURT: That g=ts into th

-
)

Ix

.substantive

()

ed to simply,

r
j—

issues. Whecth=r che Ccrmiss:ion is enti
purchases of the refund Zrom you people collapse, AT&T
and the reseilers. It is not clear to me why you have
an entitlemsnt not ©c =~av2 Them, not to have the
Commission collapse thoss charges.

SR . FCKENDNER: It’'s much more dangercus

than that Your Honor, zZsczuses sece if AT&T did not pass

th2 charges through to trhe resellers then under even
the FCC’'s logic cur rzct=s remain lawful because the

3

esellers never paid tns crice that they claimed they
paid. The absoiuz=2 ke -2 tnis whole factual case 1is
what AT&T chzarcad.

MR, MCKENMNZA: Somepody paid your client.

NEAL R. GROSS
COUST REPCITERS AND TRANSCRIBERS
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2. “CKEMNA: (2S5 sir.

THE 7OURT: Is tha:t not matarial wnat was
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MR . YCKENNA: No, :chat's mat=rial.

THE C2URT: 8o whether 1t’s & windizll o
tr-= reseller and z loss to AT&T, whether AT&T cores

=

tre2y bargained, vou client will be 1in the sane

pcsition either way wouldn't it? But why is it
mzz=srial what AT&T charges the reseller IZcr pursosses
o Tnis hearing?
MR. MCXENNA: Because 1if AT&T did not
1
charge the resellsr the disputed prices, then even

uné=r the FCC’s cwn logic our prices wers lawiul.

THE CCURT: It doesn’t seem to me tha:
foliows. As I understand it, the FCC's proposition 1s
the: ths higher crharge for this sort should nct be

madz at poth ands. ©Okay. And I thought that you hac

acczpted that proccsition. If so, then your cliesnts
are required to, it ssems legitimate, for your clienté
to disgorge the excsss. And after that it is sort of
a three way squabbls or potential three way squabble

betwszen the Commissior,, the interexchange carriers,

NEAL R. GROSS
=~£RS AND TRANSCRIBERS
S TTEOSEAND AVE 1D




]
Do ‘and the r& Jllers. Br- acw you seem b )be saying that '
z o thers isn’t any =xcess charge exceot under certain i
I --rtumstances as 10 how LTET and thae resellers work [
Z ST tneir arrangemantz .
z MR. MCKENMA - Your Honor, what we are {
il |
s 1 required to in our tariffs is exactly what we did Qo. 1
i
H o .
7 That 1s when we are approached by cur customer with
1 |
{ - . . . .
g W the reguest for credit, we make the appropriate
i
|
¢ | credit
]
l N |
10 Y in tnhnis particular case we were not
{
|
;I
11;! aovproached by our customer or by anybody else for that
! i
120 matter with a regusst for credit. Instead we were |
| i
il . . . N
130 aépproached with a complaint . And we said -- the
i
145! obvious question is somebody who is not our customer,
!
Ay EI M ] . F pu.
13 someoody who is no:t our customer says, "We want money
o
is irom you because “Ou violated the law.™ We say,
i
17 "Wny?" "Well because you paid something to AT&T and
|
i8 W& want it back" -- ATLT paid us something and they
i
i
e want it back.
20 I keep zsking myself what in the world we
21 coulc have done not o violate the law.
22 THE COURT: You could have sent it to
23 AT&T.
[i
2¢ i MR. MCXZINNA: Pardon me.
235 | THE COU2T:  You could have sent it to
NEALR. GROSS
i COURT 22PORTERS AND TRANSCRIBERS
i 1323 AHODE ISLAND AVE., N.W.



2 L ........

I 4 y
3 0 PRS0 Courc, gaving, “"We don't know whether ATE&T cats

I : -

I
SNt -t °or the reszller " But “2re it would seem te me

i
5 |l inat your mechznisrc would hzJe been something similar
5 to ths money -- with bct> rames on che cneck or
7 otherwise to try tc see who got it. But it seems like
8 your client wcild sszem to cwe the money either wav.
9 Mr. MCKENNA: I think that had there peer
~0 & regusst Ior c¢redit I chink that’s probably what
i | woula nzave haccerzd
o2 w T=z COURT: W=l>, part of these were done
_3 j in district ccurc, origiraily. And then of course
! ; they went to the Commission. But it would seem at
30 that point you cculd hav2 ~un down and vaid the monsy

}
N inte courc

|
Z7 1 But what s=zems to be bothering Judge
8 Williems and what Zothers me is it looks like your
23 client is not Zerying w2 would oOwe the money if the
=0 rignt cCarson wars &sXirg for it. Your just saying
Iz these people s ouldn't cat ic

{
~ | — o~y — - . .
2 MK. MCKZINNA: ‘nat I‘m really denying is
23 that, and I think this is r=zally critical because the
22 FCC using compizint processzs for rulemaking purposes
Z5 can be -- end u3 naving things pretty messed up. And

NEAL R. GROSS
CCUAT AZPORTZAS ~ND TRANSCRIBERS
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Zinding. And in poin: oI fact, based on the facts of
is case, there is ro zzsis upon which anybody can
Zind thzt we did anytning unlawiul.

THE COURT: @Would you have any legal
cbjecticn to the Commission issuing an order saying
for purposes of your tariZi, it construes your tariff,
under thase circumstancss because of the conceded
vurposes of the rule, as e2ntitling the resellers to
file for the credit uncsr zhe circumstances where the
two high charges get macsz and should not have been
mzade, shculd be adjustsd?

MR. "MCKENNZX: We would certainly have

cbjection if that the excl:ded the underlying carriers

(L

wnOo are cur custcmers. =nd I think the FCC clearly
cculd not leave AT&T out oI any such interpretation.
THE COURT: 24 I'm not sure you have a

right to zssert AT&LT’'s niszrests.

73]

THE COQURT: “Ycour concern for ATET is most

tcuching, but I'm not sure where 1t comes from

legally.

MR. MCXENNZ: ell it’'s not so much my
concern for AT&T, Your =Honcr. It‘s that if somebody
comes to us and says, "ws want money back." And we

NEAL R. GROSS
COURT REPORTERS ~:iD TRANSCRIBERS
1323 RHOCE iSLAND AVE., N.W.
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ipaid ATST .

basis legal right tc say, "ihoz . »
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THE COURT: All rignt we’ll give YOu
reputtal .

MR, MTKEINL:

Thark vyou.

NEAL R. GROSS
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OCR~L ERGCEENT OrF WILLIAM J. BYk“ES, ESQ.

Well Your Hcners this is a remarkably
case. The Lz : nave virctually admitcted
liability before the cou:r- zoday.

They've scmers. confused the matcer by
suggesting that in additica -o AT&T, MCI's underlying

800 service is involved, i: ‘s not involved. The only

service irom which reseliare are seeking credics is

AT&T and AT&T only. Trer= was a very pertinent
Scatement made by counse. & few minutes ago, "AT&T
never came to us." So w:z znow that AT&T makes no

claim here. So they say 2’ ws are liable, B) AT&T has

not assercad any claim.

The resellers ~zve asserted a claim. The

vy

vCC has said the vreselizre are entitled to the
compensation. And the FCC haés in addition said that

c claim had no basis for

cr

AT&T 1if it had wanted

receiving compensation. -2t more do you want.

NEAL R. GROSS
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OR2  GARGUMENT {7 FIZZRT . .‘-ZCE’)\INA, =5G.

ON BEHALF OF THEZ TZ7ITIONERS -- REBUTT2L
THZ COUZT: I'll give you a miruite. And

would  you devote the <first part the wminute to
answering whethar the it 13 correct that the LECs are

fully in position to detect any inconsistent claim £

_1
O
[

a reiund by AT&T.

-t

MR. MCKENNA: suppose we could audit if
we wanted to Your Honor. 1 believe that would be --
but we do not receive the crediis in an auditable
form. They are just a L:ist.

Your Honors, veryv prisfly, two voints.

First a2 point which I thcught of interest was whether

or not the LECs, not jus:t the LECs, the petitioners

(1)

here including a numbsr oI smaller exchange carriers
as wel>., whether or not ws raquested that AT&T be made
a party to proceadings anc vou will note on paragraph
16 of the Teleconneci orday where it says amorg other
things, paragraphs 15 anc 17, where they talx about
the recuest that AT&T be made a party and the FCC's

conclusion that "because w2 find the higher CCL charge

was asssssed, etcetera, th2 participation of AT&T is

oy

not esssntial for thess proceedings."”
The second point is on the credits and I
feel thzy are kind of ilike a guy with a basket Zull of

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 R:HODE 1SLAND AVE., NW.
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2oDiles ¢ ) zn orange cerenrio- cedause iz pecomes

-lings inen vou look at the cradirt mechanism which
“= "7 & typical one we pur in o- page 6 and 7 of the
veply brief it'sg typical credit it 1s the type of

Credit which is dealt Wlth 1n whz: Mr. Byrres said in

[is argument. It is g Credit for prices which were
paid to us. The rules cited oy Mr. Byrnes have
absolutely nothing whatsoever to co @with the situation

\

Wil

{1}

rYe we are nort get:t:ing Toney .

o
[}

you look at the Tariff provision, it
says that vyou adjust the ninutecs and the bills for
what the transaction between the LZC and the customer.

That same thing with the -- secticn 206 and 205 cited

by Mr. Byrnss. It's a transactic- when the raseller

]

o And he gets ga

=

6]

wrchasing access from the

PR
"

m
(o}

€redit. How does he get a credit? His access bill is
reduced.
Hdere we have a non-cusztomer., We have a

basic, fundamental disconnect .

THE COURT: Is this

n

variant of your
orivity argument?

MR. MCKENNA - Yes, Absolutely, vYour
HOnor. It ig absolutely.

“HE COURT: For the vequirement of privity

NEALR. GROSS

COURT REPORTERS Al.0 TRANSCRIZZRS
1323 RHOOE iSLL .0 AVE. N
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YCu cite ar 1898 Supra--=

Communicatics law. Dg DU have an authority cthat - g

“iR. O MCKZIMNA . 7our Honor the major cass -
think that really sims this UD is the Illinois Brick
case because we certainiy agrse --

THE COU=T: ITllinois Brick was the one
that developed Crebiz damages.

MR MCKEZNNA - Well, TIllincis Brick was
based upon an indirsct surchaser Suing bacause the
alleged price was tc> hizh. and all of the opublic
interasst arguments cited by the FCC and by the

intervenors ware' cons:dexr=d

T=Z COURT - That was an antitrust case
right?
ME . MCKEMIA - Yes sir. It was ctreble

damages for Price fix:ng 7 believe .

TRZ COURT: Tr= Court gave two reasons on
Illinois Brick ss I recall for disallowing the passing
On issue. One was the comslexirty, difficulty of the
litigation it would create. And the other was the
need for deterrents. Neither of those is really
relevant here :is ig?

MR. MCKENNZ: 7 think the complexity issue

NEAL R. GROSS
COURT REPC=7ZRS AND TRANSCRIBERS
1323 SRI2Zi8.AND AVE SN
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1s aliso imgortant and rha- was what they decidad to

23, and this is zver che ozjection of the government,

“%8 they said, "We have tc ravs consistancy in the
Déssing cn zrea. " And what thsy said was, "We are

2ither goirz tc 3D0ply vessing on offersively andg

ply it at all.:»
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“he CC in a recenc case which I know Your
donor, you szt on, involving Overesarnings by a variety

Of exchange carriers has speciiically =ruled that

Dassing on cculd not be use zs & csfense in a suit for

2Xcessively nigh rates The ZCC then turned around
ENC wWrote exactly the Opposite in this case. They
said, "Passing on can pe used offensively." Because

aiter all ths alleged damages which are alleged by the

Zomplainarcs zre n0TNing more tran the high prices

(8]

which AT&T chzrged tc them. 1Tt hac nothing to dQ with
Znything wa tnarced to cthem, They wers not our
~4stomers for these particular services.

€2 I think trhat’'s a kzy part and I think

-ne complexit. ancle cannot pe uncersold.

T-Z CCURT: In allcwing the indirect
Tarchaser hers t5  geek tne recovery, they are

Clsallowing trz divect purchaser at the same time.

M= . MCXENNA: I think that‘s right. I

NEALR. GROSS
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TRI CCURT: 3o the difficulties cr=zatad in

MX. MIXENNX. That's only if in fact -here

&S CThis direc:t tass t-rough by the direct purcrzser
which we don’c kr-w hac napvened yet. See we 4- not

know because of what :ne FCC 3id that there wzs a

passing on at zl. pecauss AT&T was not brougnt into

TEZ CCIURT: o you really seriously think
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MR. MCXIZNNA: I think that, as Your Eonor
and Judge ¥illiams said, that on =z prospective bzsis
this is perfectly reasorzhle. Tra question here is

. .
winether damages ar

tmn
i
t

THE CCUXT: w2ll, I'm talking about trzase
particular ones, tr:s cass After the FCC has ordered
the reseller to get -he bznefit of this, do you really

think they wers recoveres by entertaining tne claim

MR. “CHINNA: No  But T don’t trink that

THE COU=T: So isn’t what Judge Ginsbirg
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THE COU=ZT: Jhat difference Zoss that
22lly make to you? vYcur companies rave goc high pay
on both ends which -2y zre not erti-led to.

MR. MCKZIINA I think we were entitled to
Your Honor. At leas: unt:!: the PCC teld us not to be.

THE COUET: Trat’s not what this case is
abcout anyway.. You rzally nave not mzde any argument
to us that you are snticiad to get righ pay on both
ends. Ycu have not ~ads --

MR. MCKEZINA: I think prospectivaly we

onaple.

9]

would agree that tha:-‘'s -z2a
THE COURT: &as far as prospectively, but

never mind prospectivaly, in this czse you weren't

you whether ATE&T is cztting it or thne -- everybody is

getiting a windfall.

MR. MCKE!Zia: I think Your Honor --
THE COUERT: ~2s long as your are not

entitled to it, you zrs no:- entitled to it.
MR. MCKENIA: ¥#We charged ocur tariff rates
Your Honor. We had & cradit mecharnisn available. I
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21y on our fariiis, wh.-- s ~hat we did.

5 MR . MCKEINE. Tharx you very much, You-

6 Honor.
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MATTER: SCUTHWESTERY BELL TELEPHONE COMPANY
V.
“ZDERAL COMMUNICLTIONS COMMISSION
HC. 95-1193

DATE: HMEY 4, 1997

I hereby csrtify that the attached transcription of
pages 1 to 25 inclusive ars to the best of my belief
and abilitv = true, accuratz, and complete record of
the proceedirgs as reccrdad on tape provided to us by

the agency.
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