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Re: Docket CCB/CPD 97-30 and CC Docket No. 96-98, Reciprocal Compensation

Dear Ms. Salas:

Yesterday, Mr. F. Gumper and I, representing Bell Atlantic, met with Mr. Y. Varma,
Deputy to the Common Carrier Bureau Chief and Mr. R. Cameron, Legal Advisor to Mr.
Varma. During the meeting, the Bell Atlantic representatives raised the issue of
reciprocal compensation. The Bell Atlantic representatives explained the significant
public policy consequences of the continued application of reciprocal compensation
payments to Internet bound calls. The Commission should address the issue now and
declare that Internet-bound calls are not local and therefore not subject to reciprocal
compensation payments. The attached letters, previously filed with the Commission, were
used as a basis for discussion.

In accordance with Section 1.1206(a)( 1) of the Commission's rules, an original and one
copy of this notice are being submitted to the Secretary.

Sincerely, , /
. / /[,/
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cc: Y. Varma
R. Cameron
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Bell Atlantic
13001Stree1, N.W.
Suite400W~

Washington. D.C. 20005
(202) 336-7900

July 1, 1998

BvHand

The Honorable William E. Kennard
Chainnan
Federa1 Communications Commission.....
1919 M Srreet, J\TW - Room 814
Washington, D.C. 20554

Re: Reciprocal Compensation for Internet Traffic

Dear Chairman Kennard:
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The payment ofreciprocal compensation for Internet-bound calls is distorting the
market, undermining competition in residential telephony, and discollI'a::-oing the
deployment ofbigb-speed networks.

Therefore, there is an urgent need for action by the Federal Communications
Commission to confirm that Internet-bound calls are not local calls, and are not subject to
the payment ofreciprocal compensati0I1.

Based on a mistaken interpretation oftbis Commission's prior orders, state
commissions have classified calls bound for the Internet - and through it to other Internet
users around the globe - as "local" calls. These decisions require telephone companies
that provide local service to residential and other dial-up users of the Internet to pay
··reciprocal" compensation when these calls are handed off to another carrier for delivery
to an Internet service provider.

As one independemanalyst puts it, this creates the "single greatest arbirrage
opportunity and hence market distortion in the telecom sector today;" deters competition
for residence and other dial-up users ofthe Internet because it has the "perverse effect of
turning customers from assets into liabilities;" and discourages economically sound
investment. (Attachment 1).

Reciprocal compensation pays carriers not to compete. Because it is available
only when a customer's line is served by another carrier, Internet reciprocal compensation
actually pays carriers not to invest in their ovm competing facilities and not to provide
their ovm competing service to residence or small business customers.



The reason is simple: Ifcompeting carriers sign up residential or other dial-Up
Internet users for their own local services, they can kiss the risk-free cash from reciprocal
compensation on those lines goodbye. Plus, they then have to~ reciprocal
compensation when they hand off calls to another carrier for delivery to an Intemet .
service provider.

The amount that carriers are being paid to not compete has ballooned along with
the use ofthe Internet. Bell Atlantic alone will pay more than $150 million during 1998
and more than $300 million during 1999. The overwhelming majority ofthis money,
roughly tb!ee-quarters in our case, cmrently goes to only two massive combines ­
WorldcomIMCI and AT&TrrCG. 'L..

Ironically, ifa family or small business uses the Internet for as little as two hours
a day, the reciprocal compensation typically totals more than the customer pays for the
line. And ifthe customer leaves its computer connected to the Internet all the time, the
reciprocal compensation can total $300 per month.

The ability to receive this kind of windfall deters competition, and at the same
time creates an enormous drain on companies that have made the investment necessary to
provide local service. .

Reciprocal compensation pays people money for nothing. The ability to get
reciprocal compensation without providing local dial tone service to ~ven a single
customer distorts behavior in other wa)~s.

For example, Internet service providers have begun setting up shop as "carriers"
for the sole purpose of getting paid reciprocal compensation for the Internet traffic that is
delivered to them. One example is illustrative: During the first quarter of this year alone,
just one ofthese "carriers" that provides no dial tone to anyone, sends essentially no
traffic to us, and whose customer service representative says is not offering local
telephone service, collected several million dollars in reciprocal compensation - all to
provide the same lnternet service it provided before it re-Iabeled itself a "carrier."

The payment ofIntemet reciprocal compensation has so distorted incentives that,
region-wide, the number of minutes we hand off to competing carriers is approachjD~ten
times the number ofminutes they send to us. In some of our states, the ratio is more than
fifty to one. These ratios are driven, of course, by the carriers' increasing focus on
fronting for Intemet service providers in order to get the easy cash from reciprocal
compensation.

The lure offree cash also inspires conduct bGrdering on fraud. Because reciprocal
compensation is available only for calls that begin and end in the same local calling area,
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some carriers have assigned multiple blocks ofnumbers to Internet service providers ­
each attributable to a different local calling area - in order to make calls to those
providers from distant calling areasJiPpear "local." In fact, one Internet service provider
cmn carrier has locked up well over 100 NXXs - representing over a million numbers­
all witbout a single local telephone customer_

These illicit activities only exacerbate the problem, deprive the originating
carriers oftoll revenues they are entitled to, and contribute to the rapid exhaustion of
numbers to boot.

Reciprocal compensation deters-investment. The payment ofreciprocal.
compensation not only deters investment in local facilities by competitors, it also deters
investment by all carriers in new technologies that could be used to handle this traffic
more efficiently.

Although Internet-bound traffic could be handled more efficiently by moving it
offthe circuit-switched network, and onto more efficient packet-switched technologies,
there is no incentive to deploy these technologies ifthey won't be used. But the
fundamental problem is that, Jig long as Internet service providers (or their carrier
affiliates) can get paid reciprocal compeIisat:ion iftbey stay on the circuit-switched
network, they have little incentive to move10 new pllcket-switched technologies, no
matter how reasonably priced. And so long as no one is willing to use these new
technologies, there is little incentive for originating carriers to deploy them in the fIrst

....
place. ;

In light ofthese facts, the Commission must act now to correct the mistaken
interpretation of its orders by the state commissions that have classmed Internet calls as
local.

As the attachment explains in further detail, while the Commission did exempt
Internet and other enhanced service traffic from the payment of interstate access charges,
it consistently has held that the tra:ffic remains interexchange and interstate in nature - not
local. (Attachment 2). Indeed, if this were not the case, there would be no need for an
access charge "exemption,~'and the Commission would have had no jurisdiction to create
one to begin with.

As a result, we urge you to quickly adopt an order in response to the petition filed
by ALTS last summer declaring that, under the Commission's prior orders, lnternet­
bound traffic is not "local".and is not subject to reciprocal compensation.-
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We would appreciate the oppornmity to meet with you to discuss this further.

Sincerely,

r

cc:

.U/jJ ......~---z:~
EdwardD. Yo~.~
Senior Vice d
Deputy General Counsel

Commissioner Furtchgott-Roth '
Commissioner Ness
Commissioner Powell
Commissioner Tristiani
Kathy Brown

\
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lThomaS J. Tanke
Senior Vice President
Government Relations
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LEGG J\1AsoN REsEARCH TECHNOLOGY TE:
Precursor Researc
Scott C. Clelaj

June 24,19

Reciprocal Comp For Internet Traffic--Gravy Train Running Out Of Tracl

(Part T' ofinternet Regulation Preview Series)
Sumnuzry: In a classic case of what you see is not necessarily
what you get investors should not expect the current
reciprocal compensation arrangement for Internet traffic to
continue much past the end of the year. Given that this issue
is probably the single greatest opportunity for arbitrage in the
whole sector. over 4.000 percent in some instances. TPG
cautions investors that this extraordina!'1' arbitrage ....grBV}.

train'" will run out of track-probably this year. It is simply
not sll5tainable long-term.

Moreover. investors should not be lulled into a false sense of
security that ]9 consecutive state public utility commissions
have ruled (in addition to a recent Federal Coun in Texas) that
Internet service provider (ISP) traffic passed through .a
competitive local exchange carrier (CLEC) is classified as a
local call. In the coming months. TPG expects the FCC to
trump these state decisions by clarifving that Internet traffic
is indeed interstate., effectively reasserting its federal
jurisdiction over data or Internet transport. (Reciprocal
compensation is a regulatory arrangement where local telecom
providers pay each other for "the cost" ofterminating the calls
they originate. In most cases, reciprocal compensation trqjfic is
rwo-W'~l' and thus largely offsetting. However, since
imernet/daIa traffic is one-w~l', there is little "reciprocal"
about this arrangement. It is JUS! a regulalOry compensation
windfall for CLECsIISPs.j

A Big Deal for Investors: This reciprocal compensation
arbitrage is a significant part of the existing "data growth
engine" of man~' CLEC and ISP business models.
Consequently, investors need to be aware that in some instances.
shon-term projected results may be artifician~' "juiced up,"
potentially providing an illusion of faster-than-real long­
term growth. The flip side of this problem is that reciprocal
compensation is a significant and growing liabilil)" primarily
for the Baby Bells. It is growing at such a rapid rate that it
could be a significant threat to elL"'Tlings roughly in 1999. if not
fixed by the FCC by then.

Why the FCC 'Will Fix It: First. reciprocal compensation for
one-way Internet traffic is arguably the single greatest
arbitrage opportunity and hence market distortion in the
teiecom sector today. TPG flagged this imponant issue in our
April 6 "lmernet Regulation Preview" bulletin as akin to a
broken bank ATM machine that only allows withdrawals and

takes no deposits. No other place in the sector can compar.
reap as much as a 4.000 percent arbitrage for minimaL val:
added service. No competitive market. legal or illicit :
generate such gargantuan arbitrage. Only regulatory distonic
can generate this size arbitrage over an extended period of tim

Second. this arbitrage opportunity is greatl~' contributing to
artificial misali",onment of the market structure of this nev
emerging competitive voice/data niche. Recipro:
compensation is driving many alliances. mergers a
acquisitions for purely regulatory and not economic
competitive reasons. Thus. in some instances. an ISP
currently an asset to a CLEC, but could become a seric
liability without the arbitrage of reciprocal compensatic
Third, it discourages economically sound facilities-baSi
local investment and inhibits the development of an efficie
competitive market. It has the perverse effect of turnb
customers from assets into liabilities. Why would a:
competitor want to win a customer if that customer would c(
them more in reciprocal compensation tenninating minutes th;
they could earn in revenue from that customer?

What to Expect From the FCC: Investors need to appreci~

that it is not that hard for the FCC to fIX this in the comb
months. ALTS. the association representing the.CLECs. has ;
active petition (dated June 20, 1997) requesting that the Fe
issue a clarification that the traffic in question is local and n
interstate. ALTS argues in its petition that "this clarification
clearly in the Commission's (FCC) exclusive jurisdiction:' F
FCC legal authority. ALTS cites a ]980 Computer 1J FC
decision which was subsequently upheld in the DC Court
Appeals in 1982 and again in 1984. Now that the states ha'
ruled the CLECs' way, the association likely regrets havil
requested this clarification from the FCC.

Why would the FCC believe such Internet calls are not loc.
but interstate? The FCC has exempted this traffic fro
interstate access charges for over a decade. Why would ;
exemption from interstate access charges be needed if the FC
thought it was a local call? Moreover. in the FCC's April
repon to Congress, (paragraph] 06) the FCC said that lSPs "a
not entitled to reciprocal compensation ror terminating 10:
telecommunications traffic." However. the FCC explicitly c
not comment on whether CLECs that serve lSPs are entitled
reciprocal compensation for terminating Internet traffic. Th
said that issue was nov.' before the FCC. ,. .. * * *

AIJDITIDNAL INFORMATlON AVAILABLE ON REOUEST _. ~ iniDrmal10n contained in this mport is based on SOIJf'CeS Deileved IP be miiable, but we ao nat pU8fBnlt1e I1S comptIIIt!neS

aCCllfBC): This report is irJr tnfofTTlal1on plIfPOSes only and is not inrenbec11P be an offer to buy orsel.' the seCUTiiies mierred to hemin. OpinIOns expmssed am subject IP change wdnotJt noIice j

peffofTTlance is not indicative of fII!lJfl! mSllIts. From lime IP lime. Legg Mason Wood Walker. Inc. and/or its efTlDioyees. incIIIding the analyst(s) who {)IBPBmd thiS moon. may h8ve e position IfI

se::tJTilies RIfl..lioned f1emin. -F'reClJlSorResearch'is a registemd rrademark to ScOt! C. Cleland, licensedto Legg Mason Wood Walke,~ In::. MemberNew 'York Stock ExchangelMemJJe.-SIP:;.



Attachment 2

Internet Traffic 15 Not Sublect to Reciprocal Compensation

As the Commission~s owilprior decisions make clear, calls bound for the Internet
are interexchange and predominantly interstate, rather than local, and are not subject to
the payment ofreciprocal compensation.

1. Internet calls are not local. When a person sitting at a keyboard at home in
Wasbington, D.C. dials in to the Internet, he or she is able to communicate with, and
receive information from, other Intem~users around the world. During any given call,
he or she may read the day's news in the electronic version ofthe New York Times stored
in New York City, check on breaking stories in the computers of CNN in Atlanta, and/or
tap into historical arcbives stored halfthe world away in New Zealand.

Despite this fact, a number of state conlmissions bave concluded that calls bound
for the Internet should be treated as "local" calls, and should be subject to the payment of
reciprocal compensation.

They have done so, in large part, based on a ~staken reading ofthis
Commission's orders creating the so-called "ESP exemption." But those orders merely
exempt Internet and other enhanced service providers from paying the interstate access
charges that otherwise wouldapply~ .They do not classify the traffic m; "local." On the
contrary, the only reason for an exemption in the first place is that the Commission
recognized that this is not local traffic - it is interexchange. Ifit wasn't, no exemption
would be needed.

Indeed, the Commission consistently has classified this traffic as interexchange.
and predominantly interstate, since its first order creating the ESP exemption and
continuing through the present - reiterating the conclusion most recently in its report to
Congress on universal service. See, e.g., MTS and WATS Market Structure, 97 FCC 2d
68:2., ~ 78 (1983) (ESPs use .4'local exchange services or facilities. _. for the purpose of
completing interstate calls"); id. at·~ 83 (ESPs use "exchange service forjurisdictionally
interstate communications"); Amendments ofPart 69 ofthe Commission's Rules, 2 FCC
Red 4305, 4306 (1987) (ESPs ~'like facilities-based interexchange carriers and resellers,
use the local network to provide interstate services"); 1n re Access Charge Reform, 11
FCC Red 21354,11 284 (ESPs use "incumbent LEC facilities to originate and tenriinate
interstate calls"); Universal Service Report, ~ 146 (ESPs use "local exchange networks to
originate and terminate interstate services'')._

2. Intemet calls are not two calls. Despite this unbroken chain of decisions
extending over 15 years, some parties now assert that Internet calls should he treated as
two separate calls, and that the first "call" to the Internet service provider should be
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classified as ''local.'' But the short answer to this claim is that it too is foreclosed by a
long BIld consistent line ofprior decisions by this Commission.

As the 'Commission itselfbas explained, when a customer calls his or ber Internet
service J>rovider~ 1he call does not stop at that point, but is instead connected to the .
Inteme'4 and through~ to thecaner~s cbosen destinations around the world. As the
Commission puts it: "An end-user may obtain access to the Internet from an Internet
service provider~ by using dial-up or dedicated access 10 connect to the Internet service
provider~sprocessor. The Internet service provider~ in tum, connects the end user to an
Internet backbone provider that carries traffic to and from other lntemet bost sites.~' Non,":
Accounting Safeguards Order, 11 FCC Rcd 21905, ~ 127~ n. 291 (1996).

....

Under identical circumstances, the Commission consistently bas held that the
"nature ofa call is determined by its ultimate origination and termination, lUld not ... its
intermediaterouting.~' See SouthwestemBell TeL Co., 3 FCC Rcd2339, 'IT 26 (1988).
For example, in the context of calling cards and other services where a customer first
dials an 800 number and receives a second dial tone before connecting to his or her
ultimate destination, the Commission repeatedly has rejected arguments that there are two
calls involved. lei at 'IT 28; see also LoD.2 DistancelUSA, Inc., 10 FCC Rcd 1634, 'IT 13
(1995) ("[B]oth court and Commission d;ecisions have considered the end-to-end nature
ofthe communications more significant than the facilities used to complete such
co~unications;~'"[A] single interstate communication does not become two
communications because it passes through intermediate switching facilities.");
Te1econnect Company v. Bell Tel. ofPa, 10 FCC Rcd 1626, 'IT 12 (19,,95) (same), a:ffd
sub nom. 116 F.3d 593 (D.C. Cir. 1997~

This conclusion does not change merely because the customer has the option of
dialing a local, rather than 800, number prior to being connected to his or her ultimate
destination. TIris is no different than a call made to a Feature Group A access line to
place a long distance call. Even though the caller's line and the Feature Group A line are
in the same local calling area, and the customer dials a local number, the Commission
always has looked to the ultimate destination to determine that calls made using these
arrangements are interexchange and interstate. See, e.g., Determination ofInterstate and
Intrastate Usage ofFeature Group A, 4 FCC Rcd 8448 (1989).

Nor does the conclusion change merely because some portion ofthe end to end
communication may be stored locally before being retrieved by the customer. Again, the
Commission has decided this very issue in the context ofvoice mail services, where it
Tejected a claim that the delivery of a voice message involves two separate,
jurisdictionally distinct calls. According to the Commission, "the key to jurisdiction is
the nature ofthe communication itself rather-than the physical location ofthe
technology," and the local storage and local delivery of a message left by an out of state
caller does not change the interstate nature of the end to end communication. BellSouth
Emergency Petition, 7 FCC Rcd 1619, ~ 12 (1992), quoting New York Tel. Co. V. FCC,
631 F.2d 1059, 1066 (2d Cir. 1980). On the contrary, "an out-of-state call to [a] voice

\
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mail service is a jurisdictionally interstate communication, just as is any other out-of-state
call to a person or service.~' Id. '

Finally, the Commission~srecentreporttoCongress on universal service does
nothing to cbange all this. The parties who argue otherwise base their claim on the fact
that the Commission said an lntcmet call bas two distinct components, one of which is a
telecommunications service and one ofwhich is an information service. But the simple
fact is that this has nothing to do with the end-to-end nature ofthe communication. The
Commission itselfexpressly said as much: "We make no determination here on the
question ofwhether competitive LECs that serve Internet service providers (or Internet
service providers tbathave voluntarily become competitive LECs) are entitled to
reciprocal compensation for tenninatin,g Internet traffic. That issue, which is now before
the Commission, does not tum on the status ofthe Internet service provider as a
telecommunications carrier or infOIIDation service provider." Report to Con!rress, CC
Dkt 96-45, at n. 220 (reI. Apr. 10, 1998) (emphasis added).

3. Internet calls are not subiect to reciprocal compensation. The significance of
all of this is straightforward: Because Internet traffic is not "local," it is not subject to the
payment ofreciprocal compensation when it is handed off to another carrier for delivery
to an Internet service provider.

The Commission has :firmly established that; as a matter oflaw, interconnecting
carriers are entitled to receive reciprocal compensation only for the transport and
termination oflocal calls. As the Commission has explained, "[t)he Act preserves the
legal distinctions between charges for~ort and termination of10c81 traffic and
interstate and intrastate charges for terminating long-distance traffic." Local
Interconnection Order, 11 FCC Red 15499, ~~ 1033 (1996). For this reason, the
reciprocal compensation obligations imposed by the Act "apply only to traffic that
originates and tenninates within a local calling area, as defmed [by a state commission];"
they "do not apply to the transport and termination of interstate or intrastate
interexchangetraffic." Id., ~~ 1034-35. This distinction between local and
interexchange traffic, moreover, was upheld on appeal and is now final. Compte! v. FCC,
117 F.3d 1068 (8th CiI. 1997).

In sum, Internet-bound traffic is not local, and is not subject to the payment of
reciprocal compensation.

* * *
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July 31~ 1998

BvHand

TheBonorable William E. Kennard
Cbainnan
Federal Communications Commission
1919 M Street, J\TW - Room 814
Wasbingt~D.C. 20554

Re: Recioroca1-Compensation for Jnternet Traffic

Dear Chairman Kennard:

, ",- ,

~~,..

The responses to om July llettcr do little10 try 10 rebut omkey point- that ihe
payment ofreciproca1 compensationfor Intemet-bound calls is distorting the market,
undenninjng competition in residentia11elephony" and discouragingthe deployment of
lllgb-speed networks.

Instead, the responses -:filed by WorldcomlMCI and Compte1/ALTS - devote the
bulk oftheir effort to tryingto distract attention from the real issue. For example, they
incorrectly suggest that Bell Atlantic agreed that Internet traffic is loca1and subject to
reciprocal com.pensatio~-andthat an order by the Commission confirming that Intemet
calls are not local under its ownprior orders would intrude onthe role assigned to ihe
states in the 1996 Act.

We respond to eacb oftheir points below.

Recimocal comoensation discoUI'a2es comnetition and investment. As an initial
:matter, theTesponsesdo not deny that lntemetreciprocal com.pensation.actually pays
carriers not to invest to provide competing service to residential or other dial-up users of
the Internet. "Nor could they_ As one analyst puts it, it is -indisputable that paying
reciprocal compensation for this traffic bas the "perverse effect ofturning customers from
assets to liabilities.'"

Inste~ they say that reciprocal compensat}9n does provide an incentive to
~'compete"to deliver traffic from origiDatingcarriers to Internet service providers. This,
of course, is precisely om point. Once a carrier makes the minimmn investment in
TOuters or other equipment needed to deliver this one-way traffic - which can be next to



nothing ifit or .an .affiliate is the 1nternetservice provider - reciprocal compensation pays
the carrier not to invest in facilities to provide competing two-way voice and data services
to residemia1 or"SJDB1J business customers. And tbe so-called competition to serve the
lntemetservice providers often consists oflittle mDre than..agreeing to share the reciprocal

compensationbooty.

Reciprocal ron:roensation distorts the market. The responses also do nDt deny that
the lme offree casbisC'JIusing Internet service providers to dec1are:themse1ves "carriers"­
without providing local dWtone service to anyone - just to get reciprocal compensatiDn.
Nor do they deny it Jms led these.and other carriers to misrepresent the identity Dfthe
calling area where the traffic is delivered in order to qualify for reciprocal cDmpensatiDn ­
locking up millions of1IDUSed numbers in the process.

1nstead, they mguethe remedy nes elsewhere because Bell iUlantic can challenge
the .state "Certifications ,ofthese so-ca1ledcarriers or file complaints 'With state commissiDns.
Ofcourse, these same partieswould be the fust to cry foul. ifBell Atlantic did so. .Auld
they .miSs the point in any event. The]>oint is that paying reciproca1compensatiDnon
Internet traffic distorts the market.and encour.ages economically irrationaJ behavior. Tnese
are merely SDme ofthe current exampJes,and there will be others ifthe underlying
problem is not fixed.

·Otber carriers canTecover le,gifuna:te.costs tD the same extent as incumbents. The
responses arguetba:tatleast some.competing carriers inem legitimate costs in order 10

Deliver lntemet trafficthat1hey need to~over. But this .completely ignores the fact that
these·carriers already C'JlD recover their costs in exactly the same way:andto exactly the
same extent as the incmribents - through the in:trastate business line l'ates they charge to
lnternetservice providers.

.Despite this:fact, the responses try tojustify reciprocal compensation on the theory
that incumbents may -save.money ifthey don't have to upgradetheir end office switches
serving Internet service providers. But this lDoks at only part ofthe picture. It ignDres
the fact that .any supposed savings (presuming any were to materialize) are offset by the
enoIlDousexpenditures required for added trunking and switch ugrades in order to hand­
offtrafficto Dthercarriers forde1ivery. In the case ofBell~~c alone, fDr example, we
will spend almost '5300 milliDn.during 1998,.and expenditures are projected to nearly
dDuble -in 1999. And, given"that the nfio ohrafiic we band offto other carriers is
approaching ten times wbat tbeysend to us, ihese expenditures obviously are being driven
in large part byJnternet traffic.

Finally, the respDnses say that Internet reciprocaJ compensatiDn helps carriers raise
capital. But the vastmajDrity ofreciprDcalcompensation is paid to companies like
Worldcom/MCI -and AT&TrrCGthatbardlyneed anyhe1p. 1n any event, analySIS long
have recognized that Internet reciprocal.compensation is a temporary aberration tha1
cannot last.
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Bell Atlantic did not agree that 1.ntemet calls are local and subiect to reciprocal
compensation. In an -effort to distract attention from the merits, the responses devote
most oftheir efforts to1Iyingto conjure phantom procedural hurdles to forestall

Commission action.

.For example, the responses claim that incumbents agr-eed during negotiario:flS that
Jntcrnet calls properly are classified as local and subject to reciprocal compensation. In
Bell .A1:1aIItic's case, tbis is fla:tly not true. On the contrary, our consistent and fumly
stated position .since the issue iirst was raised inco~ negotiations -in reliance on this
Commission's prioroniers - has been tha11nternet traffic is interstate and interexchange,
.and is DOt subject"to .reciproca1 compensation.

As a result,~ ofthe inteI.t.:onneetion agreements signed by Bell Atlantic say that
Internet traffic is su~eetto reciprocal compensation. Jnstead, those contracts­
illustrative examples ofwhich.are attached - expresSly provide that only traffic that is local
on an end-to-end basis is subject"to reciproca1 compensation. }\nd after competing
carriers began to argue 10 state commissions that Internet calls should be treated as local,
Bell Atlantic took added steps 10 J>Toteet itselfby including provisions in its agreements
expressly stating its viewtbat Internet calls are Dot local

The responses.also are wrong that Be] Atlantic implicitly conceded in the local
interconnection proceeding1hat Internet calls are subject to reciprocal compensation. It
supposedly did 50, the stmy goes, by citing Internet calls BlIlong other types ofone-way
traffic:!bat newenttants poteotially could target ifreciprocal compensation rates for
tnmsport and termination of calls were set too bi3b.

"
.0&\1 the time, however, the long distance carriers were arguing that the reciprocal

compensation provisions applied to interexchange calls - which include Internet calls - as
well as to local calls. While Bellllliantic disagreed, the issue had not yet been decided. In
its order-in thatJ>Toceeding, however, the Commission rejected the long distance carriers'
argument, held that reciprocal compensation applies only to local traffic, and was upheld
bythe Eighth Circuit.

Finally, the responses are offbase by suggesting that the problem is of our own
making because we did not 1lgTeeto billllIldkeep. Adopting bill.and keep would have
produced the same problem in reverse. Itwould have created an incentive for other
carriers to sign up customers with large amounts of originating local calls, such as
outgoing local calls from office complexes, and hand offthe calls to incumbents without
paying any compensation"to tenninate the calls.

An order by this Commission will not innude on a role assismed to the states.
After themselves urging the Commission "to address the mternet reciprocal compensation
issue for the last year, the responses here do an about-face. They now say that, by urging
it to act promptly on the same issue, we are asking the Commission to intrude on a role
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assigned to the states by the 1996 Act, orto override arbitration results by re-interpreting

individual contracts.

Again, they lITe wrong. We are not asking this Commission to interpret specific
contracts., nor .are we 85lOng itto inttude on a legitimate role ofthe states. We simply are
2Slcing1:he Commission to confirm what it said in its own previous orders - which no pany
suggests it lacked authority to issue - by once again declaring that Internet traffic is
interstate and interexchange, and, therefore, is not subject to reciprocal compensation
under the Act as the Commission previously interpreted it.

Many ofthe state oroers (excezpts ofwhicb are attached) said they were
addressing the issue only because tbisCommission has not yet done so, and made it cleaT
that their oTdersare subject:to cOITftction once this Commission does act. ..tu1d, as we
pointed out in OUT previous letter, the state commissions have based their decision on a
mistakeninteIpTetarion ofIbis Commission~sprior orders. While the Commission did
exempt Jntemet and other enbanced service providers from paying interstate access
charges, it did not, and cowd not, change the underlying nature ofthe end-ta-end
commnnication, which remains interstate and interexchange.

Moreover~ under tbe terms ofthe Act, parties vohmtarily may agree to terms that
differ :fromthe requiTements ofthe Act, and it is possible that - unlike Bell Atlantic ­
some carriers expressly .and unambiguously may have agreed that lnternet traffic would be
subject to reciprocal compensation under their individual interconnection agreements. The
taskofdetermining whether other carriers did sOTemains one for the state commissions.

The Commission has autboritv to issue an order. Finally, thE. responses claim that
the Commission can no longer act because ALTS withdrew its year old letter asking it to
address the lnternet reciprocal compensation issue. Tnis is nonsense.

There is no rule that says the Commission can act only ifALTS wants it to. The
simple ftct is that, after .ALTS submitted its letter, the Commission issued a public notice
asking for comments on the issue. As a result, all interested parties have had an
opportunity to be heard, the·Commission has a complete record, and nothing more is
required to issue a declaratory ruling resolving the issue. "What's more, the Commission's
own rules (47 C.F-R. § L2) expressly allow it to issue a declaratory ruling on its motion,
and itsbould do so :based on the record before it.

I1III1

* * *

For all these reasons, and the reasons laid out in our previous letter, the
Commission should issue an order immediately to again confirm that Internet traffic is
interstate andinterex:change, not local.
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For convenience, we have attached proposed language to be included.in an
ordering clause.

Sincerely,

1
1

1
1".Iilll

-----

cc: Commissioner Fmtchgott-Roth
Commissioner Ness
Commissioner Powell
Commissioner Tristiani
Katbryn C. Brown

5
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ThomasJ. e
Senior Vice President
Government Relations

"



· ATTACHMENT 1



Proposed Ordering ClIMeS

~ Pursuantto sections4(i), 4(j), 201, 251(b)(5), (g), and (i), JJDd 303(r) ·ofthe
ConurDlDieations Act of 1934~asamended, it is bereby ORDERED that this declaratory
:ruling is adopted, to be effective immediatelyupon release.

n. By adoption ofthis Order, we confirm, J!S we have held in previous orders, that
calls bound for the 1ntmlet are properly .classffiedas interex:change and interstate in
nature, Dot local As such, these calls are not sul!ject to the reciprocal compensation
obligations imposed by section 251(b)(5) ofthe Act When bandedoifbyll carrier serving
the ·customer originating the call to another camer that"terminates the call to an Internet
service provider. "-

m. By adoption ofthis Order, we also c1arifY that, while our previous orders
exempting Internet and other information service providers from the payment ofinterstate
exchange access charges aDowed those providers to purchase services from a local
ex:change camer's intrastate tariffs, our orders did DOt, and could not, change the nature
ofthe end-to-end comrmmieation that is involved with Internet-bound calls. Those calls
remain interexclmnge and interstate in nature.

IV. By adoption ofthis Order, we do Dot, "however,p~dgewhether any
individual carriers may haveexpress1y BDd lmambiguously agreed "to go'beyond the
requirements of-the.Actmdto payreciprocal compensation on Jntcmet-bound calls, as
they may do under section 252(a)(l). That determination is best made by state
commissions based ontheir review ofspecific interconnection agreements.
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Excerpts From State Orders

1. ~[lJheCCJTDTTrlS&1on:agreesthat a:final determination on this matter rests with
the FCC. _... Jf1heFCC shoUld cbange its position, then the Commission expects
interconnection agreements to be applied in accordance with the FCC's new policy.
Moreover, the parties will be directed to bring the FCC's iinal determination to the
Commission's attention in order to allow it to consider whether any further action is
appropriate.'" MCITelecommunieations Corporation. Case No. 97-1210-T-PC at 29-30
(W.Va PSCJan. 13,1998).

2. "Moreover, we note thiS issue is currently being considered by the FCC and
may ultimately be resolved by It. . . "-- In the event the FCC issues a decision that requires
revision to the directives announced herein, the Commission expects the parties will so
advise it.... Letter Order by Daniel Gahagan, Executive Secretary, Maryland Public Service
Commission, at 1 (Md. PSC Sept. 11, 1997).

3. "[p)rior to a decision from the Federal ComD1lmica1ions Commission on the
issue ofreciprocal compensation for traffic to ISPs within a local calling scope, the -parties
shallcompensa.te one another for such traffic in the same manner that local calls to non­
ISP end users are compensated, subject to a true-up following the Federal Communication
Commission's determination on the issue." 1n re Birch Telecom ofMissouri Inc... 1998
'WL324141 ""S.(Mo. PSCApr. 24,1998).

4 . ".As to themeaning ofthe FCC's prior nilings and pronouncements, the
Commission is DOt persuaded that the FCC has ru1ed as .Ameritech asserts.... When the
FCC roles'in the pending docket, the Commission can determine what action, ifany, is
required." In re Brooks Fiber Communications ofMicbi£8IL Inc... Case No. U-1178, et
aL, at 14-15 (Mich. PSC Jan. 28, 1998).

S. "[T]he precise issue under review in the instant case is currently being decided
bythe FCC. . '" Any ruling by the FCC on that issue will no doubt affect future dealings
between the -parties on the instant case." "Instead of classifying the web sites as the
jurisdictional end ofthe communication, the FCC has specifically classified the ISP as an
end user. Icitation omitted] Given tbe absence of an FCC ruling on the subject, this court
finds it appropriate to defer to the ICC's:finding of industry practice regarding
termination." TIlinois Bell Tel. Coron. v. Worldcom Technolmries. Inc., No. 98 C 1925,
Mem. Gp. .and Order at 18,27 (N.D. ill. July 21,1998).

6. «The Commission will adopt the exemption permitted bythe FCC. However,
the _~eement should indicate that if and when the FCC modiiies the access charge
exemption, the Agreement will also be modiiied." MFS Communications Coron.. Inc.,
1996"WL 787940 "'5 (Ariz. Corp. Com'n Oct. 29,1996).



7. .AD important consideration is "whether or not pending FCC proceedings
counsel in:filVor ofdefe:niDgEtion,"'but~eFCChas had occasion to state its position
ontbe issue and :bas not, thus far, defiriitively addressed the issue.~ Petition for
Dcc:1aratorvOrder ofTCGDe1aware Valley, Inc., P-00971256at 20 (pa. PUC June 16,
1998). "~r ' "

K "1rrespective ofhow theFCC'·s 1983 access c:barge exemption policy might
otherwisebe interpreted, for pmposes ofthis cause the more recent Telecommunications
.Act and the FCC's1JniversaJSemce Order would provide!he controlling federal
precedent ... No support basbeen offered to show that.the FCC has acted in any mmmer
to limit or.dictate the1ype of.compensationlocal excbange carriers can assess each other
under an interconnection~eemeIItfor termination oftraffic destined to ISPs." In re
Iymlicarion ofBrooks Fiber C()TTl1TJN1JiczjonsofOklahorna Inc., Cause No. 970000548,
Order423626, at 10-11 (0Ida. PSCJune3, 1998).

9. "TheFCC hasDotSguare1y11ddressed tbis issue, although it may do so in the
future. While both partiespresented extensive exegeses on the obscurities ofFCC ru1i.n2s
bearing on ISPs, there is DOthing dispositive in the FCC rulings thus far." In reo -
:Interconnection A2reemeIIt BetweenBe11Soutb Telecommunications. Inc. And US LEC
ofNorth Carolina. ILC,DocketNo.P-55, SUB 1027 at 7 (N;C. PUC:Feb. 26, 1998).

] O. ~e have searched1b.eAct and the FCC Inter.connectionOrder and:find no
reference101bisissue.'" In Ie Petition ofMFS Communications Comp.. Inc., Docket No.
96A-287T, m30.(Col0.PUC:Nov. 5, 1996).

] 1 . .Based on .MFS's BrguIDCIlt that the issue is governed by'1he ·erihanced service
provider :exeny:n:i.on, ""It]here-is no reason10 depart from existing law or speculating what
1he FCC:might ultimately concludema future proceeding." In Ie MFS Communications
Comp.. Inc., 1996 WL 768931 >1:13 (Or. PUC Dec. 9, 1996).

12. "All parties agree that the FCC has for many years declared that enhanced
serVice providers, which include ISPs, may obtain services as end users under intrastate
tariffs." £~ased uponthe long-standing position ofthe FCC that existed years before the
execution ofthe lnterconneetion Agreement, the Hearing Officer concludes that the term.
'Local Traffic" .... _includes, as a matter oflaw, calls to ISPs.'" In re Petition ofBrooks
Fiber, Docket No. 98-00n 8 (Tenn. Reg. Auth. Apr. 21, 1998).

13. Recognizing that the issue is pending at the FCC but concluding that
"postporiing·a Commission decision to await a Federal Communications Commission
decision is not in the parties' interest or in the public interest." Letter Order from Lynda
L. Dorr, Secretary to the Public .Service Comm~n of\\iisconsin, to Rhonda Johnson and
:Mike Paulson, 5837-TD-100, 6720-1D-100 (Wise. PSC May 13, 1998).
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ThTERCONNECTJON AGREEMENT UNDER SECTJO?\S 251 AND 252 OF THE
TELECOMMUNlCATJONS ACT OF 1996

Dated.as ofJuly 16, 1996

b)' :and between

BELL ATLA.l\"TJC-VIRGINJA I:--;C.

and

MFS II\"TELENET OF VIRGINIA, l:--;C.

"

BA-VAlMFS-VA (July 16. 1996) (Revised as of07!:!9/97)



-'\ 1.39. -Line Status Verification" or -LSV- means an o~rnlOr request for a status check o.
the line ofB called party. The request is made by one Pany's o~rator to an operator of the otht
Party. The verification ofthe status check is provided to the requ~~lin;;operator.

1.~O -Local Access md Transport.Area-, or "L~TA" i.s A.s Dt=fined in the Act.

1.41 -Local Exchange Canier~ or -LEe' is As Defined in the Act. The Panies to thi;
Agreement.are orwill shortly become Local Exchange Carriers.

1.42. --Local Serving WIre Center'" means a Wire Center ihat (i) serves the area in whid
the other Pany"'s or a third pany~s Wne Center. aggregarionpoinL point oftermination. or point 01
pres::nce is 10cat~ or any Wire Cen~ in the LATA in which th~ other Pany-s \\iire Center_
aggregation point. point oftermination or point of presence is loc.:ncd in which the other Party has
established aColloeation Arrangement or is purchasing an emrance facility, and (ii) has the
necessary multiplexing capabilities for providing mmsport services.

1.43 "Local Telephone Number Portability'" or "'LTNP" means "'number portability·" As

Defined in the Act.

1.44 "Local Traffic,~ means traffic that is originated by a Customer of one Party on thaI
Party"'s network and terminates to a Customer of the other Pany l1D that other Party's network.
within a given local calling area, or expanded area service C"EAS-) area., as defmed in BA's
effective Customer tari.£fs. Local T:raffic does not include traffic originated or 1erminated by a
commercial mobile Tadio service carrier.

..
1.45. "Main Distribmion Frame" or "MDF'" means the primary point at which outside

plant facilities tenn.inate within a Wire Center, for interconnection to other telecommunicatiom
facilities within the Wire Center.

1.46. "MECAB~' means the Multiple Exchange Carrier Access Billing (MECI\B
document prepared by the Billing Comminee of the Ordering and Billing Forum ('''OBP'), whier
functions under the auspices of the Carrier Liaison Comminee C'CLC'") of the Alliance fOe
Telecommunications lndusny Solutions ('"ATIS"'). The MECAB document, published by BeUcon
as Special Report SR-BDS-000983~ contains the recommended guidelines for the billing of ar
Exchange Access service provided by twO or more LECs, or by one LEC in two or more states
within a single LATA.

1.47 ''"MECOD"' means the Multiple Exchange Carriers Ordering and Design (MECOD
Guidelines for Achess Services - Industry Support Interlace, a document developed by th
OrderingfProvisioning Committee under the auspices of OBF. The \;1ECOD document, publishe
by Bellcore as Special Repon SR-STS-002643. establishes methods for processing orders fe
Exchange Access service which is to be provided by two or more LEes.

-- 1.~8 "Meet-Point Billing" or '"'"MPB" means an arrang~m~mwhereby two or more LEe
jointly provide to a third pany the transport element of a Switched Exchange Access Service to or:
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1.58 -Rate Center Area-or ··Exchange Area'· means the s~cific geographic point and
.corresponding geographic area which has been identified by a gi\~n LEC as being associated
with a particular NPA-NXX code assigned lothe LEe for its pro,·ision ofTelephone Exchange
Services. The Rate Center Area is the exclusive geographic area which the LEC has identified as
the area 'Vvithin which it will provide Telephone Exchange Services b~aring the panic~larNPA­
NXX designation associated with the specific Rate Center Area. A -Rate Center Point" is a
specific geographic point., defined by a V &H coordinate, located within the Rate Center Area and
used to measure distance for the purpose ofbiIling Customers for distance-sensitive Telephone
Exchange Servi~esand Toll Traffic.

1..59 uRate DemarcationPoinf" means the point of IDmmlWIl penetration at the
Customer"s premises or other point., as ctefined .in 11 Party'5 Tariffs. where network access recwring
charges and LEe :responsibility ends and beyond which Customer n:~sponsibilitybegins.

1.-60 ·'Rating Point" or ""Routing poine means a specific geographic point identified by
a.specific V&H coordinate. The Rating Point is used to route inbound traffic to specified NPA­
NXXs .and to c81culate mileage measurements for distance-sensitive transpon charges of
switched access services. Pursuant to Bellcore Practice BR-795-1 OD-I 00, the Rating Point may be
an End Office 'location, or 11 "LEC Consonium Point of Interconnection." Pursuant to that same
Bellcore Practice, -examples of the latter shall be designated by .a common language location
identifier (CLLI) code with (x)KD in positions 9, ) 0, 11.. where (x) maybe any alphanumeric A-Z
or 0-9. The Rating PointI.Routing Point must be IDeated \\"ithin the LATA in which the
corresponding NPA-NXX is loeated. However. !beRating PointIRouting Point associated with
each NPA-NXX need not be the same as the corresponding Rate Center Point, nor must it be
locaIed within the corresponding Rate Center Area, nor must there be 11 unique and separate Rating
Point correspondingto each tmique and separate Rate Center.

1.61 "Reciprocal Compensation" is As Described in the Act.. and refers to the payment
anangements that recover costs incurred for the transpon and termination of Local Traffic
originating on one Pany's network and tenninating on the other Pany' s network.

1.62 "Service Control poine or "'SCP" means the node in the common channel signaling
network to whichinfonnational requests for service handling. such as routing, are directed and
JlTocessed. The SCPis11 Teal time database system 'that. based on a query from a service switching
point.and via a Signaling Transfer Point. performs subscriber or application-specific service logic.
and then sends instructions back to the SSP on how to continue call processing.

1.63 ··Signaling Transfer poine or "STP" means a speciaiized switch that provides 557
network access and performs 5S7 message routing and screening.

1.64 "Switched Access Detail Usage Data"' means a cat=gory 1101XX record as defmed
in the EMR Bellcore Practice BR-O10-200-010.

1.65 -'Switched Access Summary Usage Data" means a category 1150x...."'X record as
defined in the EMR Bellcore Practice BR-OI 0-200-0 1O.
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group, it will supply an audita.ble Percent Interstate Use (- PIl'" I r~pon quanerly. based on th:
previous three months' tenninating traffic.. and applicable to .the J"lilll1wing three months. In lie!
ofthe foregoing PLUandior Pill reports. the Panies may agree 10 provide and accept reasonablt
surrogate measures for.an agreed-uponinlerim period.

5.6.4 Measurement of billing minutes for purposes of determining terminating
compensation shall be in conversation seconds.

5.7 Reciprocal'Compensation Arrangements - Section 251(b)(5).

Reciprocal Compensation arrangements address thetranspon and termination of Local
Tmffic. BA's delivery of Traffic to..MFS that originated with J third car::1er is addressed in
subsection 7.3. 'Where MFS delivers Tmffic (other than Local Trafiic)to B~ except as may be set
fortbherein or subsequently agreed to by the Panies., MFS shall pa.: BA the same amount that such
carrier would have paid BA for termination of that Traffic at 'the location the Traffic is delivered to
BA by MFS. Compensation for the transpon and termination of traffic not specifically addressed
in this subsection 5.7 shall be as provided elsewhere in this Agreemen~ or if not so provid~ as
required by the Tariffs ofthe Party transponing and/or terminating the traffic.

5.7.1 Nothing in this Agreement shall be construed to limit either Party's ability 10

designateiheareas within which that Party's Customers may make calls which that Pany rates as
"local"" in its Customer Tariffs.

5.72 The P.arties shall compensate each other for transport and termination of
Local Traffic in an equal and symmetrical manner at the ra1es provided in the Detailed Schedule
ofItemized Charges (Exhibit A hereto) or, ifnot set forth therein. in the applicable Tariff(s)of the
terminating Party, as the case maybe. These rates are to be applied at the M-IP for traffic
delivered by BA,and at the BA-IP for traffic delivered by MFS. No additional charges,
induding ponor transport charges, shall apply for the tennination of Local Traffic delivered to
the BA-IP or the M-IP, except as set forth in Exhibit A. \\Then Local Traffic is terminated over
the same trunks as Toll Traffic, any port ortranspon or other applicable access charges related to
the Toll Traffic shall be prorated to be applied only to the Toll Traffic.

5.7.3 The Reciprocal Compensation arrangemems set forth in this Agreement
are not :applicable to Switched Exchange Access Service. All Switched Exchange Access
Service and all Toll Traffic shall continue to be governed by the tenns and conditions of the
applicable federal and state Tariffs.

5.7.4 Compensation for transpon and tennination of all Traffic which has been
subject to performance of INP by one Parry for the other Parry pursuant to Section 14 shall be as
specified in subsection 14.5.

5.7.5 The designation of Traffic as Local or Toll for purposes of compensatior.
shall be based on the actual originating and terminating points of the complete end-to-end calL
regardless of the carrieres) involved in carrying any segment of the call.
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5.7.6 Each panyreserves the right to measure and audit all Traffic to ensure thai
proper rates are being applied appropriately. Each Party agrees to provide the necessary Traffic
data or permit the other Parry"s recording equipment to be instJ.lled for sampling purposes in
conjunction with any suchaudiL

5.7.7 The Parties will engage in settlements of alternate-billed calls ~_g_ collect.
c:alling carel and third-pany billed calls) originated or authorized by their respective Customers in
Virginia in accordance with the terms of an appropriate billing sen-ices agreement for intraLATA
intrastate alt:ernate-biiled calls or such other arrangement as may bc: agreed to by the Panies_

6.0 TRANSMISSION AND ROUTING OF EXCHA:,\GE ACCESS TRA.FFIC
PURSUM"T TO 251(c)(2).

6.1 Scope ofTraffic

Section 6 prescribes parameters for cenain trunks to be established over the
lntereonnections specified in Section 4 for the transmission and Touting of traffic between MFS
Telephone Exchange Service Customers:and Interexchange Carriers (- Access Toll Connecting
Tnmks~). Thisinc1udes casually-dialed (10XXXand 1~1xxxx.) traffic.

·6.2 TT1IDK -Group ATchitecturf~ .and Traffic Routing;

6.2.1 MFS shall establish Access Toll Connecting Trun.kS by which it will provide
tandem-transported Switched Exchange Access Services to Interexchange Carriers to enable such
Interexchange Carriers to originate and tenninate traffic to and from MFS's Customers.

6.2.2 Access Toll Connecting Trunks shall be used solely for the transmission and
routing of Exchange Access to allow MFS's Customers to connect to or be connected to the
interexchange trunks ofany Interexchange Carrier which is connected to an BA Access Tandem.

6.2.3 The Access Toll Connecting Trunks shall be n.vo-way trunks connecting an
End Office Switch MFS utilizes to provide Telephone Exchange Sen'ice and Switched Exchange
Access in a given LATA to an Access Tandem BA utilizes 10 prcwide Exchange Access in such
LATA.

6.2.4 The Panies shall jointly determine which BA Access Tandem(s) will be
subtended by each MFS End Office Switch. MFS's End OffIce s\vitch shall subtend the BA
Access Tandem that would have served the same .-ate center on BA's network. Alternative
configurations will be discussed as part of the Joint Plan.

6.3 Meet-Point Billing Arrangements

1&
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