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In the Matter of

Amendment to Parts 2, 15, and 97 of the
Commission's Rules To Permit Use of
Radio Frequencies Above 40 GHz for
New Radio Applications

International Harmonization of Frequency
Bands Above 40 GHz

Petition of Sky Station International, Inc.,
For Amendment of the Commission's
Rules To Establish Requirements for a
Global Stratospheric Telecommunications
Service in the 47.2-47.5 GHz and
47.9-48.2 GHz Frequency Bands

Amendment to Part 27 of the
Commission's Rules To Revise Rules
for Services in the 2.3 GHz Band and
To Include Licensing of Services
In the 47 GHz Band.
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COMMENTS OF RAND MCNALLY & COMPANY

Rand McNally & Company ("RMC") hereby submits the following comments

in response to the Memorandum Opinion and Order on ReConsideration and Notice

of Proposed Rulemaking released on July 29, 1998, in the above captioned proceeding

("Notice"). RMC's comments address the following two points.

First, as the Commission has recognized, RMC is the copyright owner of the

MTA/BTA listings.1 Neither the Commission nor any of its licensees may make use

1 ~ Notice, 183 n.132;~~~ Report and Order and Second Notice of
Proposed Rule Making, Amendment of Commission's Rules Regarding the 37.0-38.6
GHz and 38.6-40.0 GHz Band, 12 FCC Rcd. 18600, 18610 n.32 (1997) ("39 GHz Order);
Report and Order, Amendment of Parts 21 and 74 of the Commission Rules with
Regard to Filing Procedures in the Multipoint Distribution Service and in. the
Instructional Television Fixed Service, 10 FCC Rcd. 9589,9608 (1995) ("MDS Order").
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of the MTA/BTA geographic boundaries in connection with the licensing or use of the

47 GHz band without RMC's consent.

Second, the above restriction on use applies both to initial licensing in the 47

GHz Band and any subsequent licensing that may occur by partitioning or otherwise

with respect to the 47 GHz Band or any other service or frequency for which no RMC

copyright license has been issued. Accordingly, the partitioning rules that the

Commission proposes to employ for licensing in the 47 GHz Band should be modified

so as not to employ, or purport to authorize Commission licensees to employ, the
MTA/BTA listings for the partitioning of licenses that are not subject to any RMC

copyright licensing agreement.

I. mE COMMISSION MAY NOT USE mE MTA/BTA LISTINGS FOR LICENSING
mE 47 GHZ BAND WITHOUT RMC's CONSENT.

In the instance Notice, while the Commission now proposes to use U.S.

Department of Commerce REAG and MEA geographic listings, it also asks for

comment as to the use of the MTA/BTA Listings for licensing in the 47 MHz Band.

As to such alternative, RMC wishes to reiterate, as it has already made clear to the

Commission in its "Comments" on the Commission's previous Notice of Proposed

Rulemaking in this proceeding (which comments are attached hereto for reference),2

that the Commission may not use the MTA/BTA Listings for licensing in the 47 GHz

Band without RMC's consent.

Accordingly, absent an agreement authorizing the Commission and its

licensees to make use of the MTA/BTA Listings for this purpose, the Commission

should not employ them for 47 GHz Band licensing. To do otherwise would

constitute an infringement of RMC's copyright, both directly by the Commission's

use, and indirectly by encouraging licensees in the Band to infringe on RMC's
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II. THE COMMISSION MAY NOT MAKE USE OF MTAlBTA LISTINGS FOR LICENSE
PARTITIONING IN THE 47 GHZ BAND (OR FOR OTHER PART 27 WCS
LICENSES) AND IT HAS NO RIGHT OR AUTHORITY TO PERMIT OTHERS TO
DO SO.

Just as the Commission has no right to employ the MTA/BTA Listings for

issuing initial licenses in the 47 GHz Band, it has no such right to use, or to permit its

licensees to use, such Listings for the partitioning of 47 GHz Licenses. The licensing

agreements under which the Commission (and others) have been issued authority to

employ the MTA/BTA Listings have been clearly limited to specific licensed services

and frequency bands and specifically do not include 47 GHz licenses. These

agreements do not in any way permit or suggest that these Listings may be used by

the Commission or its licensees for other services, a limitation that the Commission

has recognized on several occasions.3

Accordingly, Section 27.15 of the Commission's rules regarding partitioning,

which the Commission proposes to modify and employ for 47 GHz Band licenses,

should be further amended to change clause (b) of that rule so as not to purport to

authorize licensees to use the MTA/BTA Listings for partitioning, at least in the

absence of a license agreement with RMC that authorizes such use.

There is already precedent for the Commission's making the proposed rule

change. Thus, comparable language to that which now appears in Section 27.15(b)

was originally adopted by the Commission for its rule (Section 90.365(b» governing

the partitioning of AVM licenses.4 Later, however, apparently recognizing the

problems of infringement, the Commission modified this provision to delete reference

to the MTA/BTA Listings and other "FCC recognized service areas."s That same

approach can and should be followed here.6

3~~ 39 GHz Order, 18612; MDS Order, 9609.
4 Second Report and Order, Amendment of Part 90 of the Commission's Rules to
Adopt Regulations for Automatic Vehicle Monitoring Systems, PR Docket No. 93-61
Guly 14, 1998) (the"AVM Order") Appendix C.
5 Erratum to AVM Order, supra Guly 20, 1998).
6 For the avoidance of doubt, while RMC obviously has no objection to partitioning
along county lines, RMC would regard any licensee's effort to partition based upon
the compilation of counties that are reflected in the MTA/BTA Listings as an
infringement.
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RMC further urges that, in the interim, while the Commission is considering

rules in this docket, the Commission should issue an erratum to its Part 27 nIles (as it

did with the AVM rules) to avoid further infringement of RMC's copyright. When the

Part 27 rules were proposed the Commission expressly noted that"a license

agreement with Rand McNally would be necessary" for their use in connection with

this service. Amendment of the Commission's Rules to Establish Part 27, the Wireless

Communications Service ("WCS"), Notice of Proposed Rule Making, 11 FCC Rcd.

21713 at 21720-21721 (1996). The Commission subsequently determined not: to employ

the MTA/BTA listings for initial licensing. Report and Order, 12 FCC Rcd. 10785 at

10814 (1997). It only recently came to the attention of RMC, however, that, without

the agreement or authorization of RMC, the Commission adopted the use of these

listings for partitioning. rd. at 10837. While RMC regrets not calling this problem to

the attention of the Commission earlier, the fact remains that the existing rule employs

RMC's copyrighted listings without authorization.

RMC remains willing to license the use of MTA/BTA Listings on reasonable

terms, but it will not permit its property to be appropriated without just compensation

and due process of law, and will take all necessary steps to remedy any unauthorized

exercise of its copyright by the Commission or any other party.
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III. CONCLUSION.

The Commission has no right nor authorization to use, or encourage others to

use, the MTA/BTA Listings for licensing, initial or subsequent partitioning, of 47 GHz

or any other Part 27 WCS licenses. Absent a license agreement permitting such use,

the Commission should refrain and cease and desist from infringing upon these

rights.

Respectfully submitted,

RAND MCNALLY & COMPANY

September 21,1998

By:

By:

'-~n /(~t~ (V'C~)
Sharon Kohn ;;;?'----

Assistant General Counsel
RAND MCNALLY & COMPANY
8255 North Central Park
Skokie, Illinois 60076

athan L. Wiener
OLDBERG, GODLES, WIENER
& WRIGHT

1229 Nineteenth Street, NW
Washington, DC 20036
(202) 429-4900

Counsel for Rand McNally & Company
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In the t\latter or'

,\mendment of Parts .2 anti 1~ \11 lih:

Commission's Rules To Pcrl1\ll
Use of Radio Frequenclt~s :\bovc
·W GHz for New Radio t\ppltcations

ET Docket No. 94-~24

RM-8308

CO:\l:\lE~TS

OF R:\\ l> \k\ALL\' & COMPAN\'

Rand McNally,\: Cumpany I '!(:'.lC") submits thest: Comments in response to the

:'\lotice of Proposed Ruk \Llkll1~ \11 111..: Commission in this proceeding. adopted October 20,

1994 and released November tl. Iy~4 (" Notice").

RMC is the copynght O\\lh:'f UI the f\ITAfBTA Listings. embodied in its Trading

Area System MTA/13TA Diskette .... Ii.! g.raphically represented in its CQlnWfCia/ Atlas &

\larketin~ Guide (the "\lTAIBT..\ i\lap").1 We understand that certain parties with an

interest in this proceeding ar.: Ur~II1~. ;\I1d the Commission is proposing. lnandating use of

RMC's MTAs as geographic boundaries for service areas for licensing Licensed Millimeter

The MTA/BTA Listings and tll.: t\lTA/BTA Map will be referred to collectively as the
"MTAIBTA Listings."

COflP'£TS'PVBL,200089 1, ,



Wave Services ("Li\l\\'S"). \\'~ ~tlLJIIIII tll~se COl1lments to assert our strong objection to any

attempt to make Ri\IC') \IT.\s or l~ 1- ..\) the geog.raphic boundaries for licensin!! LMWS.

Without a Ilcens~ from 1<\1('.

1. RMC liAS :\01' LlCE:";SED l:SE OF ITS MTA/BTA LISTINGS IN
CO:";\ECTIO\ \\ ITII L\ I\\'S.

The l\1TA,'BT:\ LI~l1l1~S ar-: \ ~lluable intellectual property. RMC has made

substantial investment III tl1clr d~\~ltlpl11cl1t.

RMC has !lor licensed tile f\1T:\/BTA Listings in connection with LMWS. To date,

RMC has licensed u)e of its l\tTA:t3TA Listings tor use only in connection with the

following Sef\'lces:

(I) 2 GHz broadband P~rsonal Communications S~rvices ("pes"). as
authorized in GEN Docket ';:10-314 or any successor proceedings;

(ii) 900 MHz narrowband PCS. as authorized in GEN Docket No. 90-314 and
ET Docket 9~-100 or any sW.:cessor proceedings:

(iii) 800 l\lHz wide-;lrca Specialized Mobile Radio Servic~s or Expanded
Mobile Sef\'ice ProViders. ;l~ authorized in PR Docket No. 93- 144 or any successor
proceedings: and

(iv) Local Multipoint Distribution Services. as authoriud in CC Docket No.
92-~97 or any successor proceedings.

The existing licel1se came about after RMC learned. in late 199:\. tllat tile

Commission was considering Lise of its MTAs and BTAs as the g~ograpllic boundaries for

certain types of personal CO/lllllllllicJcions sef\'ices. We objected. explaining thar the

, ,CORPIETSPu8L.20006il I



Commission could nOt adopt tll~S~ DLllllldaries \\Ilhout Ri\lC's ,-,onsen!. ,l~ th~ i\ITA/BTA

Listings are protected by copynglH :1Il11 ~UL'n aL,tion would (On~ll!ll[c an unlawful taking of

RMC's property.

Subsequently. RMC \\as approached by PCIA. the Personal Communications Industry

Association, PCIA sought. and RMC granted. a blanket license so that all parties with an

interest in the FCC proceedings speclf'il.:L1 In the license would be p~rmitted to reproduce and

use the MTA/BTA Listings olliv ill L'(II/I/('crieJl/ wirh r!lose proceedings. subject to the terms of

the license. The license made the i\ITA,13TA Listings available in various form!i to the

Commission and to interested parties ":ltl1er tltrectly from RMC. llr indirectly through its

licensees under the license.

We advised the Commission of our license agreement \-\'jth PCIA. and of our consent

to use of the MTAs and BTAs in the proceedings specitied in the agreement. but only in

those proceedings. We indicated then that we were willing to license use of the MTAs and

BTAs on reasonable terms for use 111 other proceeuing.s. il'the parlles wllh an interest in

those proceedings soug.ht sm:h a il(ens~.

Since that time. the Cummission mandared use of RMC\ ~ITAs as the geographic

boundaries for 900 MHz specialized mobile radio (OISMR OI ) servic~s, In connection with

such mandate. the Commission expressly recognized RMC"s copyrighl rights in the

,·'CORP'£TS.l"U8l'20ooe,',l



\lTA: BTA Listings: ,ll1d 1I1,H Rt\lC") ii(-:ns~ \\\tb [lelA ~:\tends oniy to cl.:rtain s~rvices.2

.\Ithougll KMC assumcl1 lhat tlh: l·\lllll11I")~\l.lll did 110t llltl.:mi tu \)\"llCct:d \\ itb suth mandate

WIthout R!\lC's assenl. !{.\IC Dbl~Clt:d l)1l the r~cord to such us\.: in the absence or an

\IT:\: 8TA license obtallh..'l.l from I{\ll'. Sllbseqll~ntly. Rt--1C \\as approached by AMTA,

the American Mobile Tdecol11nHlllh.',lllon) Association. amI AMTA and RMC are in the

process of negotiating the terms or' .t ~t:L'Olld blanket license agreement that would allow

speciried lise of the l\lT:\ 13TA Li)tlllgs by persons interested in certain Commission

proceedings in connection with 900 :\1 Hz S1\l R. As tile Commission has been advised. an

important element and prerequisite or' tillS blanket license agreement is the Commission's

.lckm)\l,;kdgement that It \\ III incllllk Itl Its 900 t\1 Hz technical Orckr lang.uage notifying

potential 900 MHz St\lR grantees lIi,lt 111~y must (,:umply \\ith the tt.:rms of such blanket

license agreement lor any allernall\t: ilcensC obtained from I{!\1Cl ,md may nut rely on the

grant of an MTA-based SMR Iicen~1.: trom the Commission as a defense to any claim of

copyright infringement broug.ht by l{~IC again5t ~llch graJ1le~. RMC i~ hopeful that its

negotiations with AMTA will COllcllld~ in the ~xecution of a b'anket \icense ag.reement that

balances the legitimate Interests o( RMC ill prot~c:til1g its copyright ri~hts with rh~ interests

of the Commission and potential 9UO MHz St\lR grantees.

In re Impleme/1f((,;nn 01' Secrio/l"" 3(llJ lIlld 332 of rhe CommllllicurilJIIJ Aer. Regularory
Trearll1enr ofMobile Serl'ices. GN Docket No. 9]-252. Third Report and Order (adopted August
10). 1994: released Sept. 23. 1994) at 57 11, 197.6'+ 11,218.



II. THE CO:\11\1IS510:'\ \1:\ Y \OT 'lAKE \ITAs THE GEOGRAPHIC
BOF',DARIES FOR TilE 1.\1\\·S SER\'ICES WITHOUT R:VIC'S CONSENT

The Commisslull :~.t'> 1J:"1l1)(1~...'l: ::1 It., Nutlct.: that RMC~ r-.ITAs ~11011ld s~rve as the

geographic boundane':l 1..1r ll\~ 1..\ I \\" ,,:r\ICes. t.:\en thuugh Rl\tC has nut licensed use of the

\lTA;BTA Listings 111 L·llnn~..:tll):l '.\ ill) 1l1-:se services. 111 so doing. the Commission

recognized Rf\.1Cs ~opyrlgtll III til>: .\! r.\ UTA Listing.s. nuted that these services were not

covered by the existing PC!:\ 1/ .... 1:11'1,: .•~:1d encouraged interested parties and RMC to explore

the extension of a llcensl: to cu\er ~::-.' :)wpused L!\lWS.; Notice at 11-12 n. 18.

We appreciate tll~ l'umml\Slllll' ~ l...: ....og.nitioll or" our copyright rights. and its

suggestion that the parut.:s I..'.\plor.: .\ ll .... .:llse. Neverthekss. the Commissiun skirted a

fundamental issue in l:tiling to a...:krlOwkdge tllat ust:: of the MTAs tor this purpose requires

Rt\lC:> ...:onsent. ,uld 11.;') 'iil.:rl.:l)\ ... ~\: ... :: \,.'asy for the parries to disr~gard the Commission's

suggestion and RMC S fIghts. \\·c \\ .lilt to l1lake it clear that we strenuously object to use of

our MTA/BTA Listings unless ami 1111111 an appropriate license is entered.

The Commission has no ,lultlOnty to proceed withollt R~IC's consent. The

\lTA'BTA Listings n:rr~'l1.:111 <l '>:~!~l!i':'llll in\'t:stll1~nt on RMC's part. RMe did nOl seek to·

have the MTAs or BTAs used as tilL' g~ographic boundaries for communications services. [f

the Commission mandates use or' tilt: ~tTAs and BTAs absent a license by RMC. it will

amount to an unlawful laking. uf R;o..lC s property. All parties to the rdevant proceedings,

Note that LMWS s~r\' lC~S \\ Ii I I/{)/ be covered under the proposed blanket Iicense with
AMTA.



and anyone with an' illt~rest tlli:reill. '.'. ill I.:ulltend tl1at tl1ey lllay reproduce. adapt. and

distribute the f\lTA/BT.\ LI~t1ng.s ,H\d t\lTA/I3TA Map. er'fectivl:'ly removing. the copyright

protectlon from these \~llrk~. \lor-:u\cr. the Cummissiun will itsdf be an infringer of

copyrIght.

We urge the CUI111111~:-,iull Ihl! tu ~ldopt BTAs as the geographic boundaries for

licensing L~1WS services and. Illdeed. not to adopt MTAs or BTAs as the geographic

boundaries for any other ~t:r\'lCes nut cuvered by an existing RMC li(;ells~. until an

applicable li<:ense from Ri\1C has been obtained. We also urge the Commission to make it

dear to its putential L~l\\'S ~r~llH~e~ tl1~lt unless tl1e grantee obtains a license from RMC

(whether pursuant to a blanket 11(~n:-,~ ~tg.reemelH ur other negotiated agreement), it may not

rely on a grant of an i\lT:\-base<.l l.\lWS license from the Commission as a defense [Q any

claim of copyright infringement broug.ln by RMC against it. If the parties are unwilling to

enter into a license with RMC. then the Commission should select different geographic

boundaries for the LMWS services.

We remain willing to licens~ ll~~ of the MTA/BTA Listings on r~asonable terms so

that all parties affected by and il1lerest~d in Commission proce~<.Iings may reproduce. modify

and distribute them. But Rt\lC \\111 \lot permit its property to be appropriated without just

compensation and due process of law. and will take all necessary steps 10 remedy any

unauthorized exercise of its copyrig.ht rights by the Cummission ur any other party.

, COAPIETS PU8l 2000591 1



III. COi\'CLUSIO\,

\Ve urge tile CUll1ll11~~IOn [0 r,-'I,;1I11 t'wm j~opardizing I{,\l(,,~ ,-upyrIgnt rIghts. The

Com mi ssion Sllould not 111al1t!,lte 10Il" ~ :-"ITA s or BTA s a~ geograpillc oOllndaries for

licensing LMWS sa\'lCI.:~ or (or ,lll ~ l \ll11.: r SI: rv ic~ not co\~red 111 ,\(1\ lln,-'c by a Iicense from

RMC. If the parties are unwIlling tll enter a license. tile Comn1lSsion should select

alternative geographic boundary tklinitions. We also urge th~ COl11l11i~sion to make it clear,

to its potential Lr-.1WS grantees that unless the grantee obtains a license from RMC (whether

pursuant to a blanket license "lg.reelll~l1l ur other n~gotiat~d ag.r~el1lel1t). it may not rely on a

grant of an MTA-based L~lWS lic~nsl: t"rum tile Commission as a defense to artv claim of
~ • I

copyright infringement brull~ht by R\ll' ,Igainst it.

Resp~ctr"uIIy ~lIlJll1itt~d.

RAND ~lC~:\LLY & COt\\PANY

Dated: January 30. 1995
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By:

Bv:

O~/~/frS
Deborah Lipoff
Assistant General Counsel
RAND MCNALLY & CO~vlPANY

8255 Nonh Ccntral Park
Skokie. 1Ilinol~ b0076
(708) J29 -625 S

()':T(~(;;,~.
" ,
Ernest T. Sancllez. E~4. '
BAKER & t\lcKENZIE
815 Connecticut Aq:nl1e. N,W .. Suite 900
Washington. D.C. 20006
(202) 452-7000

Counsel for Rand t\lcNally & Company


