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Introduction and Summary

e.spire Communications, Inc. ("e.spire"j and lntermedia Communications, Inc.

Deployment of Wireline Services Offering
Advanced Telecommunications Capability. cl al

In the Matter of

In similar pleadings. Bell Atlantic and SBC' \~ach challenge two aspects of the Commission's

Petition of Bell Atlantic for Partial Reconsideration or, Alternatively, for Clarification.
CC Docket Nos. 98-147 et af. (filed Sept 8. 1(98) [hereinafter "Bell Atlantic Petition"].

Petition for Reconsideration of SBC Communications Inc., Southwestern Bell Telephone
Company, Pacific Bell and Nevada Bell. C( Docket Nos. 98-147 et af. (filed Sept 8.
1(98) [hereinafter "SHC Petition"J
Deployment ofWire line Services Offering Advanced Telecommunications Capability.
Memorandum Opinion and Order, and Notice of Proposed Rulemaking, CC Docket Nos.
98··147 et ai, FCC 98-188 (reI. Aug. 7. 1(98) [hereinafter "Advanced Services Order "J;

(continued.,. )

To.' The Commission

filed by the Bell Atlantic telephone companies ("Bell\tlantic")1 and SBC Communications Inc.

J1emorandum Opinion [Jnd Order ("Advanced SerVltt's Order ") issued by the Commission on

("Intermedia"), by their attorneys. jointly submit this ()pposition to Petitions for Reconsideration

August 7, 1998 in the above-captioned proceedings.

and its local operating companies ("SBC') (collectivelv. "Petitioners,,)2 regarding the

its longstanding decision, made in the Commissinn' !.rical Competition Order. defining the'
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unbundled local loop net\vnrk element ('TLL") t(l include "two-wire and four-wire loops that are

conditioned to transmit the digital signals necessary tt" provide senlces such as ISDN. ADSL,

IIDSL. and DS-I-Ievel signals" and requiring incumhent local exchange carriers ("ILECs"), to the

extent technically feasible. to "take affirmative steps 11, condition existing loop facilities to enable

requesting carriers to provide sen'ices not currentl\' provided over such facilities""~ Oddly,

Petitioners base their challenges on the Eighth Circun'.; !owa ('tili/ies Board decision that. while

gutting large portions of the Commission's Local ('omnetition Order and overturning many rules

adopted therein. left intact the Commission's 1"11 definition and its explanation of the obligations

imposed on IlEes by it. As explained below. Petitioner's attempt to expand the Eighth Circuit's

reversal of the Commission's "superior quality" rules s misguided and runs contrary to the language

of and intent underlying Section 251(c). as well as thaI same court's recent pronouncements

regarding the Commission' s ability to define unbundled network elements ("lJNEs").

Second. Petitioners seek reconsideration of the Commission' s decision finding that Section

706 does not constitute an independent grant of forbearance authority. Here, Petitioners argue that

Section IO(d) limits only the Commission's ability to forbear under Section 10(a) and that Section

706 constitutes an independent grant of forbearance authority. As explained below. Petitioners'

arguments. once again, fail to provide a reasonable hasis for concluding that Congress intended to

sprinkle the Commission's newly minted forbearance authority in multiple provisions of the Act and

sought only to limit it when the Commission decided 1O pick Section 10 as the basis for exercising it.

.continued)
see also Public Notice (Corrected), Petitions for Reconsideration and Clarification of
Action in Docketed Proceedings. Report No '2297 (reI. Sept. 18, 1998).

Advanced Services Order, ~ 53 (quoting Local Competition Order, 11 FCC Red. 15499.
)5691 (CT 380), 1569:2 (~ 382) (1996)) (internal quotation marks omitted).

DCO I IHEITJ/62995 I
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In sum. e.spire and Tntermedia believe that the (ommission should deny both Bell Atlantic

and SBes Petitions for Reconsideration. Petitioners hac provided no basis on which the

CommIssion must. or even should. reconsider the challenged aspects of the Commission's Advanced

Services Order Indeed. the conclusions challenged are consistent with current case law and with the

specitic provisions and broader purposes of the 1996 \d

I. THE COMMISSION'S "LOOP CONDITIONING REQUIREMENT" IS
CONSISTENT WITH EXISTING CASE LAW AND SECTIONS 251(c) AND 706

SBC and Bell Atlantic hoth argue that the Commission's affirmation of its Local Competition

()rder decision requiring [LEes. to the extent technical I: feasible, to "take affirmative steps to

condition existing loop facilities to enable requesting ,:arners to provide services not currently

provided over such facilities" is contrary to the Eighth ('ircuit's Iowa Utilities Board holding that the

FCC may not impose superior quality requirements' flowever. the Petitioners differ with regard to

the degree to which they attempt to derail the CommissIOn' s unbundling rules through a misreading

of that decision. SBC apparently maintains the Vle\\< that the Eighth Circuit's holding compels the

conclusion that it only can he required to provide acces,; to a conditioned loop in cases where it

already has conditioned a particular loop for its own use" Taking a less audacious. but no less

unfounded position, Bell Atlantic apparently contends that. in light of the Iowa Utilities Board

decision. it cannot be required to condition loops tor competitors in ways that it does not do for

itself 7 Both arguments, however. must be rejected as they merely are based on a misreading of the

Eighth Circuit's Iowa Utilities Board and are inconsistent with that same court's Shared Transport

Bell Atlantic Petition at 2-5: SBC Petition at::'··~

SBC Petition at 2- 5

Bell Atlantic Petition at 2-5.

))CI) J !HEITJ/62995 I



Sections 251(c)(3) and 70h

Sections 251(c)(2) and 251(c)(3).

are based on a misreading of the Eighth Circuit's decls.lon to overturn Commission Rules

4

A. Petitioners' Contentions Are Contrary to the Eighth Circuit's Iowa Utilities
Board and Shared Transport Decisiom

the Commission's loop conditioning requirement is mIsplaced, In particular, Petitioners' arguments

SBC and Bell Atlantic's reliance on the Iowa I filities Board decision as a basis for reversing

esplre Ink'medi3 Opposition to Petitions for ReconsideratlDn
CC Docket :'\ins 98-14"7 L'I ,d

October" !lJC)g

Iowa Utilities Bd. v FCC 120 FJd 753, 812-!"\ 18th Cir. 1997) [hereinafter "Iowa
Utilities Bd. "].

decision, Moreover. adoption of either \'ie\', would undermine congressional goals manifest in hoth

is it analogous to, those superior quality rules. Rather the affirmative loop conditioning reqUIrement

languageS However. the Commission's loop conditioning requirement was not overturned \vith. nor

51 305(a)(4\ and 51,311 (c) which required ILECs 10 provide interconnection and access to 1'NEs at

that the "superior quality" requirements manifest III those two rules were not supported by the Act's

superior levels of quality. if requested to do so b! a cpmpeting carrier. To be sure, the Court found

modifications which the Court recognized, and even the fLECs acknowledged, were compelled by

Ctilities Board decision. Moreover. the loop conditionmg requirement does not require construction

and the Commission's loop 1'NE definition from which it stems were left untouched by the JOlla

of a new and superior network, but merely requires modifications to the ILECs' existing networks ..

DC01 111FITJ/62995I
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51 305(a)(4) and 51,311 (c) could not stand. It gave no Indication that it intended to wipe out Rule

Commission the power to formulate policy and fill gaps in the statutory scheme, the Commission is

See Advanced Services Order. ~ 53 (quoting Local Competition Order, II FCC Red.
15499, 15691 (~380), 15692 (~382) (1996)) (mternal quotation marks omitted).

Southwestern Bell Tel Co, v FCC 1998 WI 4';;9536, *5 (8th Cir. Aug. 10, 1998).

,:.spm· !nte~"llec1la Opposition to Petitions for Reconslc1eratlc'll
CC Docket Nos. 98-147 L'I ul

October .:;, 1998

1. The Eighth Circuit Did Not Overturn the Commission's ULL Definition
or The Loop Conditioning Requirement that Stems from It

\ieither the Commission's loop conditioning requirement nor the eLL definition from which

were among the pieces of that order left standing after the fl.Ees succeeded in convincing the EIghth

Circuit to gut large portions of it and overturn man\ of 1he rules adopted therein. Petitioners'

broad statutory authority to define UNEs pursuant to ".ection 25 Hd)(2).10 The Court also indicated

the Commission's ULL definition and loop conditioninv: requirement are not convincing. The Court

The Eighth Circuit's subsequent Shared Transport decision also undermines the Petitioners'

was not that clumsy In fact. the Court was not clums\ 1t all RatheL in the Iowa [jtilities Board

51.319(a) (the Commission' s ULL detinition), or other parts of the Commission's Local C'ompetition

Commission's superior quality rules led to the explicit '.onclusion that Commission Rules

arguments that the Eighth Circuit's decision to overturn the superior quality rules somehow toppled

decision. its analysis was pointed and its conclusions \vere clear The Court's discussion of the

Order interpreting the requirements of that rule

that m cases such as that presented by Section 25 J( d)( 21. where Congress expressly delegate~ to the

II)

!t stems are new. Both were set forth in the Commissloll' s Llcal Competition Order 9 Both also

arguments. There. the Eighth Circuit again affirmed and clarified the scope of the Commission's

entitled to "Chevron deference". and its rules and policIes promulgated pursuant to such delegation



of those standards.

meet competitors' specifications.

not the establishment of a "construction company" as Bell Atlantic franticly and implausibh

6

Id. at *6 (quoting Chevron. 467 U.S. 837. 843 (I (84)) (internal quotation marks omitted).

Bell Atlantic Petition at 3: SBe Petition at 4

Bell Atlantic Petition at 4. e.spire and fntermedta also note that Bell Atlantic's contention
that consumers will be harmed by and will have to foot the bill for the Commission's
imposition of the loop conditioning requirement is similarly ludicrous. By statute, Bell

(continued. .)

networks for the specific purpose of making existing loop plant capable of transmitting digital

~splre Inl'.'rmedia Opposition to Petitions for ReconsideratIOn
CC Docket Nos. 98-1-l7 ,'I ul

October ~. 1999

rules vacated by the Eighth Circuit in its Imw 1'tilItie\ Board decision. Despite Petitioners'

have made no case (nor could they) that the (·ommlssH'n'...; loop conditioning requirement meets an:-

2. The Commission's Loop Conditioning Requirement Permissibly
Mandates Modifications to ILECs' Existing Networks

Rather. the Commission has required flECs to make specific modifications to their existing

The Commission's pre-Iowa Utilities Board use of loop conditioning as an example of a

The Commission's loop conditioning requirement is not analogous to the superior quality

II

11

12

'Aill stand "unless they are arbitrary, capricious, or manifestly contrar;/ to the statute ,,11 Petitioners

superior [network)". nor does it require them to "cater to every desire ofa requesting carrier ,.12

contentions .. the loop conditioning requirement does no' compel IlECs to construct an "unbuilt

contends. 13 It certainly does not mandate construction )f an unbuilt superior network designed to

signals. This requires the removal of bridged taps. loading coils and other electronic impediments-

conditioning requirement is inconsistent with the Eighth Circuit's decision to vacate two open-ended

superior quality rules. Again, the Eighth Circuit's discussion of the Commission's superior quality

superior quality requirement also cannot support Petitinners' contentions that the Commission' sloop

DCOl!t1FITJ/62995 I



As noted above. SBC contends that ILECs should not be required to provide competitors

goals of Section 25 I and the 1996 Act in general.

B. Petitioners' Contentions Cannot Be Squared with Section 251(c)(3)

7

to require ILECs to modif~' their networks in ways. such as loop conditioning, that are necessary to

Local Competition Order, 15692 (~ 382) ("some modification of incumbent LEC
facilities, such as loop conditioning, is encompassed within the duty imposed by section
251 (c)(3)"')

unbuilt superior [networks]" of their choosing it did not intend to limit the Commission's authority

requirements that ILECs must cater to competitors' requests to provide them with access to "yet

rules did not encompass, nor does it appear applicahle ti). the Commission's loop conditioning

requirement. Indeed. the Court explicitly endorsed the C'ommission' s view that "the obligations

lmposed b:' sections 251(cl(2) and 251(c)(3) include ll1,ldifications to incumbent LEC facilities to

the extent necessary to accommodate interconnection II' access to network elements" and noted that

facilities.",14 Notably, the Commission. in its Local ( iunpetition Order, also used loop conditioning

the ILECs themselves "appear to ackno\\.:\edge that the \ct requires some modifications of their

~splre Inkrrnedla Opposition to Petitions for Reconsideration
CC Docket Nos. 98-14'7 c'l "I

October ~. 1998

with access to conditioned loops, unless SBC already has conditioned them for its own use. {nder

that the Court intended to make clear that its objection vas limited to the Commission' s open-ended

accommodate competitive entry into the market for local digital and data services and to achieve the

this theory. competitors could not use ULLs to provide digital and advanced telecommunicat.ions

as an example of the type of modification required hy '-'ection 251 (c)( 3).15 Thus. it seems evident

services. unless SBC already is providing such sen/ice~ to a particular subscriber, Thus. SBC'

(... continued)
Atlantic is entitled to recover its forward-looking costs. plus a reasonable profit, for
provisioning UNEs.

Iowa Utilities Bd. at n.33.

DCO 1'HFITJ 1h29<l5 I
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the network it built with more than 100 years of ratepa\ er contributions.

an irrational concern that the Commission will require loop conditioning that is not "technically

Advanced Services Order, ~ 53 (quoting Local ('ompetition Order, 11 FCC Rcd. 15691··
92 (~381)).

Local Competition Order, 11 FCC Red. at 15692 (~ 382).

Indeed, Bell Atlantic attempts to set up a rule by which it could deny competitors'
conditioning requests - and stop them from delivering new service offerings via ULLs
on grounds that the conditioning requested is not identical to that employed by Bell
Atlantic. regardless of whether such conditioning is technically feasible.

that matter. Section 706. Indeed. SBCs position is dm:ctly at odds with the Commission's

:.'.splre Inkl1nedia Opposition to Petitions for ReconSlderalllm
CC Docket Nos. 98-1-i! el ul

October" 100g

ignores the Commission's determination that "some Iw'dification of incumbent LEC facilities, such

Bell Atlantic' s position. although milder. also runs afoul of these principles. Bell Atlantic

\lothing could be less consistent with the congressi'lt1al purpose in enacting Section 251 (c L ill' f()r

III

-- and innovation - to particular services of its own choosing.1 8 Again, this position cannot he (and

which meets the needs of its own service offerings Thus, Bell Atlantic attempts to limit competition

as loop conditioning. is encompassed within the dutv Imposed by section 251(c)(3) ,·17 As discussed

competitors may provide over unbundled elements to 'hose offered hy the incumbent LEC,,:h It also

determination that "section 2'i1(c)(3) does not limit the types of telecommunications services that

attempts to limit competition to particular customers ~md the services to which they subscrihe.

implicitly rejected SBCs position that it need not 11ft ;1 finger to facilitate access by competitors to

on ILECs a duty to modify their networks in certain ways. In endorsing that view, the Court

ahove. the Eighth Circuit explicitly endorsed the Comnlission' s view that Section 251 (c)(3) imposes

appears to argue that the Commission cannot require 11 '0 condition loops in any way other than that

has not been) squared with the Act, the Commission'" decisions interpreting it, and the Eighth

17

18

Circuit's review of those decisions. Moreover, Bell .Atlantic·s arguments appear more closely tied to



Nevertheless. Petitioners contend that the Commission should reverse its decision hecause

Petitioners contend that such authority is in no way limited by Section 10(d). This reasoning is

Bell Atlantic and SBe both challenge the Commission's conclusion that Section 706 does

9

S'ee id. at 5.

Advanced Services Order, ~ 53.

Bell Atlantic Petition at 6: SSC Petition at 'i_q

Advanced Services Order, ~CT 69-79.

Bell Atlantic Petition at 6; SSC Petition at h

e sp Ire I Jl E"rm ed ia Oppos it Ion to Petitions for Recons Ide ration
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feasihle" 19 Once again. Bell Atlantic raises a non-issue. as the Commission has limited its loop

conditioning requirement to require nothing more 1han hat \vhich is technically feasihle.
21l

II. THE COMMISSION CORRECTLY CONCLUDED THAT SECTION 706 DOES NOT
CONSTITUTE AN INDEPENDENT GRA1\T OF FORBEARANCE AlJTHORITY

not constitute an independent grant of forhearance authority 21 However, neither Petitioner raises

legislative history and congressional intent, the Commission correctly concluded Section 706

forhearance authority granted to the Commission hv (·I.lngress in the 1996 Act,22

any arguments that have not heen considered already :md soundly rejected by the Commission in its

requires the Commission to encourage the timely deployment of advanced telecommunications

Advanced Services Order Indeed. after a thorough examination of the statutory language,

capahility through the use of "authority granted in other provisions", including its new Section 10

19

~I

\'ecrirm and does not limit the Commission's authorit: 10 forbear under Section 706,23 Thus. hased

Section IO(d) limits only the Commission's ability to exercise its forhearance authority under rhat

on the false premise that Section 706 constitutes an independent grant of forbearance authority.

absurd. Quite plainly. Congress had no reason to limll the Commission's authority to forbear under

Section 706 because no such authoritv exists. Moreover. Congress clearly indicated which of the

Dell II IFITJ/629<l5 I



Conclusion

SBC for reconsideration or clarification of its Advanced Services Order.

the limitation of the Commission's forbearance authoflt\ applies "[e]xcept as provided in section

t( A d ))LufskdOuZKY
Brad E. Mutschelknaus
Jonathan E. Canis
John 1. Fieitmann
KELLEY DRYE & WARREN LLP

1200 Nineteenth Street, N. W., Suite 500
Washington, DC. 20036
CCQ) 955-9600

10

By:

47 U.S,c. § 160(f).

SBC Petition at 7.

<: spire 'ntC'l'11edI3 Opposition to Petitions for Reconsideralloll
CC Docket Nos. 98-147 <'I ui

October \ 1998

Act's other provisions it intended to exclude from '-.;eC'l,m 10(d)'s forbearance limitation. Indeed.

Finally, SBC argues that the Commission's conclusion "essentially guts the forbearance

Respectful Iv submitted,

251 (n" :'1 Reference to Section 706 is conspicuouslY Jhsent from that provision: as a result.

For all the foregoing reasons, the Commission should deny the petitions by Bell Atlantic and

Petitioners' arguments must fail.

e.spire COMMLNICATIONS, INC. and INTERMEDIA

COM\1{I~lCATIONS, INC.

premise. Section 706 imposes on the Commission no snecific obligation to forbear. Rather. it

methods by which the Commission may choose to ;lCc()mplish this goal.

imposes on the Commission a duty to encourage the tlrnely deployment of advanced

telecommunications capability Forbearance (pursuant fO Section 10) isjust one of the regulatory

obligations of section 706( a) of any meaning ...2" Here. too. SBC bases its conclusion on a false

October 5, 1998
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