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SUMMARY

In 1996, Congress enacted the Telecommunications Act (" Act") with the goal of establishing
real, end-to-end facilities based competition in the local telephone market. Congress realized that
absent competition from end-to-end, facilities based providers, this country would never advance
beyond the historic wireline infrastructure, and the technical advancements envisioned by Congress
would never be realized. Its been over two years since enactment of the Act and, to date, end-to-end
facilities based competition does not exist. It is clear that until the FCC acts affirmatively to remove
the remaining regulatory barrier, consumer will not realize the benefits of a true competitive market.

Removing the regulatory barriers requires the FCC to prohibit all exclusive arrangements
between incumbent local exchange carriers and building owners and to mandate access to the last
100 feet - both access to inside wiring, which is an issue for all CLECs; and access to building
rooftops, conduit and internal building pathways, which is an issue unique to wireless carriers. The
FCC must also take immediate steps to ensure that tenants in multiple dwelling units ("MDUs") can
obtain service from the carrier of their choice, without interference from landlords or ILECs.
Despite their technical ability, CLECs are effectively prohibited today from serving many MDU
tenants because of restrictions on building access imposed by ILEC, landlords, or both. The FCC
must guarantee competitive wireless carriers access to rooftops, conduit and internal building
pathways, and prohibit ILECs from restricting access to interior wiring and in-building distribution
facilities. The FCC must further act to clarify that ILEC owned facilities within buildings are
network elements to which CLECs must be afforded access through interconnection arrangements.
Until competitors have access to building facilities, end-to-end facilities based competition, which

promises to bring advanced services to the American public, will not exist.
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L BUILDING ACCESS IS A ROADBLOCK TO TRUE END-TO-END FACILITIES
BASED COMPETITION AND THE DISSEMINATION OF ADVANCED SERVICES

In its Notice of Inquiry ("NOI") in this docket, the FCC requested comment on current law
or regulation that provides the basis for "open[ing] up access to the last hundred feet in office
buildings, MDUs, and other non-residential settings to ensure that customers have easy access to the
choices they want."! Comments submitted by WinStar and other parties unanimously demonstrate
that no law or regulation currently enables competitive local exchange carriers ("CLECs") to gain

access to building facilities on a non-discriminatory, reasonable basis.> History demonstrates that

! NOI at para. 53.

? E.g. Comments of Association for Local Telecommunications Services ("ALTS") at 13-17;
Allegiance Telecom, Inc. at 6-11 (" Allegiance"); Optel, Inc. at 4-8 ("Optel"); Personal Communica-
tions Industry Association at 40; Sprint Corporation ("Sprint") at 8-10; Technology Entrepreneurs

Coalition at 10-11; Teligent, Inc. at 6-10; Wireless Communications Association International, Inc.
("WCAI") at 26-31.



without a law or regulation specifically providing for building access, CLECs will be forced to fight
long, time consuming, resource draining battles to gain access to consumers. This wasteful delay
frustrates the critical competitive objective of the 1996 Act to encourage true end-to-end alternative
facilities-based competition.

Economical and equitable building access is critical to answering the question, also raised
in the NOI, of whether CLECs are "likely to enter the mass market, and especially to become full,
facilities-based competitors to the incumbent LECs on a large scale."* The FCC further asked
whether CLECs are "utilizing and installing technologies that will bypass incumbent LECs’ essential
facilities such as the local loop."* As these questions suggest, it is plainly in the public interest to
encourage the development of true, facilities-based competition in the local loop in order to achieve
the goals of the Telecommunications Act of 1996, including among others the deployment of
advanced telecommunications capabilities. Unless the FCC acts to guarantee building access,
however, no CLEC can be a fully independent, facilities-based provider.

Chairman Kennard recently remarked that "[w]ireless can and will be a head-to-head
competitor against all telecom providers"® and that wireless telephony is "poised to break open the
wireline monopoly to competition."® WinStar shares Chairman Kennard’s vision. WinStar wireless

technology currently has the potential to compete head-to-head with wireline technology, by

> NOI para. 31.

4 Id.

3 Speech of William E. Kennard to the Personal Communications Industry Association of
America, Orlando, Florida (September 23, 1998).

¢ Id



delivering end-to-end, innovative, efficient and cost-effective alternatives to classic wireline
services.” Facilities-based competitive providers that do not merely copy the current infrastructure
by reselling or purchasing ILEC loops will bring real competition to the United States
telecommunications market, as well as the accompanying deployment of significantly advanced
broadband services. Absent competition from true end-to-end alternative providers such as WinStar,
this country will never advance beyond the historic wireline infrastructure, and the technical
advancements envisioned by the Act may never be realized.
IL THE FCC MUST ACT AFFIRMATIVELY TO REMOVE THE ROADBLOCK

If the FCC intends to bring the promise of local competition, including advanced
telecommunications capabilities, to the American consumers in the foreseeable future, it must take
action to assure that residential tenants in multiple dwelling unit developments and commercial
tenants in multi-tenant commercial properties (for the sake of brevity, such properties collectively
will be referred to hereafter as "MDUs") will have access to the telecommunications service provider
of their choice. The history of the telecommunications industry shows us that competition brings
about technical advancements that improve the way we live and communicate. History also

demonstrates that in order to open a market mired in monopoly, Congress and the FCC must

7 WinStar objects to SBC’s characterization that 24 GHz and 39 GHz spectrum are not a good
medium for the residential market except for MDUs. SBC Comments at 13. WinStar is
continuously improving its technology and product offerings in an effort to expand its customer
base. In this regard, it currently is operating a point-to-multipoint (PMP) fixed wireless broadband
network carrying voice, data, video and other telecommunications services in Washington, D.C. It
anticipates deploying this equipment commercially in other WinStar markets by the end of this year.
WinStar expects that this equipment will facilitate service to all segments of the communications
market including single-family residences. Although WinStar’s initial focus is on small and medium

sized business and MDU, it expects to broaden its market penetration to single-family residential
markets in two to three years.



affirmatively establish fair rules and guidelines to ensure the development and survival of
competitors. The long distance industry provides an excellent example. Competition in the long
distance industry has resulted in enhanced and ubiquitous long distance service, lower, flat rates,
universal access, as well as the development of debit cards and competitive wireless services, and
countless other advancements that benefit consumers. All of these advances resulted directly from,
and would not have developed but for, the necessary changes in laws and regulations that released
long distance from the grip of monopoly.

Today, unequal building access is a primary obstacle to true local competition between fixed
wireless and wireline carriers. Chairman Kennard’s vision of wireless providers competing full force
with the wireline industry cannot happen if the FCC does not use its authority to open the bottleneck
and enable all competitors to serve consumers end-to-end on their own network facilities. Opening
the bottleneck requires the FCC to prohibit all exclusive building access arrangements and to
mandate access to the last 100 feet - both access to inside wiring, which is an issue for all CLECs;
and access to building rooftops, conduit and internal building pathways, which is an issue unique

to wireless carriers.

III. THE FCC SHOULD TAKE ACTION TO ENSURE COMPETITIVE BUILDING
ACCESS

As discussed above, CLECs are effectively prohibited today from serving many MDU
tenants that they are technically capable of reaching, because of restrictions on building access or
inside wire imposed by ILECs, landlords, or both. In this section, WinStar proposes a number of
concrete steps the FCC can take immediately to ensure that tenants can obtain service from the

carrier of their choice, without interference from landlords or ILECs.



A. Require that Wireless Carriers Have Access to Rooftops and Risers

As WinStar discussed in its initial comments,? various provisions of the Communications Act
and the Telecommunications Act of 1996 establish the Commission’s authority to prescribe
regulations to defeat any restrictions on the deployment of wireless services. The Commission
should act promptly to implement these provisions, and assure that tenants in MDUs can obtain
access to the services offered by wireless CLECs over their own facilities. These rules should
encompass (1) placement of antennas on MDU rooftops for provisioning of the local loop, (2) access
to riser conduits or other pathways connecting the rooftop antenna to the "common block,” typically
in the basement, at which outside telecommunications facilities are cross-connected to interior
wiring, and (3) direct access to the end user where good engineering practices so dictate.

B. Prohibit ILECs from Restricting Access to Interior Wiring and In-Building
Distribution Facilities

1. Prohibit Exclusive Arrangements
WinStar supports Allegiance’s recommendation that the FCC issue a declaratory ruling
prohibiting "preferred provider" and/or exclusive contracts between building owners and ILECs.
Preferred provider and/or exclusive contracts are unlawful and completely contradict the competitive
mandate of the 1996 Act and, therefore, should be banned.’ The Commission unquestionably has

jurisdiction to adopt rules prohibiting the ILECs from entering into such arrangements, since an

8 WinStar Comments at 8-11.

® The attached BellSouth agreement is representative of the exclusive agreements used by
ILECs in the marketplace.



exclusive access arrangement would impair competition to provide interstate access services to
tenants’ premises.

The FCC is tasked with adopting rules and regulations to further Congress’ vision of
telecommunications in this Country. Section 201 of the Communications Act, 47 U.S.C. § 201(b),
directs the FCC to prescribe rules and regulations "as may be necessary in the public interest to carry
out the provisions of this Act." Exclusive contracts discriminate against other carriers and prevent
those carriers from competing to provide interstate access service, while also preventing consumers
living or working in MDUs from having a choice. Exclusive contracts between ILECs and building
owners have been in use since before the 1996 Act was passed, and often contain burdensome
penalties for canceling the contract. Moreover, in the post-telecommunications act environment,
LECs including BellSouth and U S West have been aggressively using preferred provider and/or
exclusive contracts in what can only be described as a highly anti-competitive manner. ILECs with
exclusive contracts to serve an MDU have a captive audience and little or no incentive to provide
competitive, advanced services. Exclusive contracts are contrary to the public interest and to the
goals of the 1996 Act, and the Commission should expressly declare them unlawful and prohibit

ILECs from attempting to enforce any such agreement.

2. Revise Demarcation Point Requirements To Eliminate ILEC Abuse And
Facilitate Technical Access To End Users

WinStar supports Optel’s recommendation that the FCC “revisit its telephone demarcation

point rules and policies.”'® The current rules for establishing the demarcation point enable ILECs

19 Optel Comments at 3. Optel recommends that the proposed requirement only be imposed
on buildings with 50 units or more. WinStar believes that this designation is arbitrary and subject
to counterproductive interpretations. MDUs consist of varying structures depending on the use of

6



to maintain their stranglehold on MDUs by making access difficult or impossible for competitive
carriers who have been asked by a tenant to provide service to a MDU. As Optel suggests, the rules
should require ILECs to reconfigure MDU wiring to establish a single demarcation point at the
minimum point of entry, which should typically be the closest practical point to where the telephone
company’s wire crosses the property line, within a prescribed maximum provisioning time frame."!
Such reconfiguration will also enable competitive carriers efficiently to connect their equipment to
the inside wiring via a cross connection at the network interface device (NID).

The FCC adopted a three-pronged definition of the demarcation point in its 1990 Inside Wire
Order." The original 1990 Inside Wire Order, as well as the 1997 Order on reconsideration, provided
for a variety of options as to the location of the demarcation point.'* Unfortunately, because the rules
permit flexibility in how a carrier, typically an ILEC, designates the demarcation point for multi-unit
premises, the impact of these rules in practice is devastating to the CLEC who is attempting to gain

access to the inside wiring. The configuration of inside wiring and the location of the demarcation

the building, the types of occupants, etc. For example, one floor may have several offices or
commercial stores, which are occupied by one business or several. How would a 10 story building
owned by one company be viewed? What if that building has a deli shop and clothing boutique on
the first floor? This arbitrary definition is fraught with problems and could serve to frustrate efforts
by CLEC:s to access a building and ruin the objectives of such mandated access.

" Optel Comments at 6.
12 See 47 C.F.R. § 68.213(a) and (b).

3 Report and Order and Further Notice of Proposed Rulemaking, CC Docket No. 88-57, 5
FCC Rcd 4686 (1990), stay denied, Order, 5 FCC Rcd 5228 (1990), Order on Reconsideration,

Second Report and Order and Second Further Notice of Proposed Rulemaking, 12 FCC Rcd 11897
(1997).



point have been used repeatedly and aggressively by ILECs to frustrate a CLEC’s ability to gain
access to a MDU. ™

A clear and concise placement of a single demarcation point at the minimum point of entry
in every MDU would facilitate the existence of true end-to-end facilities-based competition. To
begin with, the ILEC’s reconfiguration of the building to establish a single demarcation point at the
minimum point of entry would ensure that all carriers, ILEC and CLECs, understood the “make up”
of an MDU. A single demarcation point would stop ILEC actions from thwarting CLEC attempts
to interconnect at the NID." Furthermore, such a configuration should assist all carriers in
technically connecting individuals in an MDU. !¢

Without access to the inside wiring that connects the carrier to the customer, CLECs will
never be true end-to-end competitors unless they are willing to and capable of undertaking the
extraordinary expense and burden of rewiring every building they wish to serve. Moreover, under
the current rules if more than one CLEC wishes to provide its own local loop to a given building,
muitiple, duplicative rewiring of the entire building has to occur, as is frequently the case today.
This outcome is not viewed as desirable by the new entrant nor by the property owner, and is

economically wasteful in a broader sense. Establishment of a single demarcation point at the

4 Optel Comments at 4-5.

' In its comments, Optel attributes the "obstruction and foot-dragging” of ILECs as the cause
for the limited deployment of CLEC facilities. Optel describes incidents where the ILEC delayed
in establishing MDU demarcation points or refused to reconfigure the ILEC network to accommo-
date new entrants. Optel Comments at 3-4.

16 A single demarcation point at the minimum point of entry and a CLEC’s access to the NID

will enable an occupant in the building to obtain access to any service provider through a single
cross-connect at the NID.

SE—



minimum point of entry for all MDUs would be consistent with the goals of the 1996 Act by
facilitating competitive access to individual consumers in an MDU and ensuring the existence of true

end-to-end alternative providers.

3. Clarify that ILEC-Owned Facilities Within MDUs Are "Network
Elements”

One of the key market-opening provisions of the 1996 Act is Section 251(c)(3), which
requires ILECs to offer "nondiscriminatory access to network elements on an unbundled basis" to
competitive providers. The purpose of this requirement is to "permit new entrants to offer competing
local services by purchasing from incumbents, at cost-based prices, access to elements which they
do not already possess . . .."!” However, this purpose is being frustrated today in the case of MDUs
by some ILECs’ refusal to offer access to facilities within MDUs on a meaningful, unbundled basis.
In many buildings, it is difficult if not impossible for a CLEC to serve individual tenants without
access to the house and riser cables owned by the ILEC, even if the CLEC can provide its own
facilities (such as WinStar’s wireless facilities) up to the entrance of the building.

Typically, the ILEC has installed and continues to own and operate a variety of facilities
within an MDU, including building entrance facilities (connecting its outside plant to the "minimum
point of entry," or MPOE, within the building), a common block where the building entrance
facilities can be cross-connected to interior wiring, vertical riser cables to upper floors of the
building, horizontal distribution wires connecting the risers to individual tenants’ premises, and

internal wiring closets and connector blocks. Depending on the age of the building and the practices

17 Implementation of the Local Competition Provisions in the Telecommunications Act of 1996,
First Report and Order, CC Docket No. 96-98, at para. 231 (rel. Aug. 8, 1996).
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of the particular ILEC, some of these facilities are on the customer side of the demarcation point.'®
However, the facilities are still owned and maintained by the ILEC on a deregulated basis, and are
used to provide telecommunications services to the tenants. They therefore fall within the definition
of "network element” in Section 3(29) of the Act.

The Commission should declare that (1) wiring, terminal blocks, and other facilities owned
by ILECs within MDUs are network elements, regardless of which side of the demarcation point
they happen to fall on; and (2) the ILEC, upon request, must offer access to these network elements
unbundled from other facilities, including the local loop.'® At least one state commission has already
implemented this level of unbundling, providing a model for other states to emulate.’ The
Commission should exercise its authority under Section 251(d)(2) to require unbundling of these in-
building network elements, and allow the remaining state commissions to implement this unbundling

as contemplated by Sections 251 and 252.

4. Clarify that ILECs Must Provide Competitive Access to In-Building
Conduits and Pathways

In some buildings, it may be technically and economically feasible, and preferable as a matter

of engineering and provisioning, for CLECs to construct their own distribution wiring to tenant

18 See Section I11.B.2, above.

19 Some ILEC facilities within MDUs may be part of the "local loop" element, but this does not
prevent the ILECs from offering access to the inside wiring portion of the loop on an unbundled
basis. See Local Competition Order, para. 259.

2 See Joint Complaint of AT&T Communications of New York, Inc.,et al. Against New York
Telephone Company Concerning Wholesale Provisioning of Local Exchange Service by New York
Telephone Company and Sections of New York Telephone's Tariff No. 900, Opinion and Order in
Phase 2, Case 95-C-0657, Opinion No. 97-19 (N.Y.P.S.C. Dec. 22, 1997).

10



premises instead of purchasing unbundled access to ILEC wiring. However, carriers will be unable
to take advantage of this opportunity if the ILEC physically controls the only available passageways
through the building for placement of such wiring. Critically, wireless CLECs similarly need to be
able to access all in-building rights-of-way controlled by the ILEC, including that owned by ILEC
corporate affiliates such as a sister cellular company, which generally include easements, licenses,
etc., granting rooftop rights along with associated pathways off the roofs.

Section 224(f)(1) of the Communications Act provides that "a utility shall provide a cable
television system or any telecommunications carrier access to any pole, duct, conduit, or right-of-
way owned or controlled by it."*' Section 251(b)(4) extends the same duty to all local exchange
carriers (both incumbents and new entrants). The Commission has explained that this requirement
was enacted to ensure that "no party can use its control of the enumerated facilities and property to
impede, inadvertently or otherwise, the installation and maintenance of telecommunications and
cable equipment by those seeking to compete in those fields."?

Significantly, the statutory duty expressly encompasses "any pole, duct, conduit, or right-of-
way owned or controlled” by a carrier (emphasis added). Ducts, conduits, and rights-of-way into
or within an MDU (regardless of which side of the demarcation point they may fall on) are within
the ambit of Section 224. Therefore, to the extent that any easement, license, or agreement (written
or unwritten) grants an ILEC or other utility the right to place telecommunications facilities into or

within an MDU, the ILEC or utility in turn is required by Sections 224 and 251(b)(4) to allow other

21 "Incumbent local exchange carriers," as defined under § 251(h), are excluded from this
section’s definition of "telecommunications carrier." See 47 U.S.C. § 224(a)(5).

2 Interconnection Order at 1123 (emphasis added).
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carriers to "piggyback" on those rights, so that the other carriers may place their facilities within any
pathways, ducts, or conduits, including rooftops and riser conduits, subject to the conditions of
Section 224 and the Commission’s regulations implementing it.?

C. Prohibit Landlords From Restricting Access to Inside Wire

1. The FCC Has Jurisdiction to Establish Conditions Governing the
Connection of Inside Wire to Carrier Networks

Contrary to Sprint’s assertion,? the FCC has jurisdiction over the inside wiring in a building
and, therefore, may direct how the building owner of that wiring may use, maintain and/or operate
the wiring. The FCC enjoys this authority as a result of its jurisdiction over facilities used for
interstate communications, even if those facilities may physically be intrastate or local.?® Indeed,

the Commission exercised its authority over inside wiring when it adopted the rules and regulations

B See Implementation of the Local Competition Provisions in the Telecommunications Act of
1996, WinStar Communications, Inc. Petition For Clarification or Reconsideration, CC Docket No.
96-98 (filed Sept. 30, 1996). WinStar’s Petition in this regard has now been pending for more than

two years. It is imperative that the FCC reach an expedited decision on this Petition if facilities-
based competition is to become a reality.

24 Sprint Comments at 9. Sprint stated that "[a]lthough the Commission lacks jurisdiction over
these private property owners, it can and should adopt rules prohibiting regulated service providers
from entering into exclusive arrangements with building owners, developers, etc., since such
agreements inhibit the development of local competition."

2 Petition for Emergency Relief and Declaratory Ruling Filed by the BellSouth Corp., 7 FCC
Red 1619, 1621 (1992) (quoting New York Tel. v. FCC, 631 F.2d 1059, 1066 (2d Cir. 1980)); see
also Puerto Rico Tel. Co. v. FCC, 553 F.2d 694, 699 (1st Cir. 1977); MCI Communications Corp.
v. AT&T, 369 F. Supp 1004, 1028-1029 (E.D.Pa. 1974), vacated on other grounds, 496 F.2d 214
(3d Cir. 1974). See NARUC v. FCC, 746 F.2d 1499 (D.C.Cir. 1984) ("The dividing line between
the regulatory jurisdictions of the FCC and state depends on ‘the nature of the communications
which pass through the facilities [and not on] the physical location of the lines’"") (citations omitted);
id. at 1498 ("[e]very court that has considered the matter has emphasized that the nature of the
communications is determinative rather than the physical location of the facilities used").

12



over inside wiring found in Part 68 of the FCC rules.?® The FCC’s regulations governing the terms
and conditions under which customers may connect customer premise equipment, including inside
wiring, to the telephone network are a direct result of the FCC’s jurisdiction in this area.?’

The Communications Act directly empowers the FCC to establish rules and regulation in the
public interest and in furtherance of Congress’ vision of a competitive, advanced
telecommunications industry in this Country. Section 201 of the Act specifically provides that the
"Commission may prescribe such rules and regulations as may be necessary in the public interest
to carry out the provisions of this Act." Indeed, in the context of inside wiring, the FCC itself
already has found that Section 4(i) of the Act calls for the Commission to "perform any and all acts,
make such rules and regulations, and issue such orders, not inconsistent with [the] Act, as may be
necessary in the execution of its functions."?® The FCC added that it may "properly take action
under Section 4(i) even if such action is not expressly authorized by the Communications Act, as

long as the action is not expressly prohibited by the Act and is necessary to the effective performance

% £ g 47 C.FR. §§ 68.213 and 68.215 (1997).

27 See Louisiana Public Service Comm’nv. FCC, 476 U.S. 355, n.4 (1986). See also Maryland
Public Service Comm’n v. FCC, 909 F.2d 1510 (D.C.Cir. 1990); California v. FCC, 905 F.2d 1217
(9th Cir. 1217); Texas Public Utility Comm’n v. FCC, 886 F.2d 1325, 1331 (D.C. Cir. 1989);
National Association of Regulatory Commissioners v. FCC, 880 F.2d 422, 429 (D.C.Cir. 1989);
North Carolina Utilities Comm’n v. FCC, 537 F.2d 787 (4th Cir.), cert. denied, 429 U.S. 1027

(1976); North Carolina Utilities Comm’n v. FCC, 552 F.2d 1036 (4th Cir.), cert. denied, 434 U.S.
874 (1977).

8 Telecommunications Services - Inside Wiring, Report and Order and Second Further Notice
of Proposed Rulemaking, 13 FCC Red. 3659, 3700 (rel. Oct. 17, 1997) ("R&O"), citing 47 U.S.C.
§ 154(i); see also North American Telecomm. Ass’'nv. FCC, 772 F.2d 1282, 1289-93 (7* Cir. 1985)
(Section 4(i) "empowers the Commission to deal with the unforeseen - even if that means straying

a little way beyond the apparent boundaries of the Act - to the extent necessary to regulate
effectively those matters already within the boundaries.").

13



of the Commission’s functions."?”” As was the case with cable home run wiring,*® the
Communications Act does not prevent the FCC from adopting rules governing inside wiring for
telecommunications use®' and the adoption of such procedures is necessary to meet the critical goal
of the 1996 Act to promote true end-to-end alternative competition.

Pursuant to this authority, WinStar recommends that the Commission adopt rules requiring
building owners to permit nondiscriminatory access to inside wiring under their control, as a
condition of attaching that wiring to the facilities of any telecommunications carrier.? Such rules
would not raise any Fifth Amendment "takings" issue, because they would not require landlords to
permit the initial physical occupation of their property by any carrier. Indeed, this proposal would
not require landlords to connect their buildings to telecommunications services at all - - the
nondiscrimination requirement would apply only if a landlord chooses to attach its inside wiring to

a regulated telecommunications network. A requirement that a property owner offer access to

¥ Id. at 3700, citing Nader v. FCC, 520 F.2d 182 (D.C. Cir. 1975); Mobile Communications
Corp. v. FCC, 77 ¥.3d 1399 (D.C. Cir. 1996), cert. denied, 117 S. Ct. 81 (1996).

3% In adopting home run wiring rules for cable, the FCC stated that its rules would "fulfill
Congress’ mandate in the 1996 Act to ‘provide for a pro-competitive, de-regulatory national policy
frame work designed to accelerate rapidly private sector deployment of advanced telecommunica-
tions and information technologies and services to all Americans.” 1996 Conference Report at 1.

Congress has mandated the same result for the telecommunications industry, which requires the
same intervention by the FCC.

3! To the contrary, as WinStar demonstrated in its initial Comments, several provisions of the
Act require the FCC to regulate inside wiring.

32 Specifically, the rule should provide that, if a building owner controls inside wire that is
connected to the facilities of any telecommunications carrier and used to provide interstate
telecommunications services to the premises of customers (other than the building owner itself), then
the building owner must permit any other telecommunications carrier to connect its facilities to that

inside wire at the demarcation point upon request of a customer located in the building, on
nondiscriminatory terms.

14



certain facilities on a nondiscriminatory basis once it chooses to use those facilities in connection

with a regulated service is not a "taking.">

2. Allow Telecommunications Competitors To Take Advantage Of The
Cable Home Wiring Rules

In addition to imposing a nondiscrimination requirement, the FCC should extend its home
run wiring rules to telecommunications carriers. The same problems that previously plagued the
cable industry in the MDU marketplace currently plague the CLEC industry. Inits R&O,% the FCC
believed that more was needed to foster the ability of a subscriber who lives in a MDU to choose
among competing service providers.*® The FCC found that “one of the primary competitive
problems in MDUs is the difficulty for some service providers to obtain access to the property for
the purpose of running additional home run wires to subscribers’ units.”® The record demonstrated
that building owners objected to the installation of multiple home run wires in the hallways of their
properties, for reasons such as aesthetics, space limitations, the avoidance of disruption and
inconvenience, and the potential of property damage. The FCC also found that building owners’
resistance to the installation of multiple sets of home run wiring in their buildings may deny MDU
residents the ability to choose among competing service providers, thereby contravening the

purposes of the Communications Act, and particularly Section 624(i), which was intended to

3% F.C.C.v. Florida Power Corp., 480 U.S. 245, 107 S.Ct. 1107 (U.S. 1987); Yeev. City of
Escondido, Cal., 503 U.S. 519, 112 S.Ct. 1522 (U.S. 1992).

3% Telecommunications Services - Inside Wiring, Report and Order and Second Further Notice
of Proposed Rulemaking, 13 FCC Red. 3659 (rel. Oct. 17, 1997) ("R&O").

3 R&O at 3678.
36 R&OQO at 3678, citing Inside Wiring Further Notice at para. 25.
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promote consumer choice and competition . . ..”" It concluded that the impact was substantial and,
therefore, adopted rules to ensure that consumer located in MDUs could have access to
competitors.’® The exact situation is substantially impacting consumers living in MDUs who wish
to receive service from competitive local exchange carriers. There is no legitimate basis for treating
inside wiring used by CLECs differently.

All wireless broadband providers should be permitted to take advantage of these home run
wiring rules. Under current rules, a wireless provider must redesign all service offerings to include
multichannel video programming in order to gain access to the protections provided under the FCC’s
home run wiring rules. Alternatively, it could be deemed sufficient if the wireless provider had a
demonstrated technological capability to provide such services, regardless of whether such service
currently was offered. The current rules create an environment that is contrary to the benefits of
competition whereby the market (i.e., the consumer) determines what service products should be
developed and offered. WinStar supports WCAI’s recommendation that expansion of the inside
wiring rules is consistent with the FCC’s broader objective of promoting consumer choice in the

market for advanced telecommunications services.® As noted by WCALI, “the cable inside wiring

7 R&O at 3678.

*® In determining that the effect was substantial, the FCC appeared to focus on a statistic for
MDU housing, stating that "[a]s of 1990, there were almost 31.5 million [MDUs] in the United
States, comprising approximately 28% of the total housing units nationwide. Moreover, the trend
between 1980 and 1990 indicates that the number of MDUs is growing at a much faster rate than the
number of single family dwellings." The impact for telephone inside wiring is likely more
substantial since it includes housing and business MDUs and since eight years have passed since this

census.
3% WCAI Comments at 28.
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rules address a fundamental reality of serving MDUs.”® This reality of serving MDU’s equally
impacts the telecommunications industry. As such, there is no valid reason not to extend the cable
inside wiring rules to wireless providers who offer telecommunications services, whether or not they
also offer multichannel video programming.
CONCLUSION

The Commission’s policy goal is true end-to-end alternative facilities-based competition.
The roadblock to that goal is the last 100 feet, one of the remaining vestiges of the old monopoly
system. The roadblock will not be removed under the status quo and time alone will not rectify it.
The FCC must act affirmatively to allow for true competition. It took the bold actions on the part
of Congress and the FCC to break down those barriers in existence prior to 1996. WinStar now asks
the FCC to finish the job it started and remove this remaining barrier that stands between the benefits

of a truly competitive environment and the American public.

Respectfully submitted,

Robert Berger Russell M. Blau

Russell Merbeth Kathleen L. Green:

Barry Ohlson Swidler Berlin Shereff Friedman, LLP
WinStar Communications, Inc. 3000 K Street, N.W. Suite 300

1146 19th Street, N.W. Washington, DC 20007

Suite 200 (202) 424-7500

Washington, D.C. 20036
Counsel for WinStar Communications, Inc.

October 8, 1998

O Id.
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SOMA NOC ‘ . Page |
— — Page:
LETTER OF AGREEMENT

THIS AGREEMENT. which is dated and cffective as of , \9__, is made between BellSayin
Teecommunications, (ne. (“BellSous®); snd (“Properry

‘Management”); hercinatter referred to col]ecuvei) as the “Partias™: n contemplation of the t'ollowm;

A. The real estate property cavered by this agreement is described ag the

at

which is locazec

Property Managemsnr is angaged in the leasing and management of office space to tenants and desires o retain and aract
buiiding 'enants with high-quality, value-adced local telecommunications technologies and suppont servicss,

[R)

SellSouth inteads (o provide relisble, high-quality. value added, elecommunications technologies and supoort seryvecas o

Suilding tenants as requested 1s Property Managemenr's designated provicer of choice (or commumicanions products ang
servicss 10 the, property.

O. Both Partics wish to engage jointly in improving the quallry of the collevtive seivices provided to building tenants and in

promoting the property and the BeilSoutk telecommunications products, services, and support ag value-added amenitics ‘o
tenants.

NOW, THEREFORLE, in consideration of the (uiegoing and the murual covenant hereinafter set forth. ReiiSouth and Property
Management hereby mutually agree a3 fotlows:

‘ The term of this Agreement shali be one (1), ™wo (2) ar three {3) years (delete as appropriats) commencing on
lnasmuch a3 close cooperation between the Parties is ac<ential to the success of the alliance, if either Party shall, @ i sotc
discretion, find that the alliance is not satisfactory, cither Puty shall hawe the right W terminate this Agreement by giving thiry
{30) day? written notice, sne to the arher  [Inon such ¢rMination, Property Management shail {orfeit all remaining incentive
credits ag described in Paragraph 3, shail immediately cease using BellSouth registered aames and marks ag described in
Paragraph 10, tnd thail retuen. or certify destruction of, aay media bearing SellSouth narues and marks. This agreement may
be extended 1t any time by mutual written agreement. Property Management agrees to provide BellSauth wig access (o
ruilding entrance conduits, equipment room space, and risev/horizonal conduits as required foc placement of —t
telecommunications facilities 0 meet the needs of building tenants. Sueh access shall be provided at no cost o BeliScuth,

35

BeliSouth agrees to establish and maintain an incentive Credit Fund for use by Property Management consisting of (1) an
annual signing bonusof§___ ___ _ beginning with the execution of his agreement and oa the anniversary of eacn
subsequent year for the term of this agreement, and (2) annual ocsupancy space credits of $.03 per square (o uf tenant
accupied space (rentable ares) using BellSouth services. For purposes of this agreement reatable area refers to that scrual
usable measured space withia a renmts space.  The tenaat occupied space credits shall be cowuputed once cach year baced on
the tenants existing occupied space upon the execution of this Agresment, and on the anniversary of 2ach subsequent yeat, in
the building (3) covered by this Agreament. | he Credit Fund shail be wed in & manner conslstent with the objectives ind gosix
of this plan. Credit Fund amounts can be used by Property Management, or upon Property Management request. by specified
tenan of the buiiding to be applled 10 purchases of BellSuuth requested services iacluding corvice instailation charpes and/or
monthly service fees; towards Property Management and/or building tenaat artendance at BellSouth-sponsored seminars; or,
tor rewmbursemeat of Property Management cosws for advertisaments oc newsleners, of nther promotional efforts murally
agreed upon by BeilSouth and Property Management. Billing credit shall nat be socrued from year to

vear With respea W s Agreanent. Unused annual credit amounts will expire at midaight on the day preceeding the anniversary
date of each yeur. BeliSouth flrther agrees to provide Quarterly reports 1o Property Management regarding the current stamus
af the credit fund, and remaining credits. Al provisions ot nis parsgraph are subject © compliance with ail applicabie state
and federal laws and regulations governing BeliSouth's panticipation in these sctivities.

Property Management agrees to designate BellSouth ss the provider of choice for focal telecommunications services to building
renants a and promote BailSouth as such. Property Management further agrees aot to enter nto 2
similar agreement with any other telecommunications vendor to perform the activities provided ©r In i Agsccuient for the
term of this Agreement.

i BeliSouth shall designate 8 management represenative as a pout-of-conuact for Property Management and buiiding tenants
with responsibility for management and administration of ail BetiSouth respansibilities i connectivn with the \mplementat.on
of this Agreement. Property Management shail designate an appropnate coatact to work with the BeilSouth representative

ATTACHMENT ‘A"
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Usan rommencement of the Agreement, each Party will give writen agtice of the identity of their designated contact 1q e
sther Puty

Upan cammencement of this Agreement, Propefty Management, a1 lts expense, shall provide to BellSouth, al} sontact
\nformation, introductions, and, s permitted, all information about tenant occupied space and number of employess for 4]
sxisting tenants at A3 lcac poposals arc submicaed to praspective tenanes, Praperty Management,
will ask for the prospect’s agproval to provide Bel{South's designated represenative ‘he name, address, telephone number, and
cantact person of Such prospect. BeliSouth shall hold all such information as arictly eonfidential and shall noc divulge such
infarmanion to any third party or utilize such information for any purposes not concemplated by this Agreement. In the event y
prosgective renant deulines to have serwin information pravided to ReliSaurh at the time of leass propasal, Properry
Management agrees to provide ail information authorized by the tenant to BeliSouth as soon as such information is made
avsiiabie © Properiy Management.

3 BeliSouth shiall, at it cxpense, davalop tenant survey madia and conduct tenant quality review surveys on 3 semi-annuasl Sasis
o detenming ways (0 impcove tenant telecommunicstions service at Property Managemany, at «s optian.
may cleet Lo participate jointy in BeilSaudh quality surveys it no cast. 7o the exterk legally permicted. BeliSouth agrees o
provide Property Management with survey results, Subject to the foregaing, following each survey, BellSouth and Progerty
Management agren 1n discuss and for joint surveys, develop coordinated plans to improve tenant satisfaction, BellSouth, a1 its
expense, agrees 10 undertake 3 personal contact program with all enants upon commencement of this Agreement and,
thereafter, agreea 1o periodic contaets and follow up as necessary 13 a resuit of feadback from tenants.

BeltSanth <hall. at its expense, develop and provide promational materials including, but not limited 1, brochures and
newsietters which describe advanced telecommunications services available to (enants and deneflss of the alllance, and wiil
crovide ongoing information fo tenanis about the alliance and new BefiSouth products and services. Upon request by Propesty
Management, and if {aasible, BeliSquih shall. at its expense, provide telecommunications planning/cunsulting, saies propeosal,
presentation, and conact support to Property Management for requested tenant lease proposals. The parties undersand that
BeliSouth does not provide [nuerlL ATA services. Property Management agrees o asve wles ar reprasent thaz BellSauth
nrovides inrerl ATA services, designs InterLATA aetworks, or recommends wny InterLATA service providers.

8.Property Management, af its expenss, shall distribute all promotional materials provided by BellSouth ta existing and .-
prospective or new tenants during ang arter fease ueyutiations. Property Management sad BeliSouth furthee agree in cooperate

i the devalopment and distribution of introductory letters, tenant surveys, and other tenant communications as required to
ettactively promoie the abjestives of Ui slliance.

3. PropefTy Munaueiucut agrecs to submit to BeliSoutn ail advenising, salee promotion. press releases, and other publicity marters
telating to this Agreemaent or mentioning or implying the ade names, logos. trademarks or sesvice marks (hereinafter “Marks ™
of BeliSouth Carportion snd/er say of it afMillated companics or languare from which the coanection of 1aid Marks herewith
may be inferred or implied, or mentioaing ot implying the names of any persoanei of BellSouth Carporation and/or any of its
1{fliated companies, and Property Mansgement further agrees not 1o publish or use such sdvertising, sales promotions, press
releases, or publiciry matters without BeliSouth's prior written consent. BeliSouth shall have the right © use Property
Management's name and atsacisted marks for in BeliSouth publicity and advertising matenals subject 1o
‘he prioe review and written approvad of Property Management.

t0.  Even though Property Management shall recommend BellSouth 1s the provider of choice lfor local telecommunicatons serviv.

10 tenants, nowtiing in this Agresmaent shall be conszrued 10 preciude any building tenanc from obtaining telecommunications
services from others legally suthorized t0 provide such services. o

11, Bath Parties agree to hold this Aceemim, and ail specitic denils and compensuion pruvisivig of such agrecment aa
confidential, proprietary information not to be divuiged to any dhird party for a period of threa (3) years from the termunacion of
this agreement unless with the express wnitten conent of Me other Pany. O aspects of this Agreemant may be disciosed a1«
mutually agreed upen in writing.

This Agreement shall not be construed to creats 3 joint venture, general partership, or create the relaticaship of principal and
agen( between the Fanies heiew. This Agrecment is serictly for the purpote of permirring jnint promotional and marketing
activities as well as ta peavide for the installation of telecommunications facilities and servicss.

'3 Fach party agrees 10 indemmfy and hold harmiess the other party fram and against any loss, coxs, damages, claims. sxpeniss
including anomeyy’ lees) or lisbiliriae hy reason of any injury to or death or disease of any person, damage (o or degructian or
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she date first writen above.
“ar BellSouth Telecommuatcations, lne.:

3v 11s Authonzed A gent, BellSouth Business Systems {nc.

3y

'ogs of ANy property or Any otfief AAMAES & A aut ol, resuiting from, of in vannection with the prefacmance ar

nonperformance of tie obligatians conterplated by this Agreement which is caused in whole or in  part by an act, amuission,

defaun of negligence vl PACTY ot ita employeet, the fuilure of the party tn romply with any of the terms and conditions

nersin or the faiiuce @ conform to statutes, ordinances, of other regulations or requirenients of say governmendal sutharicy e
conneation with the perfarmance of the obligations provided for in the Agreement Each party shall, al its own cost, expense,
1n¢ risk, defend anmy claim, suit, action or other legal proceeding foe which that party is hereunder obiigated to indemnify an

Ademniwee.

™N WITNESS WHERECF, the Pardes have executed this Agreement by their respective duty Juthorized representative as of

By

(Signature)

| ittes

{ Printed Naue)

For Property Management:

By:

(Signature)

By

{Printed Name)

Tide:




