level by forcing ILEC:s to treat all CLECs equally with respect to loop provision and collocation
space. Thus, the separate affiliate option is important to achieve deregulation at the retail level
for advanced services as the ILECs wish.

Through the separate affiliate option, the Commission offers a regulatory choice to
incumbents based on rational market analysis. The ILECs must choose whether to hold fast to
the market power that they cannot disguise and remain regulated dominant providers, or to create
fully separate subsidiaries that may provide advanced services as a deregulated CLEC. To force
the ILECs to make this choice does them no hardship; each option carries costs but also
enormous opportunities. To excuse the ILECs from this choice and to allow them to enter

another retail market while maintaining dominance in the wholesale market is to signal the end

of potential competition in advanced services.

IV. ADVANCED SERVICES ARE PROPERLY REGULATED AS
“TELECOMMUNICATIONS SERVICES” UNDER TITLE II

DATA members have already demonstrated that a traditional antitrust, market-based
analysis requires that ILECs be regulated as dominant carriers in the provision of advanced
services inputs under the most suitable regime, Title II. Title II is the applicable regulatory
regime because advanced services are telecommunications services over which the FCC retains
regulatory authority. Advanced telecommunications services are not “enhanced” services, which
the Commission chooses not to regulate. Therefore, any ILEC attempt to escape Title II

regulation of advanced services must also fail as a matter of Commission regulatory precedent.
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A. Background of the Basic - Enhanced Communications Regulatory
Dichotomy

The Commission divides all communications services into two categories: basic services,
which it regulates, and enhanced services, which it does not.* Basic services give “pure
transmission capability over a communications path that is virtually transparent in terms of its
interaction with customer supplied information.”” Basic services fall within the category of
telecommunications because, as its definition describes, they merely transmit information
“without change in the form of content of the information as sent and received.” 47 U.S.C. §
153(43). Enhanced services include any communication that “is more than a basic transmission
service,”” in that “computer processing applications are used to act of the content, code,
protocol, and other aspects of the subscriber’s information.”” The Commission has retained
authority under Title II only over basic services.®

The distinction between basic and enhanced services bears directly on the regulation of
advanced services and must not be lost amid the current frenzy of ILEC deregulatory
commentary. The Commission can assert regulatory authority over advanced services simply by
adhering to the basic - enhanced dichotomy that it created almost two decades ago. According to
that dichotomy, any service that provides only a conduit for communications, without acting on
the form or content of the information communicated, must be regulated as a

telecommunications service under Title II. Because advanced telecommunications services,

% In the Matter of Amendment of Section 64.702 of the Commission’s Rules and Regulations, 77 FCC.2d
384, 387 (1980)(“Computer IT”’).

37 Computer II, 77 FCC.2d at 420, aff’d In the Matter of Federal-State Joint Board on Universal Service,
Report to Congress, CC Docket No. 96-45, FCC 98-67 (rel Apr. 10, 1998)(“Stevens Report™)  45.

% Computer II, 77 FCC.2d at 420.

¥ Id. See also 47 CF.R. § 67.702(a).

® Computer II, 77 FCC.2d at 387. See also Stevens Report§ 13.
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including DSL-based services, are themselves simple conduits, they are subject to all Title II
regulations that the Commission currently enforces over telecommunications.

B. Section 706 Was Not a Mandate for the FCC
to Abandon Title II Telecommunications Regulation

The ILECs discuss Section 706 as a vehicle for deregulation that exists outside or apart
from the rest of the 1996 Act.* Such a reading of Section 706 is flatly incorrect for both
statutory as well as policy reasons. Not only does the 1996 Act expressly contemplate the
enforcement of Title IT with regard to advanced services, but any attempt to re-classify ILECs as
non-common carriers simply ignores reality.

The FCC has already correctly held that Section 706 does not require or encourage the
FCC to abandon regulation of advanced services under the local competition provisions of
Sections 251 and 271. The Commission found that Section 706 included “an affirmative
obligation to encourage the deployment of advanced services, relying on [its] authority
established elsewhere in the Act.”** Therefore any attempt by the ILECs to reargue that point is
moot and inappropriate in this forum.

The plain language of Section 706 gives the Commission the authority to employ
“measures that promote competition in the local telecommunications market” in order to
“encourage deployment” of advanced services. 47 U.S.C. § 706(a). This language
unquestionably refers to the Title IT local competition provisions, including Sections 251 and 252

that guarantee CLECs access to unbundled loops and collocation. Contrary to the contentions of

4 US West argues that the FCC’s “sector-by-sector” approach to regulating advanced services ignores
Congress’s instruction in Section 706 that it should regulate advanced services “‘without regard to any transmission
media or technology.”” US West Comments at 25 (citation omitted). Ameritech contends that “§706 [sic] requires
the Commission to remove . . . regulatory barriers,” Ameritech Comments at 12, and that Section 251 unbundling
and resale requirements thwart “Congress’ interest in a market-driven deployment of advanced telecommunications
capability,” id. at 13.

“ Memorandum Opinion and Order § 74.
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the ILECs,* Section 706(a) does not instruct the FCC to employ local competition solutions only
if deployment of advanced services has already failed to occur; nothing in Section 706 or simple
common sense would require the Commission to wait for that result. Further, Section 706 does
not, as the ILECs maintain,” mandate regulatory forbearance as the sole means for encouraging
deployment of advanced services. Rather, Section 706 merely includes forbearance among the
options available to the Commission and, as the FCC correctly held in the Memorandum Opinion
and Order, “does not constitute an independent grant of forbearance authority”* apart from Title
IT and Section 10 of the Act.

The ILEC contention that Section 706 makes advanced services a unique phenomenon to
be regulated outside Title II similarly fails on policy grounds. The clear intention of Congress, to
encourage the development of and competition in advanced services, could never occur if the
Commission is hamstrung from regulating those players that have the power to dominate, and
perhaps totally monopolize, advanced services. The advanced services market at present, as has
been demonstrated above, is yet a nascent one that is completely dependent on the facilities that
the ILECs control. It makes no policy sense to deem the market a level playing field and de-
regulate the players that control the bottleneck facilities. Such action would entirely thwart
Congress’s goal of fostering competition in the new advanced services market. Therefore, the
ILECs must remain subject to Title II while deploying Section 706 advanced services to ensure

that their monopoly power does not choke this nascent market.

“ Ameritech Comments at 2.
# “Section 706 requires the Commission to use regulatory forbearance and other measures to encourage
the rapid deployment of advanced services to American consumers,” Bell South Comments at 42 (emphasis

supplied); “all providers of advanced services should be deregulated to the greatest possible extent,” GTE
Comments at 14.

4 Memorandum Opinion and Order § 69.
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CONCLUSION
The reasonable and timely deployment of advanced services requires that the market
power that the ILECs exercise over service inputs be minimized via Title II regulation of
dominant carriers and the requirement of separate affiliates for provision of advanced services.
Section 706 does not provide a separate mandate for the Commission to ignore its own
regulatory history of regulating dominant carriers in order to encourage competition among

service providers, nor does it operate outside the framework of the local competition provisions

of the 1996 Act.
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Rather, by employing the obligations that Title II imposes on local monopolists, the Commission

can ensure that competitors have access to the essential facilities, most importantly clean copper

loops and collocation space, that will enable the deployment of advanced services to continue.
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