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Before the
FEDERAL COMMlJNICATIONS COMMISSION

Washington, D.C. 20554

REPLY COMMENTS OF COMC \ST CORPORATION

J. Introduction and Summary

Comeast Corporation ("Comeas1") rc,>peetfully files these reply comments

in the above-captioned matter.:

The record clearly shows that market forces are already fulfilling the

statutory mandate that "advanced telecommunications capabilities" be deployed in "a

reasonable and timely fashion" -~- or. as USA TO!)/\ Y put it this morning, "Companies

[are] betting billions on bandwidth boom" I i the Commission nevertheless were

somehow to conclude that the market is not leadinL' to reasonable and timely deployment

of advanced telecommunications capability. i1 slwuld take some limited, practical steps

to encourage deployment.

In the Matter of Inquiry Concerning the Dcplnvment of Advanced Telecommunications
Capability to All Americans in a Reasonable and fltllely Fashion, and Possible Steps to
Accelerate Such Deployment Pursuant to Section 706 of the Telecommunications Act of 1996,
'''folice of Inquirv. CC Docket No. 98-146 (released I\ugust 7 1998) ("Notice of lnquirv"L

K. Maney, "The Next Big Bang: Communications Capacity Exploding." USA TODAY
(October 8.1998) at 131 (quote in text is from \wadlinc on page B2) ("Bandwidth Boom").



*.****

In these circumstances. there I s no neeJ for Commission action to

encourage deployment of advanced telecommullll ations capabilities.

The ( ommission should disregard these
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Some commenters urge the Comml:-;"Ion to pursue other goals that are at

A stampede nf new data communications networks that have
astounding capabilities will be turned on over the next four
years. The pace of improvements 1n communications power
will make computers look like donkeys on a towpath. 3

best tangentially related to Section 706

The comments confirm what was aln'ady clear from the earlier Section 706

petitions---- the market is responding \lgOfOliSh to emerging demand for advanced

telecommunications capabilIties. From the depl'1vrnent of optical fiber and advanced

routers on the Internet backbone. to the deplovnwnt of xDSl and broadband wireless

loops, to nascent bypass of the landline nel\vor~ by satellite-based high-bandwidth

systems. the record bears witness to the markc· system domg what it does best

identifying unmet consumer desires and spawmnc: entrepreneurial efforts to meet those

desires. deploying enormous amounts of capital! I the process.

The unprecedented level cd Investment in new and advanced

telecommunications capabilities has moved fr0111 being a matter of interest merely to

industry insiders to being a matter of commnn in1l'rest. The cover story in the "Money"

section of today ~\" USA TODAY describes \Vhd IS happening in the industry as a

"bandwidth explosion." stating that:

distractions. Issues such a:-; broad questions d! rCL'ulatory panty, for example, have no

place 111 this proceeding

Bandwidth Boom at B 1. The headline on page B2 proclaims what the record in this
case already reveals: "Companies Betting Billions lIn Bandwidth Boom"



The Commission should rejecl ;tll " . these arguments.
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opening comments ..~ Secllon 706 directs the C 1"nmiSSIOn to address the problem b)

modifying the regulatory rules applicable to,.ltlit or all Title n carriers.

as ('omcast explamed in Its

As to the fLECs, it was probahh inevitable that they would use this

proceeding to restate their general regulatnrvlgenda. but the Commission should

recognize these efforts for what they are and 'onsider them accordingly. In fact.

Some incumbent local exchange carn,~rs ("ILECs"), for example. argue that

Section 706 requires the Commission to relieve them of their Section 251 (c) obligations.

At the same time. some competing local exchange I.:arriers ("CLECs") claim that Section

706 requires special vigilance in enforcing III ' Section 2S1(c) obligations. On a

different front, AOL and some others invohed 11 originating or delivering Internet

based content argue that cable operators shOUld he made 1I1to common carriers for

Internet services. And various parties present \i" IdllS of a unified regulatory model that

would apply to all advanced telecommUllical!I'l1s capabilities, irrespective of the

requirements of Title II. Title m. and Title \.!

Some commenters have not acceptt'd that Section 706 is limited 111 this

way They treat the statute as a sort of regula1<H' Rorschach test -- devoid of content

in and of itself. but a fertile field upon whi~h \ project the particular commenter's

regulatory fears and desires

not proceeding at a reasonable and timely pacE' 1hen

Even if action were warranted. howe\I·r. Section 706 is not a roving charter

for the Commission to accelerate mfrastrulIliH: !eployment without regard TO other

statutory provisions and the important polin '2.0;11" they Implement. If deployment IS
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Indeed. if -~ as the Commission has found Section 706 does not overnde the terms
of Title 1I. then plainly it does not override the turns of Title VI either.

Finally, crafting the "ideal" regulatnry regime to apply in the market that

will exist following ubiquitous deployment of :ld":lI1ced telecommunications capabilities

WhlCh establJshes I ," 31 clear national polley that Internet-Title 11- Section 230

related markets should be permitted to develop Without government intervention of the

type that AOL is trying to invoke.

Inth e Matt e r s 0 f De p loy men t () f Wi r \~ lin e S e rvic e s 0 f fer in gAd van c e d
Telecommunications Capability; Petition of Bell t\tlantic Corporation For Relief from
Barriers to Deployment of Advanced Telecommunications Services; Petition of U S WEST
Communications, Inc. For Relief from Barriers to Deployment of Advanced
Telecommunications Services; Petition of Ameritech Corporation to Remove Barriers to
Investment in Advanced Telecommunications Techn(\logy; Petition of the Alliance for Public
Technology Requesting Issuance of Notice of Inquin and Notice of Proposed Rulemaking to
Implemem Section 706 of the 1996 Telecommunicat Ions Act: Petition of the Association for
Local Telecommunications Services (ALl'S) for a Declaratory Ruling Establishing Conditions
Necessary to Promote Deployment of Advanced lelecommunications Capability Under
Section 706 of the Telecommunications Act of 1996 Southwestern Bell Telephone Company,
Pacific Bell. and Nevada Bell Petition for Relief from Regulation Pursuant to Section 706 of
the l'elecommunications·'\ct of 1996 and 4'7 I.. '" l ~ 16U for ADSL Infrastructure and
Service, Alemorandum OpinIOn and Order and \/o/lu' oj' Proposed Rulemaking, CC Docket
Nos. 98-147,98-1 L 98-26. 98-78. and 98-91 ( leased /\ugust 7. 1998) ("Section ~'()6

Order") at ~ 69.

Sections 251 - and the forhearance authorit) H, '-leetion 10 -- speak for themsehes,

and are not trumped by Section 706 4

As to AOI. It was prohahh alse ,nl'vltable that the premieL established,

and highly proprietary online content provider \"luld try to recruit the Commission's

regulatory muscle against nascent competitIon fr,lm new players such as ((7!Home and

Roadrunner Yet Title VI - which governs the prOVISion of cable services (including

!'ll}Home and Roadrunner) _.. also speaks for .i sci j What it says is that cable operators

are not common carriers when they deliver i .. ah!e 'iervice Nothing in Section 706

remotely suggests that It even affects 111U(I1 "ss abrogates. this clear command.'

MoreoveL the relief AOI seeks would flv in the f lee of the most relevant provision of
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IS an interesting policy exercise. hut It is not ,ine that IS directly relevant to this

proceeding. As Comcast noted in its openinl,' (\11TIments, the problem at hand IS not

what regulatory regime should apply to such (l m,nket The problem at hand is how to

foster the development of ,;uch a market

But Section 706 is not an open-ended mVltation to CommiSSIOn action even

for that purpose, If the deployment of advanced lelecommunicatlOns capabJlity IS not

progressing in a reasonable and timely fashion then Section 706 directs the CommiSSIOn

10 address the problem by modifying Its Title Ill\,.'gulatory policies to encourage such

deployment. Section 706 does not even address llHICh less supersede, the various policy

goals contained in the non-Title-ll regImes app!Jcable In. e.g.. broadband wireless

carriers. direct broadcaST satellite ("DHS" "pc ,ltors. broadcasters. Internet Service

PrOVIders ("ISPs") and cahle operators And "iCI.'lon 706 certainly does not authoflze

the Commission to set aSide the statuton rules arrdlcable 10 different industry segments

in favor of a single-minded pursuit of inter-Sl'l'nvnt competition.

Focusing on Title IJ- as Sect ion 7!}6 requires .. it would be reasonable

for the Commission to clarify that entities that Ire not now Title II carriers (such as

cable operators. ISPs and broadcasters) will lwi he subject to burdensome Title II

requirements as a "reward" for devoting some .i l the capacity of then systems to the

provision of advanced telecommunications capabilities. Such a course would reduce

barflers to entry, encourage competition. and red uce regulation - precisely the type of

steps Congress envisioned the Commission tak 1n'! under Section 706.

The remainder of these Reply Comments is organized as follows. Section

2 hriefly reviews the evidence that market for,es are leading to the deployment of

advanced telecommunications capability in a re;I'onable and timely manner. Section 3

reviews what Section 706 does and does nnl .j i.nhorize the Commission to do. and

explains why some particular suggestions for COnlmission action in this proceeding are

misguided in light of the purpose and scope of St'\ tion 706. Finally. Section 4 identifies
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See Comments of Ne\\/ Networks Institute 31 ii-Ii (noting RBOC failures to deliver on
various state-level "network of the future" prom 1sc' )

a. The Record Confirms That The Market Is Aggressively Deploying
Advanced Telecommunications Capahility,

particularly individual residentialthat limited the actual number of customers

customers -- taking the service." Most cable syqems were one-way coaxial "tree-and

branch" architectures. unsuited for two-wa;. SCI/ices of any description. While the

World Wide Web had been introduced. the [nlcrnel was still primarily a text-based

medium used by academIcs and government l '11Iractors. accessed by 28.8 kbps (or

slower) modems. High-bandwidth wireless Idea oops had been discussed but were not

To place this question in perspecfn c consider the situation at the time the

Telecommunications Act of 1996 passed. xDSI hasically did not exist. Long-promised

ILEC "fiber to the home" architectures had no! materialized. Similarly. [SON had been

in some sense "rolled out." but the marketing and pricing had been handled in a manner

Section 706 reqUires the Comllll-.;sion to assess whether advanced

telecommunications capabilities are being deplo\ I'd in a reasonable and timely fashion.

The evidence supports only one conclusion ve

The market IS moving with greal enthusiasm to deploy technologies that

can be used to provide advanced telecommunHltions capabilities No Commission

action under Section 706 is needed 10 enSlHt that such deployment occurs at a

"reasonable and timely" pace

2. Many Firms Are Rapidly Deploying Advanced Telecommunications Capabilities
In Response To Market Demand, So No Commission .Action Under Section 706

Is Warranted.

some practical suggestions In the record for CommissIon action that are consistent with

the purpose and terms of the statute



See Comments of AT&T at 18-23: Comment, of WorldCol1l at 19-21

movmg.
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copper, fiber. or coax·--

the C}96 Act did not get various

See Comments of Winstar at 2-4: Comment', PI' Teligent at 2-6.

See Comments of PSINet at 5-8.

'I

using newly-acquired spectrum to bypass lancllilH facilities

occur for Title II earners Ir the mam prO\l,II)I:

operational on any large scale. New sarellite hn.adband serVIces had been discussed.

but no satellites had been launched.

technologies for advanced telecommunIcations l.lpabiIity off the drawing board, the

CommIssion is to use 115 powers underl!tit' :! dnd Section IOta get the industry

If there is 'lI1e thing the record sfl! \:vs it is that many segments of the

communications industry are. indeed. moving ll,ieploy technologies that can be used

to provide advanced telecommunications capahl 111C';

From this perspective. one of the " .... v purposes of the 1996 Act was to

encourage all segments of the communications i nd ustry to move beyond their traditional

markets and compete with each other by depl(\vin~' new and more capable technologIes.

SectIon 706 IS a 'fail safe' dIrective to deai \\! h 1he pOSSIbility that this ITlIght not

to deliver high-bandwidth local loops to end u~er; 'manufacturers of wireless equipment

are developing ways to use traditional CMRS j'equencies to deliver high-bandwidth

The evidence is overwhelming thaI the market is aggressively deploying

technologies that can provide advanced telecommunications capabilities. To give a few

examples. interexchange carriers are illcreaslllU the capacity of their interstate fiber

networks:! Internet backbone providers are dcr 'ivlng new high-speed routers to serve

as gateways in an increasing number of COmI1lUnllles:' broadband wireless providers are



i I Sec. e.g., Comments of the DSL Access lekcolllunications Alliance ("DATA ") at 3-7.
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14 5,'ee Comments ofrhe National Cahk Teln "Ion Association ("NCTA Comments") at
2.. 14.

'clecommunications along with "I'ilk

!1 See D. Bennehum. "The United Nattons oj I ridium." Wired 6.10 (October 1998) at
134. esp. chart entitled "Space .lam" at 142-43 (notIng Teledesic and Skybridge as "broadband
LEO" systems). See also Statement of Steve fJ<l"per (Telcdeslc) at July 9. 1998 en hane
Hearing on Bandwidth. available at http: /W\\i\\ rl gov/enbanc I 070998/teledesi.pdf

"Bell Atlantic Introduces Infospeed DSL Service I;) the Washington, D.C., and Pittsburgh
Markets." http://www.ba.com/nr/1998/0ct '19981 oo,:;,no I htm I ("Bell Atlantic Press Release").

"The early response to our plans to offer this ,-ervice has been even greater than
we had hoped," said Bruce Gordon. group president-Retail for Bell Atlantic.
"Bell Atlantic has received more than I'.oon inquiries about the service since
we made our first announcement in June. spurring us to accelerate our efforts
to bring Infospeed DSI to market Ivith inno,uive programs and partnerships."

III See "QUALCOMM Announces Megablt-Per-Seeond-Capable cdmaOne Digital
Wireless Data Technology." hltp://www.qualcoml11 1.:om/news/pr980923d.html ("Qualcomm
Press Release"). According to Qualcomm. this nevII ll~chnology "will enable cdmaOne service
providers worldwide to offer evolved, high-speed d,lta services. with peak data rates greater
than 1 5 megabits per second (MbpsL" Iii

fiber eoax systems capable of offenng advan\

VI cable offerings. 14

Comcast itself is participating in lh~' deployment of new technologies with

nnv capabilities. For example. Corneas! has 'pent over $12 billion over the past three

years w upgrade its cable systems. EIghty percent of Comcast's customers will be

served by systems at 550 MHz or greater hy he nd of J 998 and 60 percent soon will

be served by systems at 7'iO MHz or greater\. a result. Corneast IS able to increase

services: III data-oriented CL FCs are deployIng'. D" Ie -based high-capacity loops; 11 ILECs

are as well: 12 broadband satellite services such d leledesic and Skybridge are moving

full-speed ahead to deploy their worldwIde hroadhdnd systems: 11 and cable operators are

continuing then efforts to upgrade one-waY CPd\ Ii cable networks to two-way hybrid

lL Many ILECs have announced xDSL deploy'tnents or actually begun them. Bell Atlantic
just three days ago announced an aeceleration f I)' xDSL deployment plans:



COMCAST REPLY COMMENTS

CC DOCKET No. 98-146

cable channel capacity and to offer greater customer choice for video service in these

markets. Comcast has alsn begun provldin12 [lC\, ,;;ervices, including both information

services and telephony:'

Indeed. it is now commonplace mlny discussion of the communications

llldustry to note the massive expenditures on net\\nrk Improvements now underway. The

USA TODAY article cited earlier, for example. notes that "high-profile start-ups such

as Level 3 and Qwest are hetting more than Ij; -:: h lIOn each on" "networks hased on the

hIgh speed and massive capacity of fiher opllC and the flexibility of Internet-style.

packet-switched technology "j('

In assessing these developments it 'significant that Congress phrased the

statutory test in terms of the physical "deplovrnvnt" of certain "capabilities." By so

doing. Congress directed the CommiSSIOn to loClh on a process involving the placement

of new physical facilities This process neccss;trl!v takes time. Billions of dollars of

risk capital have to be raised. Networks have 1 ) he designed. Fiber has to be laid.

Loops have to be conditioned. DSLAMs havl. n be installed. Wireless local loop

antennae have to be erected Satellite" hah' '" he huilt and launched. Reasonahly

priced devices for the consumer end of vaflOllS· stems have 10 be designed. built and

sold. And all participants have to constantlv nH1n tor what the others are doing (as well

i' For example. Comcast now offers digital cank and high speed Internet access in seven
markets. The high-speed Internet access service IS available to 865,000 residential customers
in those markets. and Comcast@Homc no\\ has 30.000 customers. Com cast
Telecommunications. Inc. d/b/a Corn cast Long Dlslance. provides intrastate and interstate
long distance services to nusiness and residential customers in more than a dozen states.
Moreover, in the course of completing these system upgrades, Comcast also has expanded its
community involvement and service activities. ·'\s a result. Comcast now leads the industry
in the provision of high-speed Internet access frec (11 charge to more than 400 schools, as well
as over 30 public librarie:;

(, Bandwidth Boom. supra at 82 (emphasis added). The article also notes that one of
the applications to which the profusion of nn\ handwidth will certainly be put is the
transmission of video programmlllg. Sec Iii

\ )
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as lIkely consumer demand). so that thev Cantdlilst their husiness plans on the fh as

market conditions change

For these reasons. it IS also Slgll1 1'1\ ant thai Congress dId not direct the

Commissum to ensure that deployment of advanced telecommunications capabilitJes

occurs "as rapidly as possihle." "without delav or some similar exhortation. What

Congress instead required is a more measured :lnd market-sensitive response: only if

deployment does not occur at a "reasonableJnd llmely" pace must the Commission

consider appropriate action

An assessment of whether the pace 1\1 deployment is reasonable and timely

can only be made in light of how long it takes ill the real world to raise capital. lay

fiber, erect antennae, condition loops. launch sa(,~llJtes. etc. And such an assessment

must take account of the level of market demand lor servIces provided using the newly

deployed facilities. Comcast submits that the ongoing market-driven effort to deploy

advanced telecommunications capabilities <Iw\\ s that such deployment is indeed

occurring at a "reasonahle and timely" nace

17 See Comcast Comments at 7-8 (Section 706 calls for an assessment of the pace of
deployment relative to market demand); Joint Commcnts of MCI Communications Corporation
and WoridCom, Inc. ("WorldCom/MCI Comments"l at 3. Just as markets can generally be
relied upon to deploy facilities to meet demand, l11ey must also be relied upon to avoid
wasting money deploying facilities where demand is limited. For this reason, the Commission
should avoid the temptation to took at less-than-immediate ubiquity in the deployment of
advanced telecommunications capabilities as necessarily a problem to be solved. Aside from
reflecting variations in demand, less-than-ubiquitous deployment of particular facilities may
also reflect a recognition that some near-term technologies will be much more efficient than
those available today in some areas. For example. a landline provider contemplating a multi
million dollar investment in land-based high-capaCll\ transmIssion facilities to a remote area
would likely hesitate to actually make the investmellt when it is considered that Teledesic's
"lnternet-m-the-Sky" service will be availahle II serve the same area at close to zero
incremental cost for Teledeslc.

1()
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, /)'ee WorldCom/MCI Comments at ~-4:

~!) 5,'eclion 7()6 ()rder at ~T 69.

and it IS,'-- the only CommiSSIOn

b. In Light Of Ongoing Market Activit,. 'l"o Action Under Section 706
Is Warranted,
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I') See Comments of Bell Atlantic at 16: Commcllts of SBC Communications. Inc. at 3-4;
Comments of BellSouth Corporation at 5~,

Essentially the only parlles w!w lrgue that deployment of advanced

telecommunications capabilities IS not occum ng !l a reasonahle and timely pace arc the

CLECs and the fLECs. The CLECs argue Ihal 1Ill.' ILI·:Cs' refusal to honor their Section

25 I (c) obligations is unreasonably deterring 'I H deployment of xDSL Ii For theH

parL the lLECs say that imposing SectJOn:~"1{, ohligatlOns on xDSL equipment and

being deployed in a reasonable and timely mann\

This is a false dichotomy The lan~'uage Section 251(c) is clear, and, as

the Commission has previously and properlv found. Section 706 does not constitute an

amendment or exception to it.'o Comcast douhl, whether Section 251(c) "deters" the

ILECs from deploying xDSL quite as much J" <·,,'me of them claim; but jf it does,. the

fLEes should take their complaints to Congll'ss. because the Commission IS not

empowered to change 1 '

2, From another perspective. the CommissIon may credit the CLECs' argument that ILEC
delays in deploying xDSL and related support technologies (e,g. automated loop qualification
systems) arise not from a lack of ILEC incentives hut. instead. affirmative ILEC efforts to
slow deployment by CLEes To the extent that xDSi or other advanced telecommunications
capabilities are used to provide jurisdictionalh II1Ierstate services, the Commission may

(continued" )

services unreasonably deters fLEe deployment \ DS L ';

action consistent with the deregulatory philo-:ophv of the 1996 Act is no action at aiL

The market's ongoing deploymcrJl of advanced telecommul1Icatlons

capability shows that no Commission actIOn !"!I~eded As long as such capability lS



For this reason. the Commission ,Iwuld vIew skeptically the claim that

'. See mfra.
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Igenl and feledesic. not to mention

It th,\ don't then they wIll hand cnllcal

Either of these markv' nutcomes fully satisfies the purpose

Jinks to homes. schools and businesses

market advantages to firms like WinStar dnd

of Section 706.

cahle-affiliated CLECs

fulfilling the purpose of Section 706 hinge'" xDSL deployment. collocation and

unhundling. These are. of course. importanl is''les In their own right. But the record

Within the context of this proceedlnl!. however. this issue is an intramural

dispute over details. Either the ILECs \\i111 ,'ind ways to aggressively deploy xDSL

capability (which they and the CLEes can hOl/1 l. \plOltl or they won't If they do, lhey

will partIcipate In meeting consumer demand l(1f hlgh-band\vidth telecommunications

It is significant here that Congress lefined advanced telecommunicatlOns

capability without regard 10 technology~'eeSC,.1 ion 706( c)( 1) Congress did not care

whIch trachtional industn segment Ie g LF< I'\! terrestrial wireless. satellite. cable)

did the deploYing. as long as there IS "reason,d--lc and timely" deployment by some

segment using some technology. And C'ongn.:s. n Section 706 plainly did not care at

all what specific role the [LEes might choos\' t ' play. if any.

.' I ( ...continued)
invoke Section 201 to direct the ILECs to deploy such capabilities and to provide such
services. See 47 U.S.c. § 201(a) (interstate service' to be provided "upon reasonable demand
therefor"). See also Comments of Retail Internet Service Providers. et al. (urging the
Commission to direct II Fes to provide clean xDSI -suitable copper circuits to ISPs).

In fact. they seem to be doing,.;o rtlt' 'I1OSt recent example is Bell Atlantic's
announcement that it is accelerating the deployment of xDSL. Bell Atlantic announced on
October 5. 1998 that its DSL service "is available In some Washll1gton. D.C.. and Pittsburgh
areas now and will be expanded to additional communities in those areas throughout the fall
and in 1999. It will bt~ offered to consumers In the Philadelphia area and on the Hudson
River waterfront in New Jersey beginning next 1l1ilnth. New York City, Boston and other
markets will be added early next year." ~'ee Rcll\t\antic Press Release. supra



'01 See Sections 251(c)(2). 251(c)(3), 25]((1(6,

a. Section 706 Is Not A Mandate For Regulatory Parity.
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indeed. tl" same rooms - as the ILEes' own

equipmentY An TLEe accustomed to total ,:ontrol over its own facilities. its own

services. and its own markets will understandably view these requirements with

loathing.

equipment In the same hui ldings

The ILEes in general, and the R B()( 's in particular, have found much not

to like in the Telecommunications Act of 1996 Section 251 (c) subjects all ILECs to

significant burdens that no other telecommunlcalldns carner has to bear. These Include

the obligation to permit rivals to interconnect 11 any technically feasible point: the

obligation to permit rivab to purchase aiL and, 'n". the unbundled network elements

needed to compete; and the obligation to pe11l111 rivals w phYSIcally place theIr

3, Section 706 Directs The Commission To Ensure The Reasonable And Timely
Deployment Of Advanced Telecommunications Capabilities. Not To Promote Or
Protect Particular Entities Or Regulatory Svstems,

Section 706 directs the Commls>,)(lli t(l assess the pace of deployment of

advanced telecommunications capabilitlcs and W ldlust certam rules if it perceives the

statutory standard is not heIng met. This stat1l101 framework presented an irresistible

temptation to some commenters to argue that hen pet regulatory projects can he

justified under Section 706 The Commissl0P should recogmze these filings for what

they are- special pleadings. ultimatelY unrt:lq~d 1(1 the current proceeding--- and

reject them.

shows that even if both the ILEes and cXls!'ng CLEes do not deploy advanced

telecommunications capahllitJes, other firms \\ iI; That is a1l that Section 706 requires.
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of Section 10. Section 10 itself flatly prohihlts trrant1l1g relief to the ILECs from SectIon
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hIS language reflects in the clearest

'6 United States v. United Shoe Machinen. 110 F, Supp, 295. 347 (D. Mass. 1953)
("Some truth lurks in the cynical remark that nnl !li~h profits but a quiet life is the chief
reward of monopoly power"!.

::5 See Section 271, Sections 272-275 offer the right to enter additional markets, such
as the manufacturing of telecommunications equipnwnt but these. too, are quite competitive.
GTE lacks even these "carrots." since It was never subject to the same restrictions as the
RBOCs, It is hardly surprIsing. therefore. thai (; II: has in some respects been a leader in
ILEC resistance to the mandates of Section 25!

251 (c) until it has been "fully implemented

If, as antitrust courts have observed. what monopolists really want IS a

"quiet life."26 the 1996 '\ct is the leglslatl\ C ~'(pl1valent of a Metallica concert Hl the

fLECs' front yard,

In addition, while essentially nen other Title rr carner can argue that

market conditions warrant forbearance from some Dr aJlTltie II burdens under the terms

In response to the special attention that Congress paid to the ILECs'

enduring monopoly in the new law. the fLEes have adopted several strategies. In the

earlier individual Section 706 petitions. the\ s<lught a Commission ruling that the

normal Section 251(c) rules (and. for RBOCs, the Section 271 restrictions) do not apply

to advanced telecommunications capabilities I (re. they take a slightly different tack.

possible terms that Congress wanted Section :> 1(c) complied with ~-- no ifs. ands. or

buts.

Moreover. the ILECs are prohahl) less than pleased with the statutory

reward they receive for complying with these dUl e-, Compliance will certamly erode

profit margins in the local exchange market. hut 111e primary benefit they receive is the

right to enter the intensely competitrve iong c1ISLlllCe market. ,< While they may indeed

be able to prosper in this new enVlfonmenL then uccess-~ as in any truly competitive

market --- is far from assured,
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arguing more generally that the CommissIOn -;hou lei establish a regulatory regime for

advanced telecommunications capabilities III \\ hl h all players are subject to the same

rules"

The ILECs' arguments for regulalor' parity 19nore the fact that there are

only two ways to achieve that objective' either· a) the ILEe-specific obligations of

Section 251(c) must be set aside: or (b) the ILH' pecific obligations of Section 251(c)

must be imposed on others The Commission ha', llready (and quite properly) reJected

both of these alternatives ~ It follows that f(.'~ul!torv parity for the ILEes as such is

not an available outcome under current :av,

Calls for "regulatory parity" under "iection 706 are particularly disturbIng

to the extent that they are a cover for lmposlI\g flew obligations on firms that are not

now regulated as carriers. If any action under ".ecllon 706 lS warranted. such action

should be deregulatory. ! e. the Commission ;hould look for ways to encourage

deployment of advanced telecommunications c:q,ahilities by forbearing lin a manner

consistent with Section IOj from applying nthc·wisc applicable requirements of Title

.'7 Another RBOC response to their special statu" in the 1996 Act is to argue that the very
fact that they were subjected to special rules shew,'. that those rules are invalid. See SBC
Communications v. FCC. 981 F. Supp. 996 (ND lex. 1997) (holding Sections 271-275 of
the Act to be an unconstitutional "bill of attainder" i reversed SBC Communications v FCC,
No 98-10140. slip op. (5th Cir. September 4 ) '19k

cg In the Matter of Implementation of the Local Competition Provisions in the
Telecommunications Act of 1996. Interconnect iot' Between Local Exchange Carriers and
Commercial Mobile Radio Service Providers. Fln'1 /{l'port and O,·der. CC Docket Nos. 96-98
and 95-185 (released August 8. 1996) ("1,oco/ ('oll1petition Order") at ~~ 1241-48;See also
47 C.F.R. § 51.223(a) (banning state application n Section 251 (c) requirements to CLI~Cs).

Secl ion 7 Of) Order at f' 69

H) The Commission's proposal to permit ILE( '. to establish separate affiliates that will
be able to engage in xDSI activities without the normal ILEe Section 251 (c) obligations is,
111 this sense. an effort to gIve the ILECs as much legulatory parity" as can be squared with
the requirements of the la\o\/. As the ComtTIlssion has noted. a key to the legality of this
approach is to establish a separate entity that '5 1101 ,harged \vith the responsibilities of being
an "IIEe" under Section ~51(c). S'l'e S'l'cllon"il(, Jrderat .)~ 92-99. esp. ~~ 96-97.
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\{I See Comcast Comments at 12-21. S'ee also !I1t'ra, Section 4.

prOVides no basis for rellcving the ILECs tWill 'he requirements of the la\\

that is. once their local

In the context of xDSL as long as

and the CommiSSIon has held that it does-- Section 706
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\I As noted in Comcast's earlier comments. the Commission has a long-standing policy
of subjecting carriers to different degrees of regulation based on their respective market
shares. Dominant carriers are relatively heavily regulated: non-dominant carriers are not.
When a dominant carrier's market share (or other slIltable index of market power) declines
to a low enough level, the special regulatory requirements that previously applied are lifted.
See Comcast Comments at 13- J 4. This simple and sensible policy is directly embodied in
Section 10 and Section 251 Under Section HL the (ornmission can forbear from almost any
aspect of Title" regulation for almost any sen icc dr class of carrier - except for Section
251(ci and Section 271 These cannot he rhorne until Section 251(c) is "fully
implememed," i.e .. until local exchange markeh art fully open 10 competition

Regulatory parity. therefore. prohahl v is ultimately in the cards for lLECs,

although getting there may be wrenching. But "'I~ction 706 has nothing to do with it.

"fully implemented" the requirements of Sect H J!I :2':;] (e)

It is not as though Congress mandated that disparate regulation of the

ILECs must or should continue forever. ho\\c\ l'l 10 the contrary. once the fLECs have

monopolies have been fullv and irrevocably rl'll11quished -- then the ILECs are free to

seek forbearance from their Section 251(c) ohIiL';ltions under Section 10.'1

have to do. either for each other or for the II f (

Imposing regulatory obligatton~, (:1' others would also defeat the basic

purpose of Section 251 (c J. The entire point \)1 th;iI statute is to force ILECs to do things

for theIr competitors that the lLECs do no! \\:lni (I do and that the competitors do not

Section 251 (c) applies

II HI This will encourage entry by entities whos, Jeployment efforts might be deterred

by the prospect of being regulated as a full·-rIO"!l TItle II carrier
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b. Section 706 Does Not Authorize Expansion Of Title II Regulation To Non
Carriers.

Where the nFTs use Section 7()h 1" tr\ to obtain relief from their SectIOn

251(c) duties. AOL and others use SectIOn 7(1(. :11 argue that Section 251(c)-like dutIes

should be applied to entities that are not LEe· a1 111 specifically. to cable operators.,2

The Commission should reject these argument" i, well.

Comcast understands wh)!\OI HHl others would want to reqUIre cable

operators to carry their content as common, drn iTS Such a requirement would spare

them the inconvenience of either having to 'tn hC' marketplace relationships with the

ILEes (whether directl;.- or indirectly throlll'.h 'I FCs) or with cable or any oj the

numerous other broadhand market entrants "1. 1iternatively. having to invest in 1heir

own delivery systems But while the henet!l~ ('0 AOL's business plan of imposing

common carrier ohligations on cable operatnr<.; may be evident. the lack of at legal or

policy rationale for their position is even nwre

As a statutory matter, there is 11<1 11;1sis for the claim that cable operators

should be required to act as common carrier" i II handling Internet data. The Internet

functions. in effect. as a world-wide. jointlY Dr"" ided information service End users

interact with the Internet to obtain data (for xample. from Web sites and email

messages'l and to transact business I for exanlple. at sites such as amazon.com.

e*trade.com, etc). For this reason. among otl1e 1 the Commission has repeatedly and

See Comments of America Online. Inc. Cnmments of Mindspring Enterprises. Inc.
("Mindspring Comments"): Comments of CirCLlI! ( il\

n It appears to be AOL's business plan lO abandon the construction and operation of
telecommunications facilities in favor of building Lip its subscription base and broad
dominance among Internet users. That is AOL, fight. But for AOL to pursue such a plan
ancl then ask the Commission to force cable operators to carry AOL's content as common
carriers is akin to the apocryphal defendant who haling murdered his parents. throws himself
upon the mercy of the courl as an orphan

1...,
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l11tormatlOn serVIce. not a common carner lelc,:PillJl1UnICatlOns serVIce

\I See Comcast Comments at 16-17 & 11 29 B Esbin (Office of Plans and Policy).
"Internet over Cable: Defining the Future in T",!'Il' of' the Past" Section VI.A

;1 See, e,g.. e.g., In the Matter of Federal-State loint Board on Universal Service. Report
To Congress, CC Docket No 96-45 (April 10 19(1X\ at ~~ 13.21 ("Report to Congress").

ISPs -- are offering an
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.1IIl' 'Jf "everal examples in the] 996

,.,llvered Internet data. Indeed. it isThis same logic applies to cah!

properly held that firms that provide access Tli 1111' Internet

;, To see why this is so requires briefly par<;lng hoth the relevant statutory terms and the
basic functions of ISPs. "Telecommunications" is sending users' data unchanged "between
or among points spec~ried by the user." The only nlace a cable operator as such sends end
user data ..~ e.g.. a UR I requesting a pari icular Wt'h page is from the user's computer to
the head-end, Because the head-end is not likely \ be any end user's selected destination.
the only possible function that AOL or others C\luld be relying upon to conclude that cable
operator provision of Internet access makes themi ide II carriers is routing a URL (or other
data) though the Internet (or a private network) 10 tiw appropriate server. But if this function
is "telecommunications." then every ISP in the ei'/lIltry is a telecommunication carrier
because every ISP in the country does exactly the <Ime thing. The claim that cable operator
transmission of Internet data constitutes "telecnmrnunications," therefore (see, e,g. Circuit
City Comments at 8-11), flies in the face of lh\ Commissions repeated. detailed. well
reasoned. and court-affirmed conclusion that ISf'-, are not carriers. See. e.g.. In the Report
To Congress at ~~ 13. 21 In the Matter of Acces' Charge Reform. Price Cap Performance
Revievv' for L,ocal Exchange Carriers. TranspOrT I< ;Ite Structure and Pricing. and End I" ser
Common Line Charges. Firs' RepOrT and Orde/ C I Docket Nos, 96-282 et al.. FCC 97-158
(released May 16. J 997) (" 4ccess Charge Orde l ') ! I. "r~! 34 )·48. affirmed. Southwestern Bell
l' n'(', \.Jos. 97-2618 ef if! (8th CiL AUL',ust ]'i "198\

operators to offer II1formation services" 1'11-;

others have already shown that the 1996 ACT amended the definition of "cable serVIce"

to include subscriber interaction necessarv t',n he "use" of a particular service. and

noted that Congress expressly stated that the purn,lSt' of the change was to permit cable

Moreover. it is clear that ('ongre<;s ! ntended cahle operators to be able to

offer information serVices, such as InternellCC ss, as cable services. Comcast and

Impossible to treat cable operators as commOl' carners of Internet data under the

relevant statutory provisions without also trealilH all ISPs as carriers as welL~'
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Act where Congress tinkered with the statuton 1')1 !undanes among different traditional

industry segments In order to spur inter-"segmenTompetltion '7

Neither this nor Congress' other SillJl .lar efforts can properly be read as a

statutory "balt-and-switch" scheme .. first iunn~! .:ahle operators across the line mto

common carriage disgUIsed as cable service. the!: imposing burdensome regulations as

a "reward" for meeting the statutory dh/rclill')! provlding expanded, competlt!ve

servIces. More fundamentally, in light cd rh'Llear o;;tatutory distinction between

telecommulllcations sen/ices and information ~,r\'lces. it would make no sense to

conclude that when Congress said It wanlt'd ahle operators to be able to offer

"information services" as cable servIces. wha1 lieallv meant was that it wanted cable

operators to become common carners 101 II: rransport of a partIcular type of

mformation service J8

'7 For example: (a) the modification to the definition of "cable service" discussed in the
text enables cable operators to compete with unregulated providers of information services;
(b) various changes in the law remove the prior han on LEe provision of in-region cable
services to encourage LEes 10 compete with cable companies; (c) new Sections 251 and
Section 271 provide a means for the RBOCs to compete with long distance companies; (d)
new Section 253(a) provides a means for long distance companies (and others) to compete
with LECs; (e) new Section 336, by affirming the right of broadcast licensees to offer
"ancillary and supplementary services." provide, additional competition to carriers and
information services providers (depending on the particular services broadcasters choose to
offer); and (f) new Section 302(v) confirms that direct-to-home satellite services include both
the broadcasting of "programming" and the broadcasting of "services," which allows these
entities to offer additional competition to cable operators. terrestrial broadcasters, Title II
carriers .. and information service providers

,8 To the contrary, C:ongress made clear In 1he 1996 Act that offering information
services would not subject a firm to common carrier regulation. New Section 153(44),
defining "telecommunications carrier." Slates thar lal telecommunications carrier shall be
treated as a common carrier under this Act only to the extent that it is engaged in providing
telecommunications services.. " Those seeking I,! Impose common carrier obligations on cable
operators are arguing, in effect. that (nngrl"'s 'aliv meant to include the phrase, "or
information services" as well.

q
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as the newly-enacted definItions of "teiecommu ,cations," "information servllce." and

"telecommunications carner.." SectIon 70h auth"lzes no such action,'')

H It It does not constitute a basis for

II' hIS case. II ECs, CLECs" and myriad

interstate services upon reasonable demand

forcing non-carrier entiti~') to fill the gap

carriage. the place to get ill s from earn ers

AOt. therefore, wants the Comrm""lon h) pursue a policy that is simply

another version of what the Commission cilJ IIlll do for the ILECs in their mdividual

SectIOn 706 petitIOns Interpret Section 706 ,\:-, 'verridmg other statutory provisions

Specifically, just as the fLECs want the COmIT11:-'~ on to read Section 706 as authorIzIng

the CommIssion to disregard the terms of neVI!" Ilacted SectIOn 251 (c) and Section 10.

AOT wants the CommissIOn to read Section 71)1~ as authorIzing the CommIssion w

disregard the terms of the newly-amended Seetin!! 602(6)(B) of the Cable A.ct, as well

As a polic: matter, moreover. lht"e is no basis for accepting AOI's

position, To the extent that what AOL and other' such as Mindspring) want is common

other market entrants who hold themselves rlut is earners. AOL's and Mindspring's

stated concern that adequate carriage mighl Ilpl he availahle from certain of these

entities lends urgency to the Commission's dellheratlons in the ongoing ruiemaking

regarding how to maximize the availability of ,f)'-I (which could be purchased by I\OL

or Mindspring on behalf of their customer~,r by the customers themselves) .~.~

especially xDSL provided by CLECs. V\ho mav h,~ more responsive to market demand

than the fLECs. In this regard, if the ILEC~, d(, n01 provide reasonable and adequate

service to AOL, Mindspring, and other IS?s. :;uch a failure might constitute grounds for

complaints under Section ::'08 alleging violati\llh ,I' Section 20 l's obligation to prOVide

)9 Indeed, not only does Section 706 not authorize it. Section 230 would appear to
directly forbid it. Section 230 states that it is the policy of the United States to keep the
Internet free from government regulation. It would hardly be consistent with that policy to
use the development of the first widely availahle innovative alternative to dial-up access to
emerge following the 1996 Act as an occasion I'or ~uhiecting that alternative to intrusive
common-carrier-like regulation.
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41 NCTA, Cahle Television Developments ("pring 1(98) at I.

not ILECs. not CLECs, not terrestrial

wi I! he adequate to meet independent ISPs'

4, Forrester Research. Broadhand Hits Horned 4 (projecting 700,000 cable modem
households by year-end Ic)98)

Mindspring paints a particularh dire picture, In which none of t.he

40 Mindspring Comments at 6-7 and nassim
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Against this vast (and. for Imernd-related services. rapidly growing)

market. cable modems are projected to capture Ie',' than 1 million customers by year-end

1998,4' This is roughly 2% of the residential I nh'rnet access market. roughly 1% of the

market of cable customers. and less than 1% "I' Ihe market of television households

44 Forrester Research. Internet Access WI/III! rs at 6 (Attachment B to BellSouth
Comments).

11 Forrester Research. Broadhand Hits Home at ·t (attachment A to BellSouth Comments)
(700.000 broadband Internet access househ()ld~ ;H Year-end 1998 is 2% of total on-line
households L

Today there are roughly 98 milli(\p television households,41 Of those.

perhaps 66 million subscribe to cable 42 .At the same time. there are roughly 35 million

households that have some form of Internet ac\,~ss4 That number is growing at a

break-neck pace, By 2002 11 is projected to gro\\ 0 more than 77 million households. H

wireless carriers. not satellite systems

demand for connections l(I then cust.omers l( 1\11 'ldspnng thus concludes that only by

forcing cable operators 10 act as earners can Independent [SPs survive. The facts.

however. indicate that the industry will l1tlt i til II1tO the one-supplier funk that

Mindspring predicts,

alternatives to cable-delivered Internet servjce~
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,I" ,')'ee Comments of Retail ISPs at 10-14

IX See Bell Atlantic Press Release. supra

The Commission's recent rulingBut this is only part of the "(Of\
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Moreover,. by that time aggressive" DSL -based firms such as CQVAD and

its colleagues will have had many year~ to seil Ihen serVIces to independent ISPs and

their customers. Indeed. ISPs (including. If iI \\ 'shes" AOt) will have had that same

penod of time to form ('LEC affiliates rhemseh n (or partner with or acquire CLEe's)

to exploit the availabilitv of unbundled xDSJ '1. .ipable loops. and. if the Commission

accepts the arguments of .,ome ISPs. the III! ,. vIII he offering unswitched point-.IO

point copper circuits to which ISPs can attad d)Sl C'PE to reach their customers

directly 47

It is projected that the number I\f cable modem households will grow to

approximately 13 million by 2002 4(> '\s noted ahove, by that time the number of

households with Internet access 1S projected 1,' i(H-\ to more than 77 million. so that

even under these highly \lpttmlstic proJccllnn'- hie operators would have only about

18% of the potential on··1Inc market.

users

Even if the Commission rejects that-;uggestion. the ILECs themselves will

have been rolling out xDSL services. Most recentlv. Bell Atlantic has announced an

acceleration of its xDSL plans, with xDSI senlce to be available to millions of

customers in the near future 48 Unless the (\\l11n115510n ignores its long-standing rules

requiring the ILECs to offer their services Il1 ,In unbundled. non-discriminatory manner,

these services. too, will he available to allow Independent ISPs to connect WIth their end

regarding "wireless cable" services was speclfj(;dly designed (among other purposes)

to permit wireless cable operators "to offer cOITlParahle. competitively-priced [Internet
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1'1 In the Matter of Amendment of Parts 2 I and 74 to Enable Multipoint Distribution
Service and Instructional Television Fixed Service I,icensees to Engage in Fixed 'Two-Way
Transmissions. Report and Order. MM Docket 1\,,0 10-217 (released September 25. 1998) at
'1 8 i\s the Commission stated in that order

high-speed data delivery-- such as
will also have begun to penetrate the

such as the suggestwn It-';I! the current spectrum caps might beCommission actions

access] services to compete against" cahle operators. DBS. SMATV and LMDS hlgh

speed Internet access offerings 49 Moreover, Ickdesic's high-bandwidth "Tnternel-in

the-Sky" service is scheduled to go into l)peratlon in 2003. It "eems unlikely that a joint

venture backed by entrepreneurs such a~ ('raa, ~.kCaw and Bill Gates will be slow off

the blocks in trymg to capture business

[T]he cable operators with which MDS operators compete previously operated
as providers of one-way video programming. but now are increasingly
providing a variety of two-way services. Including Internet access. As has
been discussed in the press and as we noted in the 1997 Competition Report,
other services. including direct broadcast satellite ("DBS"), satellite master
antenna television services ("SM ATV"I. :lIld the nascent local multipoint
distribution services ("LMDS"). are also rnoving towards the provision of
Internet services. The MDS industry will need to be able to offer comparable.
competitively-pnced services to compete against these players. We believe the
rule changes we adopt in thi.\' proceedin!.: witl enable the industry to meet this
competitive challenue.

At the same time -_. as recognized by the Commission in the Wireless

('ahle Internet Order -- broadcast-like operatiom-vil1 also be available to delivery hlgh

speed Internet access. DBS in partIcular IS :lln';tdy used to offer high-speed Internet

data delivery 50 and that use can be expected HI lllntlnue and expand. In addition the

transition to digital TV broadcasting WI i I be \ve l underway. and Internet access IS one

of the ancillary services that broadcaster" 'n .. l)tler" \1oreover. other pOSSIble

"0 5;ee /(i.

.'1 In addition, entirely new approaches to
Qualcomm;s recently-announced 1.5 mbps sen ICC

market. S'ee Qualcomm Press Release. supro


