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and provide underserved communities sccess to advanced telecommunications services
will bepefit ratepayers. Such bencfits are congistent with the State's telecommunications
policy as set forth in Sections 709 and 882 of the Public Utjlities Code.

We concluded in D.97-03-067, therefore, that it was just and reasonable to have
a portion of the economic benefits allocabie to ratepayers to fund the Commanity
Technology Fund, with a larger portion of the remaining economic benefit to be allocated
(o ratepaycrs through surcredits.

After considering the arguments presented by TURN and ORA,, and the
responding partics, we affirm our decision in this marter finding it consistent with the
applicable law. ’

TURN, moreover, appears to acknowledge that we have not commirted legal
crror so long as the Compmission bars Pacific from being represented in the CTF
disbursement commitice and is not involved in the selection of members for this
committee. By the clarification of our decision which we hereby order, we have provided
the assurance sought by TURN and in pant shared by ORA. Accondingly, we shall make
the following modifications with respect to the $34 million community Technology Fund,

(1) We direct Pacific Bell and the signatorics 1o the CPC to establish an
independent disbursement commiaez under the oversight responsibility of
the Commission’s Telecammunication Division. The selection of members
of the disbursement commiftee shall be open 1o and include all community
and ratepayer interest represcntative groups that further the goals of the CPC.

(2) Neo utility shall be permitted (o pasticipate in the sclection of members of the

committee or be represented in it

(3) Pacific Bell shall file an advice letter 10 aceount the djsbursement of funds

earmarked for CTF detsiling the expenditure of finds on annual basis to be
submitied to Telecommunications Division by the first of October of cach
year the program is conducted. The Telecenmunications Division shall
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review these advice Jetters and inform the Commission on the disbursement
of CTF fund.

(4) The recipients of the CTF grant shall be free to use the money to accomplish
the purposes of the grant as described in the Community Pagtnership
Commitment, that is, to advance universal service principles and 10 provide
underserved communitics with secess to and education about emerging and
advanced telecommunications. The recipient’s speading vnder the .
Communiry Technology Fund, however, shall be without restrictions
imposed by any signatory to the CPC whosc interests may be differeat from
that of the recipient.

We grant TURN and ORA the relief they sought with respest te the administration
and oversight of CTF as described above and deny their requests for rehearing in all other
respect.

DISCUSSION

Section 854(b)(2), the key statutory provision in this matter, prohibits the
Commission from approving any merget, acquisition or change of control of an electric,
gas or tclephone utility when a utilicy, with gross annual California revenues ever
$£500,000,000, is a parry to the transaction. without finding that the transaction, among
other things:

“Equitably allocates, where the commission has
ratemnaking authoriry, the total short-term and long-
term forecasted economic benefits, as determined
by the commission, of the proposed merger,
acquisition, or control, between sharcholders and
ratepayers, Ratepayers shall receive not Jess than S0
percent of those benefits.”

One of the provisions of the CPC presented to us by the Applicants as part of
the merger application refers expressly to the economic bencefits to be shared with
ratepayers pursuant to Section 854(b)(2).
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“The parties to this Commitment believe that the
benefits of this Commitment (i.c. the CPC},
together with other benefits of the merger as set
forth in the application and the filed testimeny of
Pacific Bell, Telesis and SBC, fully satisfy the
requirements of [s]ection 854(b)... Pacific Telesis
and Pacific Bell shall be relieved of the abligation
to make all monetary contributions set forth in this
Commijtment ia the event the Commission
detecmines that additional or differcnt financial
obligations arc necessary 10 sanusfy the
requirements of fsjection 854(b).” (CPC, at9.)

Our evaluation of the merger was nonctheless based, in part, on recognizing
that the commitments of Pacific Bell and Telesis in the CPC would be beneficial o all the
People of the State. Despite the clause in the CPC providing for the Withdrawal of their
financial commitments, therefore, we conditioned our approval of the merger on the
implementation of the CPC consistent with our obligation under Section 854(c) to

congider whether, on balance, the merger is in the public interest (D.97-03-067, Findings

of Fact Nos. 62 and 64.)

We also recognized that not all of the pledges made in the CPC were of a nature
to satisty Section 854(b)(2) in the allocation of the ratepayers’ sharc of cconomic benefits
measured at $248 million. The $50 million (i.c.. $34 million net present value)
contribution of Pacific Bell 1o the Community Technology Fund is, however, clearly a
mecasurable, tangible sconomic bepefit to ratepayers.

TURN is incorrect, therefore, when 1t argues that by identifying the moneys to
be distributed through the Community Technology Fund as part of the ratepayers’ benefit,
the money o be received by ratepayers is reduced to jess than the SO percemt of the
forecasted economic benefits of the merger as required by Section 854(bX2). We cannot

4 Section 854(cX(6) requires that the Commission must consider whether the proposed merger will “Be
beneficial on an overall basis 1o state and Joca) ecanomies, snd 10 the communities in the area acrved by
the resulting public utility.”



,‘W?lz‘l37‘ Sl v~
INYS~123~1997 8914 WAL Lrure .-

A.96-04-038% L/mal®

follow the togic of this argument. First, Section 854(b)(2) refers to “economic benefits”
and such benefits may be in a form other than cash. Second, the funds for the
Community Technology Fund telecommunications projects are provided not by
ratepayers, but by shareholders. As SBC and Telesis argue in their responses to TURN's
and the ORA’s filings, “the money to fund the CPC will come from Pacific Bell and its
sharcholders.” (SBC’s & Telesis’ response to application, at 2, response to petition, at 4.)
The response filed by Public Advocates, Inc. on behaif of several community based and
non-profit arganizations carrecy recoghizes that in our decision we “equitably allocated
the merger’s economic bepefits o ratepayers in two forms, one being surcredits on
ratepayer bills (not refunds), the other being the economic- and community-development
built into the Community Parmership Agreement.” (Public Advocates’ response to
application for rehearing, at 1.)

Nevertheless, while Public Advocates has understood both our intent and the
expecied result of our decision with respect to the distribution of ratepayer benefits, we
acknowledge that we should clarify the pertinent sections of our decision. 1n addition, we
find that observations of TURN and ORA with respect to Commission oversight of the
spending of the $34 million portion of the ratepayer benefit through the Communiry
Technology Fund, raisc reasonable concerns which we address in modifying our decision,
as described more fully in the ordering paragraphs of this decision £

We note, furthermore, that TURN in fact does not object to the application of
the Community Technology Fund in calculating the share of ratepayer benefits, but
instead secks to remove the influcnce of Pacific Bell and SBC from the disburscment

3 TURN aiso contends that the sgroament givas Pacific Bell unlawful conyol over the disposition of
Pacific Bell's ratepayers’ money. The petitien of ORA makes essentially the zarme argument, and
charssterizes the CPC a5 a chantable contribution commiunent which should be funded by Pacific Bell's
shareholders. This charactcrization may apply to some of the CPC funding, but it does not apply to the
wlecommunicauon projects to be funded through the Community Technology Fund any more than our
other orders faor cxpanding telecommunications access and for universal service rely en charitable
coneibutions,
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responsibility of the fund and safeguard ratepayers’ intcrest with respect to the disposition
of the money.
TURN states:

““The purpose of this application for rehearing is not
to challenge the Decision's use of a portion of the
‘ratepayer share’ 1o fund the CPC monetary
obligations. However, the CPUC must recognize
that the use of ratepayer money to fund the CPC
mriggers a responsibility 1o ensure that the money s
used 1o promote only the interests of ratepayers and
pot the interest of the utility that was required to
relinquish mopey.” (TURN, Application for
Rehearing, pp. 34

We agree, therefore, that our initisl decision should be clarified so that there is
no question that this Commission intends that ratepsyers reslize the maximum bepefit
from the CTF. Although the modifications to our decision and orders may not be
precisely as requested by TURN or ORA, they will clarify our rationsle and assure the
Commission’s oversight of cxpenditures made through the Community Technology Fund
will reach the intended beneficianies of the fund. Accordingly, we shall order the
Telecommunications Division 1o oversee the formation of an independeat comminee for
the purpose of disbursing CTF funds to Qualified communiry groups that promote the
goals of the CTF as articulated in the CPC and modified in our initial decision and this
order.

Orther modifications to the decision are in the nature of edits to clarify our
intent and orders. We are correcting the inadvertent misuse of the word “refund” in
describing that portion of the merger’s economic benefits that is to be allocated to
ratepayers. No reimbursement or rebate of money is involved here; hence the sums we
have identified for allocation to raiepayers are not excess rates that had been paid by
raispayers and therefore must be refunded.
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Finally, the most significant modification, which we think reflects not only our
statutory mandare, but also the interests of ail the parties, and the stated intentions of
Pacific Bell, Telesis, and SBC, will require Pacific Bell to file an advice lenter for our
review and monitoring senting forth an accounting and description of the expenditure of
the money committed 1o Community Technology Fund on specific telecommunications
projects and programs on annual basis. These projects, as described in the CPC, should
effect 2 broad base of telecommunications end-users and should be quantifiable in terms
of costs incurred.  The expenditure of the funds each year is to be an ongoing obligation
of Pacific Bell unti] the $50 million (net present valuc of $34 million) bas been
appropriately expended within ten years. However, should Pacific Telesis act on the
clause of the CPC which permits them 10 withdraw their commitments to the varioys
funds, and they do not make the expenditures we have described with respect to the
Community Technology Fund, then the entire balance of the $248 million shall flow
through to ratepayers as a billing surcredit and the adjustment to rates set our in Table 1
of D.97-03-067 shall be apptopriately modified.

While we have not made all the modifications requested by TURN and ORA,
we have provided by the advice lenter filing requirement the safeguard that we believe
underiies those requests Just as the Commission will have ongoing oversight through an
advice letter filing over the billing credits to be made to ratepayers for a period of five
years, the Commission will also have oversight over the amount of money spent through
the Community Technology Fund to provide telccommunications services to the
widespread, diverse population of California over the lifc of the CTF.

IT 1S THEREFORE ORDERED that:

1. The application of The Utility Reform Network for rehearing of Decision 97-
03-063 and the Petition of the Office Of Ratepayer Advocates 1o Meodify decision 97-03-
063 are demied in all other respects except with respect to the modifications ordered by
the ordering paragraphs of this decision as described below.

10
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2. The following modifications be made to D.97-03-067:
A. Page 2. The second paragraph on page 2 of the decision, beginning with “As a
condition...” shall be deleted and the following paragraph shall be inserted in its place:

“As a condition of our approval, we require Pacific Bell
(Pacific Bell) to credit to ratepayexs the short-term and long-
term ecopomic benefits of the merger in the amount of $248
million, The $248 million will be distributed in the form of
surcredits in the total amount of $213 million over a period of
five years, as sef forth in Table ], and in telecommunications
network and access projects funded by Pacific Bell, end/ar
Telesis and SBC, in the net present value amount of $34
million under the Community Technology Fund of the
Community Partnership Commitment. The 534 million shall
be expended in prorated amounts over a period of ten years.”

B. Pages 38-39. The last paragraph on page 38, and the first paragraph on page
39, starting respectively with “We will direct...” and “Pacific Bell shall file...” shall be
deleted and shall be replaced by the following six paragraphs:

*“We shall direct Pacific Bell, Telcsis. and SBC to allocate
$248 million 1o ratepayers. We will require Pacific Bell. and
any successor to Pacific Bell, to effectuate the allocation by
reducing customer rates for a period of five years by a wotal
net-present-value of $213 million (the yearly amounts
described in Table 1, determined at 2 10% discount rate) and
by funding the Community Technology Fund of the CPC 10
enhance and expand the telecommunications infrastructure
and customer a¢cess in the amount of $34 million (net present
value) of $50 million over ten years in prorated amounts.”

“Pacific Bell shall file an advice letter for the Commission’s
review, no later than October 1 of each year beginning with
the year in which the merger is consummated, (o adjust the
rates for basic monopoly and non-flexibly priced Category I
services by the amount described in Tahle 1~

“Pacific Bell shall also file an advice jener for the
Commission's review, no later than October | of each year,
beginning with the year in which the merger is consummated,

I}



g,

A.96-04-038

NOU-12+1997 _
MU—12-1997 igdiie LU LI Uw,

=2
L/mal*

commitnents if the Commission does not accept these
commianents as completely satisfying the requirements of
Secrion 854(b) for the allocation of merger benefits to
ratepayers. There does not appenr o be a clause, however,
which would preclude making this provision severable from
the rest of the CPC provisions so that Pacific Bell, Telesis,
and SBC can comply with the conditions we have established
for approval of the merger.”

“F. Page 87. The last paragraph on page 87, starting with ”Nomd\sunding the -
above, ..." shall be corrected by deleting the reference to “$10 million per yur overten
ycars” in the third sentence, and replacing it with “SS million per year over ten years.”

G. Page 88. The following sentence on page 88, starting on the sixth line of the
page, shall be deleted: “The bencfits of the CPC will go beyond the benefits arising from
a simple refund to ratepayers.” [a its place, the following sentence will be inserted:

“The benefits of the entire CPC will be in addition to those
econormic benefits to be allocated to ratepayers through the
billing surcredits and the telecommunications projects funded
through the Community Technology Fund, which is one part
of the CPC .~

H. Page 88. The second paragraph on page 38 beginning with “Second, we fully
expect...” shall be deleted, and the following paragraph shall be inserted in its place:

“Secand, we fully expect thst the CPC will, in the time
periads forecasted, distribute funds equal to or greater than
the funding level committed. However, if funds are not fully
distributed within the stated time period, the surplus funds, if
any, shall be reported to the Commission with 2
recommendation for distribution 1o entities/funds that promote
our universal service goals for underscrved communities
throughout the State.”

I. Page 102. Finding of Fact No. 61 on page 02 shall be deleted and replaced
with the following finding: ‘

“The Community Technology Fund within the Community
Parmership Commitment provides funding by Pacific Bell 1o

13
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serting forth an accounting of the expenditures made and
projects achieved through the Community Technology Fund
of the CPC.”

“We believe that Pacific Bell can comply with these
conditions regarding the spending of Community Technology
Fund money and at the same time honor its commitments, as
expressed in the CPC, to the peopie of California who are

represented by the numerous groups, organizations, and -
governmental agencies that have signed the CPC and those

that may apply for funding benefits provided through the
Community Technology Fund.”

"However, should Telesis or Pacific Bel} withdraw their
commitment to the CPC or to the Community Technology
Fund pursuant to terms of the CPC, then the Commission
shall order the entire ratepayer banefit of $248 million be
distributed through billing surcredits.”

C. Page 86. The fourth “bullet” itermn under the Discussion heading on page 86,
starting with "The fosmation of ._." shall be deleted and replaced with the following:

“The formarion of the Community Technology Fund to
provide sccess o advanced telecommunications services in
underserved communitics with funding by Pacific Bell over
10 years of up to $5 million a year, totaling a net present
value of $34 million (using a 10% discount rate).”
D. Page 86. The sixth “bullet” item on page 86, stasting with "A ‘chalienge’
Zrant ..." shall be deleted and replaced with the following:

“A ‘challenge’ grant under which Telesis will conmribute up to
an additional $3 milfion annually for nine years afier the
merger in amounts egual to those offered by other
relecommunications providers;”
E. Pape 87. The sccond paragraph on page 87, beginning with “Although the
Applicants do not seek...” shall be deleted. In its place, the following paragraph shall be

added:

“In addition, thc CPC contains a provision, at page 9, which
permits Telesis and Pacific Bel] to withdraw their monetary

12
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expand and improve access to modern telecommunications
services to all segments of California’s diverse popuistion.”

J. Page 103. Conclusion of Law No. 5 on page 103 shall be deleted and replaced
with the followiag:

“Section 854(b)(2) requires that the Commission allocate at
lcast S0% of the forecasted cconomic benefits of the proposed
merger of Telesis and SBC to California’s ratepayers.”

K. Page 163. Conclusion of Law No 9 on page 103 shall be deleted and replsced
with the following:

“As a conditon of the approval of the proposed merger of
Telesis and SBC, ratepayers of Pacific Bell shall receive the
cconomic benefits of $248 million, represeating half of the
forecasted economic benefits of the merger. Of that amount, -
$213 million shall be applied as a billing sureredit over five
years. The remaining amount, $34 million (the net present
value of $50 million ) shall be received by ratepeyers overa
period of t1en years through the implementation of the
Community Technology Fund of the Community Parmership
Commijtment, as we have described in this decision.”

L. Page 106. Ordering Pacagraph 1(b) starting on page 106 shall be
deleted and replaced with the following:

“Pacific Bell shall implement the funding of the Community
Technology Fund of the Communijty Partnership Commitment
10 provide a pet present vajue of $34 million over 1en years,
The funding is to expand and extend access 1w advanced
telecommunications and meet the goal of universal service to
the underserved communities of Califomia.

(a) We direct Pacific Bell and the signatonies to the CPC to
establish an independent disbursement committes under
the oversight responsibility of the Compmission’s
Telecommunication Division. The selection of members
of the disbursement commifnee shall be open to and
include all community and ratcpayer interest
representative groups.

14
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(b) No utility shall be permitied to participate in the selection
of members of the commitiee or be represented in it

(c) Pacific Bell shall file an advice letrer 1 account for the
disbursement of funds carmarked for CTF, detailing the
expenditure of funds on an annual basis to be submitied to
the Telecommunications Division by the first of October
of each year the program is conducted. The
Telecommunications Division shall review these advice
lefters and report to the Commission on the disbursement
of CTF fund.

(d) The recipicuts of the CTF grant shall be frec to use the
money to accomplish the purposes of the grant as
descnibed in the Community Partnership Commitment;
that is, to advance ugiversal service principles and to
provide underserved communities with acsess to and
education about emerging and advanced
telecommunicstions, and not merely to subsidize the
internal operations of the recipient organizations. The
recipient’s spending under the Community Technology
Fund, however, shall be without restrictions imposed by
any signatory to the CPC whose interests may be different
from that of the recipient. Should funds remain
undistributed at the end of the ten year period, the surplus
funds, if any, shall be reported to the Commission with a
recommendation for disiribution to entities/funds that
promote our universal service goals for underserved
communities throughout the State.”

(e) Should Pacific Bell, or Telesis, withdraw its financiat
commitment to the Community Technology Fund, the
balance of $34 million shall be distributed through a
billing succredit over five years in addition to the $213
million surcredits we have also ordered.

1
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