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I. Introduction

The Institute for Local Self-Reliance's mission is to provide innovative
strategies, working models and timely information to support environmentally
sound and equitable community development. To this end, ILSR works with citizens,
activists, policymakers and entrepreneurs to design systems, policies and
enterprises that meet local or regional needs; to maximize human, material, natural
and financial resources; and to ensure that the benefits of these systems and
resources accrue to all local citizens.

ILSR’s Community Broadband Networks Initiative maintains the definitive
online clearinghouse of information about Community Networks -
MuniNetworks.org. We are tracking over 400 communities with some form of local
government offering a wired Internet service to local businesses and/or residents.
We have produced many case studies of municipal projects and are considered the
national experts on community networks.

The Rural Broadband Policy Group is a growing national coalition of rural
broadband advocates that emerged from the National Rural Assembly. The group's
goals are to articulate national broadband policies that provide opportunities for
rural communities to participate fully in the nation's democracy, economy, culture,
and society, and to spark national collaboration among rural broadband advocates.



IL. Summary

ILSR supports the Wilson and Chattanooga petitions and urges the FCC to act
promptly on them. The record shows that Wilson and Chattanooga will expand fast,
affordable, and reliable Internet access to residents, businesses, and community
anchor institutions that either have no access or are limited in the access they have.

Many of the claims of those opposing the petition are based on theoretical
harms that are unlikely to come to pass. Municipal networks have a strong record of
encouraging a healthy economy and high quality of life for businesses and residents.
Those that have struggled significantly are rare and many that are cited as failures
are actually in a much better position than claimed.

No one claims that municipal networks come without risks. The risks are
real, just as are the risks of taking no action when a community is lacking adequate
access to Internet access connections that meet current and future bandwidth
needs. However, we agree with Chairman Wheeler:

"l understand that, like any venture, community broadband there hasn’t always
been a success. But a review of the record shows far more successes than
failures. If the people, acting through their elected local governments, want to
pursue competitive community broadband, they shouldn’t be stopped by state
laws promoted by cable and telephone companies that don’t want that
competition.™

Section 706 provides the FCC with authority to grant the petitions, removing
state laws that prevent local governments from investing in advanced
telecommunications services.

Our fundamental belief is that local governments can play an important role
in ensuring all Americans have fast, affordable, and reliable Internet access. Just as
private companies, cooperatives, and local governments have been essential in
delivering electricity to nearly all Americans over the past 100 years, we believe
these three approaches (and hybrids thereof) can and should coexist in delivering
Internet access, the most recent essential utility.

I11. Many Communities Lack Fast, Affordable, and Reliable Internet Access
and Most Lack Real Competition.

Contrary to the claims of some commenters, many communities are in
significant need of investment in better Internet networks. These dockets present
the same fundamental question as is found in many others: how to properly
measure and define whether residents and businesses have a real choice in fast,

1 http://www.fcc.gov/blog/removing-barriers-competitive-community-broadband




affordable, and reliable Internet networks. As an organization that regularly works
with communities, we can report anecdotally that most are frustrated and want an
increased number of higher speed options.

Claims that Americans are well served with plenty of competition typically
resort to claiming that 4G LTE competes with more robust wired technologies,
something Verizon Wireless CEO Dan Mead has disputed.? Previously an executive
in the landline side of the business, Mead recognizes that the drawbacks of LTE
make it presently unable to serve as a replacement for advanced wired networks.

ILSR agrees with how FCC Chairman Tom Wheeler characterized the state of
broadband access and competition in his Remarks on the Facts and Future of
Broadband Competition: “A 25 Mbps connection is fast becoming ‘table stakes’ in
21st century communications.”3 And while many communities have a single
provider offering a downstream connection at 25 Mbps in a substantial portion of
the city, most communities only have one such provider.

Defending the industry, a number of commenters go to great pains to note
that Internet access has, in fact, increased over the previous 5, 10, 15 years and that
private firms have spent many billions in upgrades. All of that is true. We would be
worse off without those investments and upgrades, which led to billions of dollars in
profits for those firms. These firms did not invest for the good of the nation, they
invested for a return and in many cases, a substantial one.

The ultimate question is whether communities have the level of Internet
access they need for their businesses and industry to remain competitive and to
maintain a high quality of life for residents. The record here is uneven and some of
the local governments that have been left behind must be allowed to invest in
themselves or to partner for such investments if they so choose.

On page 3 of its filing, AT&T notes that it is deploying gigabit fiber to portions
of some 100 cities. [t remains to be seen how many residents and businesses will be
able to take that service. It may be available to everyone or it may only be available
in certain portions of cities. Those in areas not served by AT&T’s gigabit offering,
which includes the majority of AT&T’s wired customer base, may be concerned
about when they will actually see advanced services given AT&T’s filing in a
different docket encouraging the FCC not to increase the broadband definition*
beyond its current 4 Mbps downstream and 1 Mbps upstream.

Many rightly fear that the United States is heading toward a greater digital
divide chasm rather than a smaller one. Some communities have gigabit Internet
access and two or even three choices for speeds of 25 Mbps in one direction. Others,

2 http://www.theverge.com/2014/8/4/5968545 /comcasts-claim-that-lte-competes-with-cable-modems-is-a-little-bit-of-a-
stretch

3 http://www.fcc.gov/document/chairman-remarks-facts-and-future-broadband-competition

4 http://arstechnica.com/business/2014 /09 /att-and-verizon-say-10mbps-is-too-fast-for-broadband-4mbps-is-enough/




like Annandale, Minnesota, are still hoping for a single reliable broadband
connection throughout town. Given this disparity, communities should have the
ability to decide for themselves if a municipal network or partnership is their best
hope to remain relevant in the modern world.

IV. Municipal Networks Contribute to Deployment and Competition

As we explained in our initial comments,® it is incontrovertible that
municipal networks have contributed to deployment and competition. The first
citywide broadband network we can identify on the record was Glasgow, Kentucky,
due to its municipal cable network. Municipal networks were the first to invest in
citywide FTTH networks (Kutztown, Pennsylvania; Bristol, Virginia; and Chelan,
Washington). Municipal networks led the way in bringing broadband to rural areas
like Windom, Minnesota. And when the opportunity presented itself, it built FTTH
into surrounding areas that the telephone company refused to even extend DSL
into.6

Yet, we read comments from CenturyLink that it is “questionable” whether
municipal networks contribute to universal deployment.” CenturyLink appears to be
arguing that because not every municipality in the country is likely to build its own
network, the subset of communities that do are irrelevant. This is an absurd
standard. There is no one firm or solution poised to connect everyone. Different
strategies are appropriate in different areas.

CenturyLink, the nation’s third largest telephone company, spends on the
order of $500 million per year on high speed Internet (including the Prism TV
investments).8 Combined, the cost of building the municipal FTTH networks in
Chattanooga and Lafayette was approximately $500 million. Given the amount of
investment needed to bring robust connections to all the communities in its 37
states suggest CenturyLink should not be disparaging any efforts to invest in better
networks. Though if it truly believes the role of municipal networks is
inconsequential, it can stop using its resources to argue against them.

V. Opponents of Local Authority Ignore Important Potential of
Partnerships

Reading the comments of many opponents to the petitions and their carefully
crafted “Government Owned Network” (GON) terminology, it is easy to forget that

5 See Comments of Institute for Local Self-Reliance, Common Cause, et al, WC Dockets 14-115 and 14-116, filed August 29,
2014

6 See All Hands on Deck: Minnesota Local Government Models for Expanding Fiber Internet Access, Christopher Mitchell and Lisa
Gonzalez, Institute for Local Self-Reliance, September 2014, http://www.ilsr.org/all-hands-on-deck-mn/

7 Comments of CenturyLink, filed on August 29, 2014, page 7.

8 http://seekingalpha.com/article/1182591-centurylinks-ceo-discusses-q4-2012-results-earnings-call-transcript?part=single




both North Carolina and Tennessee law prevent public-private partnerships from
expanding Internet access. Both Chattanooga and Wilson are prohibited from being
able to partner with private firms - the same private sector that some commenters
so fervently believe are the only appropriate actors for investing in
telecommunications networks.

Though more local governments have built their own networks rather than
partnering with private sector, partnerships are increasingly an important
approach. In a series of case studies on local government approaches to expanding
Internet access in Minnesota, rural counties found partners (often cooperatives but
sometimes nonprofit entities) were the best approach. See All Hands on Deck:
Minnesota Local Government Models for Expanding Fiber Internet Access.?

Though some partnerships have proved challenging or unworkable, as was
the case with Gigabit Squared, the model is evolving. Outside of Des Moines, lowa,
the city of Indianola owns a physical fiber Internet and has partnered with local firm
MCG so that it can use the network in delivering services to businesses and
residents.10 The city of Leverett in Massachusetts has built a fiber network and
partnered with Crocker Communications to offer gigabit services.!! In Maine, the
private firm GWI is using a municipal network in Rockport to connect businesses
with high capacity services!? and has blogged about the importance of municipal
networks.13 In each of these cases, municipal networks are allowing private firms to
increase their investment in offering services to more residents and businesses.
When Martin County built its fiber network, it swapped fiber with a local provider,
allowing that provider to bring competition to some businesses that had few choices
of ISPs.14

State laws limiting local government authority to invest in broadband
infrastructure often limit ability to partner with private ISPs as well. This is further
evidence that these laws are intended to frustrate competition rather than the
frequently stated purpose of protecting its citizens from the supposedly reckless
decisions of their own local governments as claimed by the Institute for Policy
Innovation, among others.

9 http://www.ilsr.org/all-hands-on-deck-mn/

10 http://www.muninetworks.org/content/indianola-partners-blazing-connections-iowa

11 http://www.gazettenet.com/home/13387776-95/crocker-communications-to-provide-internet-service-for-leveretts-own-
broadband-network

12 http://www.muninetworks.org/content/rockport-builds-maine%E2%80%99s-first-municipal-network

13 http://www.gwi.net/policy /blog/municipal-fiber-really-rea-generation/

14 See Florida Fiber: Martin County Saves Big with Gigabit Network, Lisa Gonzalez and Christopher Mitchell, Institute for Local
Self-Reliance, June 2012, http://www.ilsr.org/wp-content/uploads/2012 /06 /martin-county-fiber.pdf



VL Claims of Widespread Municipal Network Failures are Incorrect and
Exaggerated

ILSR is tracking over 400 municipal fiber networks delivering wired
telecommunications services to residents and/or businesses. Of these, the
overwhelming majority, including many that have taken on the greatest risk of
building citywide networks, are successful in key metrics, including financial health.

We are not aware of anyone claiming that all municipal networks are
successful. Some examples cited by commenters do represent failures in the sense
that the communities that built them would agree that they have not met
expectations and the costs have outweighed the benefits. However, commenters
opposed to local authority to build networks have been unable to show that more
than a few networks are struggling or failures.

Opponents of local authority who say publicly owned networks “routinely
run deep in the red”1 or that there is “a long unbroken record of municipal
broadband systems failing”16 or a “significant number of highly-publicized, debt-
ridden failures,”17 can only point to a handful of examples from a deep pool of
candidates. The same few examples are continuously trotted out and repeated, as
though saying UTOPIA,8 Provo,!° and Marietta, ten times each constitutes thirty
failures.

Below, we respond to many of these claims but it is impossible for public
interest groups to respond to every false claim and misleading report created by
opponents of municipal networks. ILSR has, however, taken the time to carefully
annotate and respond to a paper by Steven Titch that claims Lafayette’s LUS Fiber is
a failure. We have submitted that report as Attachment 1. The Titch paper and our
response to it are fairly representative of the debate with one key exception, Titch
does not directly claim that LUS Fiber is a failure, which is why it is odd to see
commenters using his paper to suggest it is.2? Though he twists every piece of
evidence in his favor to put LUS Fiber in the worst light, he concludes:

“Compared to FTTH [Fiber-To-The-Home] projects of the past, LUS Fiber is in
good shape. It has thus far navigated many of the same challenges that have

faced previous efforts, while completing its build-out and achieving positive
cash flow.”1

There are several ways in which commenters have mischaracterized facts in order
to claim that municipal networks have failed.

15 See Comments of ITTA, WB Dockets 14-115 & 14-116, filed on August 29, 2014, page 6

16 See Comments of American Commitment, WCB Dockets 14-115 & 14-116, filed on August 27, 2014, page 2

17 See Comments of the Free State Foundation, WCB Dockets 14-115 & 14-116, filed on August 29, 2014, page 2

18 Comments of ITTA at 8; Comments of USTA at 9; Comments of ALEC at 1-2; Comments of American Consumer Institute at 7;
Comments of Americans for Tax Reform at 1-2; Comments of Free State Foundation at 7; Comments of International Center for
Law and Economics and TechFreedom at 20; Comments of Institute for Policy Innovation at 3; Comments of ITIF at 9.

19 Free State Foundation Comments at 6; ICLE Comments at 20; ITIF Comments at 9.

20 See comments by ALEC, Free State Foundation, and others.

21 See http://reason.org/files/municipal_broadband_lafayette.pdf page 26.




A. Muni Wi-Fi

Some types of networks have been mischaracterized to give the wrong
impression. For instance, some commenters refer to “Muni Wi-Fi” and networks like
Philadelphia to supposedly prove that publicly owned models are doomed to fail.
Unfortunately for their argument, those models tended not to be privately owned.
Philadelphia contracted with a private firm, Earthlink, as did other communities at a
time when Wi-Fi was believed to be able to blanket a city, providing a desperately
desired third option for broadband access (beyond DSL and cable).

Unfortunately, Wi-Fi proved unsuited to the task for a variety of reasons and
the business models of for-profit firms like Earthlink and MetroFi ultimately failed.
It is in appropriate to pin the blame on municipal governments because the private
sector providers were unable to find a viable business model. The experiences of
Philadelphia and a private network deployer tell us nothing about how successful
publicly owned municipal networks, especially fiber optic networks, can be.??

B. Debt and Early Year Operating Losses

Both industry and advocate commenters such as the Independent Telephone
and Telecommunications Alliance (ITTA) and the American Legislative Exchange
Council (ALEC) also refer to LUS Fiber in Lafayette, Louisiana, as a “failure” due to
the fact that the network carries debt.?3 Perhaps the most preposterous example is
in the comments of the American Consumer Institute, which tries to suggest
Chattanooga is in some sort of trouble due to its debt.2* Commenters do not
comment on whether CenturyLink, Verizon, etc. are failures because they too carry a
significant amount of debt.

To justify claims that municipal networks are failures, a number of reports
from industry-funded groups have detailed the early year operating losses of
municipal networks. When asked about years of losses in Windom, Minnesota,
WindomNet manager Dan Olsen has frequently explained that the business plan
calls for years of losses before breaking even.2> It is inevitable. Examining the
business plans of municipal networks, as with any significant deployer of FTTH,
reveals that many expenses must be paid before revenue begins to accrue. Millions
of dollars must be invested long before any customer can sign up for service. That a
network loses money in the early years tells us nothing of whether it is successful.
Claims that any given network is a failure because it has lost money in the early

22 For an in-depth discussion of the Philadelphia wireless project, and the challenges it faced and Earthlink's role in the
network, see Joshua Breitbart, "The Philadelphia Story: Learning from a Municipal Wireless Pioneer,” New America
Foundation, December 2007,

http://wirelessfuture.newamerica.net/publications/policy/philadelphia_story

23 See ITTA Comments, pg. 8 - 9 and ALEC Comments, pgs. 1-2.

24 ACI comments, page 11.

25 See http://www.mprnews.org/story/2011/03/24 /ground-level-broadband-building-networks
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years reveal the ignorance of those making the claim more than they reveal about
any municipal network.

The commonly cited paper by opponents of local authority, Understanding
the Debate Over Government-Owned Broadband Networks by Davidson and
Santorelli, notes that Chattanooga “has a very high price tag” and suggests the debt
burden may be too great.?¢ Similar comments are made about Lafayette, giving the
unmistakable impression that the authors are unaware that the amount of debt for a
FTTH network is correlated to the number of premises connected. The question is
not how much debt Chattanooga has, but rather whether its business plan will be
sufficient to repay it. With over 55,000 subscribers and still growing, all signs point
to yes.

C. Proper Evaluation of a Municipal Network

Providers like AT&T, CenturyLink, and others must seek ways to provide
profits for shareholders per their fiduciary responsibility. Municipal networks have
a different mission. They strive to maximize public benefits. Their goals are to boost
local economic development, reduce telecommunications costs for public facilities,
to offer educational opportunities, increase public safety, expand local access, and
improve quality of life.?” For most, this means operating the network in such a way
that it pays all of its own costs and debts while also spurring these positive
externalities for the community and raising the local quality of life.

As such, the proper evaluation of a municipal network is not whether it
produces a profit, but rather if it is meeting the goals set when the network was

discussed and debated in the community. These goals include, but are not limited to,

. Offering higher capacity speeds not widely available

. Ensuring a very reliable Internet connection is available
. Offering a high level of customer service and responsiveness
. By creating competition and offering an affordable option, lowering the price

of telecommunications services for to local governments, anchor institutions,
businesses, and residents.

. Spurring economic development / helping existing businesses remain
competitive

. Keeping more money in the local economy

. Ensuring the community has a voice in the essential infrastructure on which
it depends

. A financially sustainable network that does not require any subsidies

26 See Comments of the Advanced Communications Law & Policy Institute at New York Law School, Understanding the Debate
Over Government-Owned Broadband Networks Charles M. Davidson and Michael J. Santorelli, (“Davidson and Santorelli”) page
50

27 The Business Case For Government Fiber Networks, Joanne Hovis, 2013, http://www.bbpmag.com/2013mags/mar-
apr/BBC_Mar13_BusCase.pdf
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Many local governments recognize that the indirect benefits from municipal
networks are often the most important benefits. That said, a number of local
governments operate networks that have gone well beyond simply paying their own
costs and consistently generate more revenue than they have costs. The city of
Thomasville, Georgia, has reported that it lowered local taxes because its municipal
network is so successful that its net income is effectively subsidizing taxpayers.28
Chattanooga’s EPB announced in 2012 that its electric ratepayers would have seen
their rates increase by 3 percent in the absence of benefits from the fiber network.?°
In Kansas, Chanute’s broadband utility division was developed incrementally over
several decades with no borrowing or bonding. In 2012, the network generated
$30,000 in revenue for the general fund. The network generated another $570,000
for the electric utility.30

D. Networks That May Accurately Be Described as Failing

Commenters cite some examples of local networks that may indeed be
considered failures. It is worth noting that a network described as failing may still
have an opportunity to turn itself around. That is to say, given the long lifespan of
these networks, even a network that is considered failed in its fifth year could
generate far greater benefits than costs over 20 years. In considering these
examples it is important to be aware of state legislation and other factors that can
help explain why the cited networks have not been successful.

UTOPIA and iProvo, Utah

Several commenters point to the UTOPIA and iProvo networks in Utah as
examples of municipal broadband failures. 3! But these commenters fail to provide
important context that helps explain why these two networks have struggled.

In 2001 the state of Utah passed the “Municipal Cable Television and Public
Telecommunications Services Act.” Experts have identified this law as an example of
a state-level barrier to local broadband networks. As with similar legislation in other
states, the Utah law was passed with active support from incumbent broadband
providers as a means to limit competition. See the article “Pssst ... Wanna Buy a
Law?” by Brendan Greeley and Alison Fitzgerald.32

Commenters fail to note that state restrictions on UTOPIA and iProvo’s
ability to offer retail services and onerous administrative requirements hobble
municipal network projects.33 Revenue bonding is restricted under these barriers.34
Additionally, Utah communities must prove that municipal network investment will

28 http://www.muninetworks.org/content/thomasville-removes-local-tax-citing-strong-broadband-revenues

29 http://www.chattanoogan.com/2012/6/15/228397 /EPB-Says-Cable-TV-Venture-Paying-Off.aspx#.T-IbrE0Oqx_g.twitter

30 See Chanute's Gig: One Rural Kansas Community's Tradition of Innovation Led to a Gigabit and Ubiquitous Wireless Coverage,
Lisa Gonzalez and Christopher Mitchell, Institute for Local Self-Reliance, October 2012, http://www.ilsr.org/wp-
content/uploads/2012/10/Chanute-Muni-BB.pdf

31 See CenturyLink at pg. 5, ITTA at pg. 8, USTA at page 9, ALEC at pg. 1, American Consumer Institute at pg. 9-10, and others.
32 http://www.businessweek.com/printer/articles/22792-pssst-dot-wanna-buy-a-law

33 Utah Code Ann. § 10-18-201 et seq., http://www.le.utah.gov/code/TITLE10/htm/10_18_020100.htm

34 Utah Code Ann. § 10-18-302 et seq., http://le.utah.gov/~code/TITLE10/htm/10_18_030200.htm
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be cash flow positive within the first year, an unreasonable expectation of any new
venture, whether public or private.

The onerous conditions it places on local broadband networks effectively
mandate that localities must adhere to a “wholesale only” business model, where
communities build and own the network infrastructure but are not allowed to offer
broadband or television services directly to the public themselves and instead must
rely on partnerships with private ISPs to deliver services. Though this arrangement
may work in some situations, it should not be forced on all potential networks.

Major broadband and cable providers did not offer triple play services in
partnership with these local networks. Both networks partnered with much smaller,
less financially stable companies. As a result both projects had to contend with
abrupt departures and bankruptcies by private providers operating on the
network.3> Local officials felt that providers on the network did not market their
services sufficiently to the community, hurting customer growth and take rates.3¢

But these Utah networks have had to contend with obstacles beyond those
associated with the mandated “wholesale only” business model. Qwest sued UTOPIA
and blocked access to utility poles, which resulted in an 18-month delay in network
construction. 3”7 The network has faced intense astroturf campaigns from rivals
CenturyLink and Comcast to poison public support and negatively influence
participating communities.38

Despite everything that went wrong, UTOPIA and iProvo have still produced
benefits for their communities that must be considered even if they do not balance
the negatives. The open access structure created an environment of true
competition, where providers compete on the basis of services rather than de facto
territorial monopoly. UTOPIA Subscribers enjoy reasonable rates from a choice of
eight providers, including the option to purchase gigabit service for as little as
$64.95 per month.3° Local businesses applaud the way the network improves the
business climate.*? Local nonprofits, such as the American Red Cross, obtain
affordable and reliable access, which allows them to dedicate more funds to their
mission.*!

The UTOPIA and iProvo projects contain examples of errors and
misjudgments. But to dismiss them as solely the failure of local governments denies
important context needed to understand their struggles. Both networks

35 John Keahey, “UTOPIA customers are left scrambling for service,” Salt Lake City Tribune, November 29, 2010,
http://www.sltrib.com/sltrib/money/50770184-79 /utopia-service-prime-customers.html.cs; Todd Hollingshead, Salt Lake
City Tribune, “Two companies to run Provo Internet service,” July 19, 2005, http://www.sltrib.com/utah/ci_2869732, “The
iProvo timeline,” Provo Daily Herald, April 21, 2013, http://www.heraldextra.com/news/local/central/provo/the-iprovo-
timeline/article_ 92b618c2-3479-5125-bb89-96cd1e33b269.html

36 Grace Leong and Joe Pyrah, “The case for UTOPIA and iProvo: Double down or cut bait?” Provo Daily Herald, April 20, 2008,
http://www.heraldextra.com/business/the-case-for-utopia-and-iprovo-double-down-or-cut/article_da592665-0a9e-5b2c-
99d6-98ff4c8f4877.html

37 http://davisclipper.com/bookmark/764017-Qwest-attempts-to-block-RDA

38 http://www.freeutopia.org/2014/06/06/exclusive-centurylink-paid-for-unopia/

39 http://www.deseretnews.com/article/865586503 /UTOPIA-reduces-monthly-cost-to-customers-by-78-percent.html?pg=all
40 http://www.muninetworks.org/content/american-crafts-new-muse-utopia

41 http://www.muninetworks.org/content/utopia-makes-red-cross-more-efficient-cost-effective
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implemented a “wholesale only” model, which has proven to have challenges
unanticipated at the time. Though UTOPIA embraced this model, Provo was forced
into it as the result of a state law encouraged by incumbent providers that knew it
would make the network riskier and more likely to struggle financially.

In listing iProvo as an example of a failure, many commenters note that the
city sold the network to Google Fiber for $1. However, this point again ignores
important context. While the sale price was $1, the total cost for Google to acquire
the network is much higher. The sale agreement contained the condition that Google
must invest in the network and complete buildout to the entire city, construction
that some estimate will cost $18 million.*2

MI-Connection, North Carolina

MI-Connection, a municipal cable network purchased by two local
governments following the failure of Adelphia, offers a valuable lesson as to what
constitutes a failure. If the universe ceased in this moment, those arguing MI-
Connection is a failure could make a compelling case. But if the story extends five
years into the future, it may be a harder case to demonstrate that MI-Connection is a
failure. Even the most frequently cited report by commenters opposing local
authority, Understanding the Debate Over Government-Owned Broadband Networks,
includes a section entitled “How We Turned MI-Connection Around,” which makes a
key point: even networks that have struggled can right themselves.*3 Though it has
some way to go, the network is certainly headed in the right direction with a 10.4
percent jump in revenue.4

One of the reasons MI-Connection has struggled financially is a tough
campaign of price-slashing from Time Warner Cable and overbuilding.#> Though
Time Warner Cable refuses to compete by overbuilding Comcast, Cox, or other large
incumbent providers, it has no problem trying to run smaller rivals out of the
market. Meanwhile, MI-Connection has invested in cable upgrades that Time
Warner Cable delayed, allowing MI-Connection to offer superior upstream capacity
that particularly benefits small businesses that need better speeds to remain
competitive.46

42 See “Google Fiber | The Utah Valley Chamber of Commerce,” Utah Valley Chamber of Commerce, April 17, 2013, available at
http://utahvalleychamber.blogspot.com/2013/04/google-fiber.html; Jason Lee, “Provo to become nation’s third Google Fiber
high-speed city,” Deseret News, April 17, 2013, available at http://www.deseretnews.com/article /865578481 /Provo-to-
become-nations-third-Google-Fiber-high-speed-gigabit-internet-city.html?pg=all

43 www.nyls.edu/advanced-communications-law-and-policy-institute /wp-content/uploads/sites/169/2013 /08 /ACLP-Go at
page 153

44 http://www.policyoptions.org/davidson/article/mi-connection-growth-means-it-can-pay-more-toward-debt-ceo-says

45 http://stopthecap.com/2012/04 /23 /time-warner-cables-war-on-north-carolinas-mi-connection-price-slashing-

overbuilding/

46 http://stopthecap.com/2012/11/08/community-owned-mi-connection-launches-speed-war-that-benefits-north-carolina/
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Burlington Telecom

Burlington Telecom offers a reminder that the public sector can be subject to
the same bad management and poor judgment that can be found in the private
sector (see our section below on telecommunications bankruptcies). In the case of
Burlington, the results of poor management by the Chief Administrative Officer
were improperly hidden from the public. However, there is no evidence that this
problem is common in other municipal networks.

Marietta, Georgia

Marietta was also an open access networks but was not a FTTH network and
did not serve residents, something those who use it as an example frequently seem
to misunderstand. The lessons learned from a middle mile network are considerably
different than those that may be learned from a last mile FTTH build. The network
was privatized at a loss, but its financials were far from the failure claimed by those
opposing local decision-making authority on these matters. 47 In fact, it was
suffering somewhat predictable early year losses and was on track to break even
within a reasonable period but local political pressure forced its sale.

Others

Some of the other networks often called failures include Groton, Connecticut;
Ashland, Oregon; and Lebanon, Ohio. And some we discuss below because we would
strongly challenge their classification as a failure. But the list of supposed failures is
not particularly lengthy and contradicts claims that “most” community networks
result in financial disaster.

E. Networks That Have Been Inaccurately Described as Failing

It is also worth examining some of the networks that are incorrectly labeled
failures by opponents of local decision-making authority.

LUS Fiber, Lafayette, Louisiana

Though discussed above, it is worth repeating that LUS Fiber is far from a
failure. The network is responsible for injecting new life and energy into local
economic development. Over 500 new positions came to Lafayette due to a new data
center and a new entertainment studio early in the life of the network; both
ventures depended on the network to conduct business.#® Most recently, the
network attracted three new high-tech companies expected to bring over 1,600 new

47 See Telco Lies and the Truth About Municipal Broadband, Ben Scott and Fannie Wellings, Free Press, April 2005,
http://www.freepress.net/sites/default/files/fp-legacy/mb_telco_lies.pdf

48 See Broadband At the Speed of Light, Christopher Mitchell, Institute for Local Self-Reliance, April 2012,
http://www.ilsr.org/wp-content/uploads/2012 /04 /muni-bb-speed-light.pdf
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direct and indirect jobs to Lafayette.*” In 2011, Lafayette was named the sixth
fastest growing economy in the U.S. by the Bureau of Economic Analysis. Forbes
ranked the City as 5t in mid-sized communities for its 2014 Best Cities for Jobs
list.>0 A close read of the report by Steven Titch often referenced to buttress the
claim that Lafayette has failed only reveals that Titch believes the network may fail
in the future under a specific set of circumstances. And our rebuttal, Attachment 1,
disagrees with even that meager criticism.

Glasgow, Kentucky

The American Consumer Institute relied on an outdated and discredited
report that also described Glasgow, Kentucky, among others as a “failure.”>! Another
report claims community savings of $32 million over a 15-year period for the 8,000
homes and businesses in Glasgow.52 In our video on Glasgow, we discuss its
financial performance and note that it ended its more recent year with a positive
balance.>3

Others

As we noted above, the mere presence of debt does not show that
Chattanooga’s EPB is a failure. And contrary to some claims, Chattanooga did not
require a grant to build its network as claimed by Citizens Against Government
Waste. It erroneously claims “Chattanooga needed a one-time infusion of $110
million in federal taxpayer dollars in order to build its fiber system.”>* Chattanooga
applied for and received a grant to build the network more rapidly to expedite
lessons for other electric utilities around the country. As Chattanooga planned its
network prior to 2008 and bonded for it in 2008, it could not have planned to
receive a federal grant from a program, ARRA, not even contemplated at the time.

Saint Cloud, Florida, offered a free Wi-Fi service to residents for a variety of
reasons. Of course it lost money, it was a free service. After years of providing
benefits, they decided to discontinue it.

VII. Report Commonly Cited by Opponents of Local Authority Makes
Numerous Mistakes and Incorrect Conclusions

Many comments opposing municipal networks point to the Charles M.
Davidson and Michael . Santorelli report. This report is biased in support of

49 “Winning combination attracts tech companies,” http://www.dailyworld.com/story/opinion/2014/09/10/winning-

combination-attracts-tech-companies/15422271/; See also “Enquero to locate tech center in Lafayette,”
https://opportunitylouisiana.com/index.cfm/newsroom/detail /575 and “New tech center coming to Lafayette, will employ
400,” http://theadvocate.com/news/acadiana/9026996-123 /new-tech-center-coming-to

50 http://www.lafayette.org/site353.php

51 See American Consumer Institute Comments at pg. 6.

52 http://www.freepress.net/sites/default/files/fp-legacy /mb_telco_lies.pdf

53 http://www.muninetworks.org/content/birth-community-broadband-video

54 See Citizens Against Government Waste, page 3
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arguments commonly made by cable and telephone incumbents. The authors make
a number of simple errors but also clearly demonstrate an intent to discredit
municipal networks.

As an example consider the following statement about BVU Authority in
Virgina:

Despite BVU Authority and BVU OptiNet’s financial viability, the GON has
struggled financially. Year-over year revenue growth remains modest, but the
GON has managed to be self-sustaining based on current rates and charges. In
the most recent financial year, BVU reported that OptiNet had generated $2
million in profit.>®

[t seems odd to characterize a network that is “self-sustaining” and
generating a $2 million in profit in one year as having “struggled financially.”

The very fact that the authors chose to use the term “Government Owned
Network” and acronym GON is telling. Though nearly everyone not associated with
the incumbent telephone and cable companies calls the kind of networks in question
“municipal networks,” “muni networks,” “community broadband,” “publicly owned
networks” or some variant thereof, industry advocates prefer the term GON.

” «

The authors do not inspire confidence when they discuss the number of
municipal networks across the country. They ignore the 70 or so municipal cable
networks and understate the number of municipal networks serving only some
areas of town. Though they cite ILSR’s community broadband map with regard to
the number of citywide municipal fiber networks, they claim only 38 municipal
networks serve businesses.>¢ Though they cite ILSR work for some of their claims,
they chose to ignore our count of partial networks in favor of a lower figure.

The authors make a number of curious claims in the case studies on
Chattanooga and Lafayette, saying EPB’s fiber was “under-utilized”>” and of
Lafayette: “Much of this fiber remained 'dark’ for years, and thousands of miles
remain unlit.”>8 As we explained in Broadband at the Speed of Light, adding extra
fiber strands to a fiber build only modestly increase the costs of a project but
provide an important resource that can be used in the future. Adding strands to an
existing network in the future will almost cost an order of magnitude higher than
simply including them in the beginning. Thus, it is standard practice to build a fiber
network with many extra fibers that may later be used for unanticipated purposes
or leased to other entities. But Davidson and Santorelli try to use this standard
industry practice as evidence that EPB and Lafayette were somehow failing to use
their investment efficiently. This odd claim suggests the authors either have an anti-
municipal network agenda or are unfamiliar with common practices in deploying
telecommunications networks. Both are possible.

55 See Davidson and Santorelli, Page 58
56 See Davidson and Santorelli, Page 48
57 See Davidson and Santorelli, Page 51
58 See Davidson and Santorelli, Page 60
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They claim that the “vast majority of GONs have been deployed in areas
already served by multiple wireline and wireless broadband ISPs”>° Their
methodology to show this claim is to compare the ILSR map of Community
Broadband Networks with the National Broadband Map. This approach ignores the
fact that many of the smaller, more rural municipal networks were the first to
deploy broadband to their communities. Cable and telephone companies only later
offered broadband, which is a reminder that municipal networks do not deter
investment.

Chattanooga Case Study

The paper includes a case study of Chattanooga’s EPB network that
highlights the authors’ bias due to their attempt to position the utility in the worst
possible light. A recurring theme in all the case studies is that the authors try to
peculiarize any municipal network successes while generalizing challenges. This
means that any time a municipal network succeeds, they attempt claim the situation
is unique. Any challenge is claimed to be something every local government will face
and should fear.

They start by noting the “GON was greatly bolstered by the economic
responses to the Great Recession.”®® Others have made similar claims, suggesting
that without the Department of Energy (DOE) Grant, Chattanooga might not have its
incredible fiber network. This is either inaccurate or suggests that EPB leaders are
able to accurately predict the future. EPB bonded for its network in early 2008,
before economic downturn, long before anyone knew there would be a DOE smart
grid stimulus grant in coming years. Chattanooga was committed to building its
network and was prepared to fund it without any taxpayer subsidies until DOE saw
an opportunity to expand the network more quickly in order to examine how a
smart grid impacts the electrical system. This is a good lesson for other communities
to follow - plan for self-reliance but be prepared to take advantage of changing
circumstances.

The authors go on to repeatedly note that EPB’s credit rating was reduced
after it began building the fiber network. At the time, Harold DePriest said he wasn'’t
very surprised as he acknowledged that EPB had taken on more risk than creditors
typically see from a municipal electric utility.6! What the authors failed to
acknowledge is that EPB’s credit rating was later restored.

What is particularly odd about the bond rating discussion is that the authors
say “While EPB itself is relatively stable, its bond rating was downgraded by Fitch
(from AA+ to AA) as a result of the credit risk created by its cross-funding
scheme.”®? However, the footnote includes this text along with a link to a local new

59 See Davidson and Santorelli, page 50
60 See Davidson and Santorelli, page 54
61 See Broadband At the Speed of Light, Christopher Mitchell, Institute for Local Self-Reliance, April 2012, page 40
62 See Davidson and Santorelli, page 53
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story: "reporting that Standards and Poor’s had raised EPB’s credit rating.” In fact,
the linked article included this praise for the network:

Several positive factors have emerged since the most recent S&P bond rating of
‘AA’. With nearly 45,000 homes and businesses connected, the EPB Fiber Optics
business continues to build market share and is providing the electric system
significant financial benefit.%3

Frankly, it is hard to understand this contradiction. An unbiased researcher
would have clearly stated that EPB’s bond rating had gone down and been restored.
A totally dishonest researcher would not have included the accurate information in
the footnote. Perhaps it was just sloppiness, but these are the kinds of mistakes that
cast doubt on the report’s integrity and intent.

The report repeatedly uses numbers out of context, likely in an effort to scare
readers. We noted above that the report suggests that Chattanooga and Lafayette
spent more than the norm in building their networks. This is to be expected as they
are among the largest cities to invest in FTTH the networks. The authors routinely
fail to place relevant numbers in context. For instance,

Since EPB - like most local utilities, is a monopoly, the has the effect of exposing
the entire city - FTTH subscribers and non-subscribers alike - to the
substantial debts incurred in building the network.%*

A useful question to answer would be how a ratepayer would be impacted by
the failure of that debt, something we noted in our case study on EPB in Broadband
at the Speed of Light. EPB CEO Harold DePriest noted that in a worst-case scenario,
where they squandered all the borrowed money and failed to generate even a dollar
of revenue and had no equipment even to sell afterward, a ratepayer would see their
bill go up $2-$3 per month.6> Though other communities do face more serious
consequences in their worst-case scenario, these authors refuse to contextualize the
pros and cons of municipal networks.

The authors are unpersuaded that EPB Fiber has attracted jobs to the region,
saying that jobs are often attributable to other factors like tax breaks. Tax breaks do
indeed have an impact, but it is hard to imagine entrepreneurs flocking to
Chattanooga to build their apps using the same basic services from Comcast cable
and AT&T DSL available in nearly every metro region. Though they commented on
Chattanooga having a net loss of jobs over one period, they failed to mention other
evidence suggesting that Chattanooga was seeing a surge of economic development.
In a recession, losing fewer jobs than everywhere else is still a success. As we wrote
in Broadband at the Speed of Light, the Chattanooga Chamber of Commerce reported
that interest from potential employers was higher than it had been in 29 years.
Business Facilities Magazine ranked Chattanooga as the top U.S. metro area for
economic growth potential.66

63 http://www.chattanoogan.com/2012/10/19/236771/EPB-Gets-Bond-Rating-Upgrade.aspx
64 See Davidson and Santorelli, Page 55

65 See Broadband at the Speed of Light, page 35

66 See Broadband at the Speed of Light, page 47
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The conclusion to the section on EPB ends with a suggestion that
Chattanooga would have been better off investing hundreds of millions into bridges
or other infrastructure. The authors fail to appreciate that investment in municipal
networks are not zero sum games. EPB would not have been able to raise $400
million to spend on bridge repair. However, given the impact of EPB Fiber on the
community and local economy, the resulting economic activity will likely result in
more public funds being available to address the other infrastructure concerns.

Wilson Case Study

The Wilson case study has the same types of imbalances noted in that of EPB.
Rather than rehashing, we want to focus on a claim that demonstrates the authors’
ignorance regarding why municipalities invest in fiber networks. This observation
relates to an undercurrent within the case study that the community of Wilson may
not need an advanced network because it has not demonstrated sufficient demand.
They write:

Perhaps more important is that this GON was built in an area with low
consumer demand for and use of broadband. Deploying a broadband network
in such an area not only jeopardizes the ability of the system to become
profitable and self-sustaining, it also serves as another example of the
seemingly myopic focus on supply side issues in the broadband space.5”

To the authors, building a globally competitive FTTH network in Wilson, a
community with a historically agriculture and manufacturing focus is foolish
according to their academic graphs of supply and demand. For the purposes of this
argument, we will ignore the fact that Wilson’s Greenlight has become self-
sustaining despite the authors concern that such an accomplishment would be
difficult (the term profitable is odd in dealing with a non-profit model).

[t is important to note that the authors may have been confused by yet
another basic error in their work - they claim “Wilson’s leading employers tend to
be manufacturing firms, which typically do not require gigabit broadband to
operate.®8” First, Wilson's Greenlight offers a variety of services and just about every
employer today needs a reliable Internet connection. An hour of downtime results
in unacceptable losses in productivity. Our case study on Wilson, Carolina’s
Connected Community: Wilson Gives Greenlight to Fast Internet,®® notes that one of
the reasons Wilson built Greenlight is that Time Warner Cable’s network was
perceived to be unreliable.

However, a bigger problem with the authors’ claim is that it is not true based
once again, on their own source. They cite two charts from Wilson that list the top
employers and four of the top five employers are not manufacturing related.”® They

67 See Davidson and Santorelli, page 90-91

68 See Davidson and Santorelli Page 90

69 See Carolina's Connected Community: Wilson Gives the Greenlight to Fast Internet, Todd O'Boyle and Christopher Mitchell,
Institute for Local Self-Reliance and Common Cause, December 2012, http://www.ilsr.org/wp-

content/uploads/2012/12 /wilson-greenlight.pdf

70 http: //www.wilsonedc.com/wp-content/uploads/2011/04 /Wilson_NC_Data_Standards_Table_3.pdf
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include banking, health care, and education. And though Wilson does not list its
clients, we understand the biggest employers in the region use it, including
manufacturers.

But the important question from Wilson's experience is this: If you are the
mayor of Wilson and want to diversity the local economy with high tech jobs, how
can you do that without building a fiber network? Many of the firms that have
moved to Wilson since Greenlight was launched would not have moved there
without the network.”?

In short, the problem is classic chicken and egg; without a “supply” of
broadband, it is hard to create “demand.” It is far from clear how well the standard
concepts of supply and demand fit a general purpose technology’? like Internet
access. However, it is quite clear that the authors fail to understand even the basic
context and motivation behind municipal networks despite attempting to explain it
to readers in this report.

Conclusion - Davidson and Santorelli Are Confused at Best, But Likely Biased Against
Municipal Networks

The numerous mistakes and apparently deliberate mischaracterizing of basic
facts relating to community networks suggests that this paper was deliberately
crafted to reinforce the arguments of incumbent cable and telephone companies.

We have detailed disturbing biases, omissions, and errors in this paper. In
fact, there are many we did not address for the purposes of keeping these comments
to reasonable length. Others include that the authors are apparently unaware that
the Monticello, Minnesota, network was actually a partnership with a local private
company that delivered the services. As such, it isn't even clear that it qualified as a
GON per their definition. They characterize Muni Wi-Fi approaches as entirely
public despite the contracts between Earthlink and Philadelphia having a closer
similarity to the Google arrangements with cities like Kansas City.

The FCC would do well to disregard any lessons this report claims to offer.

VIII. Private Businesses are Not Necessarily More Efficient Than Public
Sector

In contrast to some opposed to local authority on these matters, we do not
seek to argue that either the public or the private sector is inherently superior to the
other. We firmly believe that both have important roles to play in providing United
States with high-speed Internet access. But it is with concern that we read claims
that the private sector is inherently more efficient and better than the public. In the
hopes of achieving a proper balance, we offer the following cautionary notes.

7t For more information about businesses moving to Wilson, see http://www.muninetworks.org/content/being-gig-city-
incubating-small-businesses and http://www.muninetworks.org/content/being-gig-city-its-all-about-upload.
72 http://en.wikipedia.org/wiki/General_purpose_technology
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The American Customer Satisfaction Index ranks Comcast and Time Warner
Cable as the most hated companies in America. Similar surveys regularly suggest
that national telecommunications companies are among the most hated generally.
With that in mind, how odd to read the following passage from the American
Consumer Institute, “municipal-owned broadband services can exhibit gross
inefficiencies, poor quality of service and slow speeds...””3

ILSR has worked with many municipal networks, visiting many of them
across the United States. We have interacted with people that take service from
them and overwhelmingly, subscribers rave about their services. Many specifically
built their network as an alternative to the gross inefficiencies, poor quality of
service, and slow speeds of the cable and DSL networks already in town. Compare a
recent Charter decision to cut back on customer relations’# or a recent story from
AT&T in Dallas?> against the praise Chattanooga receives for its services’¢ or how
Longmont lowered its prices to business customers after it realized it made a simple
miscalculation of the rates resulting in a higher charge than necessary.””

Some of those opposed to public telecommunications networks have
embraced the broader argument that public enterprise inherently provides services
less efficiently than the private sector. They contend that by not being subject to
the discipline of the marketplace the public sector is bureaucratic, wasteful and
plodding. The private sector, in comparison, is supposedly more motivated, more
efficient, more innovative and more dynamic.

The comments of AT&T admit that the private sector is not so efficient that it
can provide access to everyone absent government involvement.”® However, the
solution from AT&T is not to allow local governments to be self-reliant; instead
AT&T believes the federal government should further subsidize AT&T’s services.
Rather than Chattanooga and Wilson connecting their neighbors with FTTH at no
cost to taxpayers, AT&T apparently believes the more efficient approach would be
for taxpayers to subsidize a DSL or LTE connection from AT&T via support from the
Connect America Fund. While some commenters argue that municipal networks
could result in taxpayer dollars being used, AT&T has no problem pushing a policy
solution that would ensure taxpayer dollars are used, so long as they are directed to
firms like AT&T.

One of the reasons it’s so easy to condemn the public sector is that it is public.
The decision making process for local governments require openness, transparency,
and input from local stakeholders. The private sector, on the other hand, is not
bound by such expectations for engagement or disclosure, claiming its information
is often proprietary.

73 ACI comments page 3

74 http://stopthecap.com/2012/12/05/charters-idea-of-customer-service-improvement-fire-the-social-media-team-in-cost-
cutting-maneuver/

75 http://muninetworks.org/content/att-fails-big-dallas-makes-big-claims-austin

76 http://muninetworks.org/content/chattanoogas-fiber-network-praised-great-customer-service

77 http://muninetworks.org/content/early-lessons-longmont-community-broadband-bits-podcast-106

78 AT&T comments, page 5
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In a wide range of sectors, including telecommunications, public enterprises
have proven at least as efficient as their private counterparts and in many cases
more efficient them.

Telecommunications Bankruptcies

Opponents of local authority have identified a handful of public networks
that have suffered losses. These are dwarfed by the much higher number of private
telecommunications companies that have declared bankruptcy, in many cases as a
result of management malfeasance. Between 2000 and 2002, 25 telecoms
companies declared bankruptcy.”® In 2002, Adelphia declared bankruptcy after
disclosing $2.3 billion in off balance sheet debt and the indictment of five corporate
officials for financial improprieties.8? In 2009 after four executives were indicated
for improper financial reporting Charter declared bankruptcy.8! In 2009 FairPoint
Communications declared bankruptcy, resulting in a loss of more than $1 billion.82
WorldCom, which at the time carried half the world’s internet traffic and about a
quarter of the U.S. long distance went bankrupt after announcing it had overstated
earnings by more than $3.7 billion. TNCI, NTL, Metromedia Fiber, Cordia
Communications, AstroTel, Norvergence, Global Crossing, Winstar. The list of
private telecommunications companies that have been mismanaged to the point of
collapse is long.

Where public telecommunications networks have financially faltered the loss
has usually been borne by investors, not taxpayers, similar to the case with private
telecommunication company losses. We should bear in mind that taxpayers also
bear part of the cost of private company bankruptcies since investors will deduct
the losses from their taxes. Thus the cost just to taxpayers of private
telecommunications company mismanagement arguably has been orders of
magnitude greater than that caused by losses in public networks.

Electricity Generation and Distribution

More than 2000 cities own their electricity power plants and distribution
networks. Dozens of studies affirm that these public enterprises have been managed
at least as efficiently and effectively as their investor owned utility counterparts. A
2006 analysis of 10 peer-reviewed journal articles published from 1970-1989 found
that five found public power systems more efficient or lower in cost, three found no
statistically meaningful difference, and two found public systems less efficient.83
The authors conclude, “A careful examination of the modern literature on the
relative efficiency of publicly-owned versus privately-owned electric utilities in the

79 http://people.stern.nyu.edu/jsimonof/classes/2301 /pdf/banklog.pdf

80 www.casact.org/cera/.../rt1-aldelphia.doc

81 http://dealbook.nytimes.com/2009/11/30/charter-emerges-from-bankruptcy

82 http://bangordailynews.com/2011/01/25 /business/fairpoint-emerges-from-bankruptcy-with-reduced-debt-of-1-billion/
83 http://www.publicpower.org/files/PDFs/15%20aug%20Sent%20Kelly-Hausman%20Slovenia%20.pdf
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U.S. leads to the following conclusion: neither publicly-owned nor privately-owned
electric utilities in the U.S can be shown with definitive, conclusive empirical
evidence to be more economically efficient than the other."

School buses

Public schools systems that contract out student bus transportation pay
higher costs without receiving better service. One Ohio study found the median cost
per mile and cost per pupil were significantly higher in districts that contracted out
than in districts with in-house transportation systems.8* An Oregon study found that
prices increased while the quality of services decreased as did the quality of worker
pension and health benefits and the level of employee morale.8> A study in
Pennsylvania concluded that contracting out substantially increases state spending
on student transportation.8¢ One might ask why 75 percent of Pennsylvania’s school
districts continue to use private firms. Back in 1970 the Pennsylvania School Code
added a provision requiring the state to reimburse school districts that contract out
at a higher rate. The result is that while bus privatization costs Pennsylvania
taxpayers more, the state subsidy often slightly reduces the cost to the contracting
school district itself.

Roads

The tax code gives private companies a huge subsidy by allowing them to
depreciate the cost of leased infrastructure assets over 15 years, even though the
Bureau of Economic Analysis (BEA) says the useful life is 45 years. Nevertheless, as
the Wall Street Journal recently reported, last year American Roads LLC, which
operates toll roads in Alabama and Michigan, restructured its debt through Chapter
11 bankruptcy proceeding.8” In 2011 San Diego’s South Bay Expressway wiped
hundreds of millions of dollars of debt from its balance sheet via a Chapter 11
proceeding. ITR Concession Co LLC, which has a 75 year lease on the Indiana Toll
Road recently filed for bankruptcy to restructure some $6 billion in debt.

Prisons

Many studies have found that private prisons are more costly to operate than
public prisons and that when they do save money it is from cutting staff, reducing
training and providing substandard services.?8 An internal review by the State of
Arizona, a leader in adopting private prisons, found that minimum security prisons

84 http://www.afscme.org/news/publications/privatization/taking-them-for-a-ride-an-assessment-of-the-privatization-of-
school-transportation-in-ohios-public-school-districts

85 http://pages.uoregon.edu/lerc/pdfs/allcostsconsidered.pdf

86 http://keystoneresearch.org/sites/default/files/RunawaySpending.pdf

87 http://online.wsj.com/articles/indiana-toll-road-operator-files-for-bankruptcy-1411395866

88 http://sentencingproject.org/doc/publications/inc_too_good_to_be_true.pdf
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were no cheaper when run by the private sector, while privately run medium-
security prisons were actually more expensive.8?

Education: Student Loans

In 2005 the Congressional Budget Office compared the impact on taxpayers
of a student loan made by a private bank but guaranteed by the federal government
with a direct loan from the federal government. The CBO found that for every $1 of
loan guarantee taxpayers lost 15 cents.? For every $1 loans made directly by the
federal government, taxpayers made 2 cents. On a $3,000 student loan repaid in 10
years, the CBO estimated the cost to taxpayer for a guaranteed loan would be
$450. A direct loan, however, would benefit taxpayers by $63.

Summary

In short, simplistic claims that the private sector is inherently superior to the
public are incorrect. One of the reasons we feel so strongly that the decision over
whether to build a municipal network should be vested at the local level is that local
officials and voters are the best equipped to understand their blend of assets and
challenges. In short, they know best whether the community should take action, and
if so, how. It may be a purely public network, a partnership, or even simply deciding
to hope the incumbent invests eventually.

IX. Right of First Refusal is Unworkable and Not a Policy Likely to Result in
Improved Access to High-Speed Broadband Services.

AT&T is just one of the commenters that encouraged or even hinted that
municipal networks should not be permitted unless existing providers offer their
blessing.®1 This “right of first refusal” is poor policy. No rational profit maximizing
firm will give its blessing to a new competitor.

The experience of Pennsylvania provides evidence that a right of first refusal
is counterproductive. Though significant swaths of the state lack meaningful access
to high capacity connections, no local government has been able to invest in a
municipal fiber network serving non-public subscribers since the state enacted a
right of first refusal requirement.”?

Pennsylvania law requires local governments to build a network only if a
provider refuses to provide a requested level of service but it sets no standards to
determine whether a provider is actually offering the level of service in an
affordable or widely accessible way. Thus, a provider may say it already is providing

89 http://www.anselm.edu/Academics/Majors-and-Departments/Criminal-Justice /Faculty/Elaine-Rizzo /Prison-Privatization-
Report.htm

9 http://www.cbo.gov/sites/default/files /cbofiles/ftpdocs/110xx/doc11043/03-25-studentloans.pdf

91 AT&T Comments at page 4

92 66 Pa. Cons. Stat. Ann. § 3014(h)
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a service, priced at $10,000 per month, and preclude a community from building a
network that would offer the service at a reasonable rate. This is one of the many
problems with the right of first refusal model - incumbents are certain to game any
such requirement in an entirely rational effort to thwart competition.

Before a Michigan municipality may build a network, it must offer an RFP the
private sector and may only build if it receives fewer than three qualified bids.?3
This approach fails to recognize the substantial differences between publicly owned
and privately owned networks and why a community may want to choose a
community owned fiber network even if a commercial alternative was feasible.

For example, though Chattanooga’s EPB uses a GPON technology, as is very
common in other networks including Verizon’s FiOS, the fact that Chattanooga’s
network was locally owned allowed it to innovate in ways that the same technology
when operated by Verizon would not have. This includes the nation-leading
approach to a smart-grid that has helped to attract well over 1,000 jobs to the
region.”* Though Verizon had a head start in building FiOS, Chattanooga was the
first community in the nation to offer a gigabit to any address, earning it national
praise. And Chattanooga has foregone any price increases on its Internet service
since launching five years ago, something that is hard to imagine among the large
cable and telephone companies.

Right of first refusal fails to recognize that some of the benefits a community
may want from a robust, next-generation Internet network will flow only through
certain ownership models. As such, communities must be authorized to decide for
themselves what model is most appropriate without interference from state or
federal policy. Simply because a minimal level of service is available from a private
provider should not preclude a municipality from investing in network
infrastructure to offer high-speed broadband that better meet the bandwidth needs
of the community. Because a municipality has a privately owned dirt road, state or
federal laws should not prohibit it from building a modern highway.

Municipal Networks Should Not be Restricted to Purely Unserved Regions

Some commenters seek additional limits on when community should be
allowed to invest in a local network. Local broadband networks promote the
deployment of high-speed broadband services in areas already considered "served"
by incumbent providers and should not be limited to "unserved" areas. The
Commission should reject this approach and reject any conditions that seek to limit
local networks in such a manner.

93 Mich. Comp. Laws Ann. § 484.2252
95 Prepared Remarks of FCC Chairman Tom Wheeler, “The Facts and Future of Broadband Competition,” 1776 Headquarters,
Washington, DC, September 4, 2014.
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The policy question should be whether the broadband services available
locally meet the current and future needs of a community as determined by the
community itself. A community should not be prevented from exercising local choice
on infrastructure investment simply because it is deemed to be “served” by existing
broadband services, particularly if those services are based on an increasingly
outdated and inadequate definition of broadband. The Petitioners in this proceeding
chose to build their local networks because they felt their local bandwidth needs
were not being met by the services available and that investments to improve
service would not occur otherwise. Indeed, OTI’s initial comments point out the
growing number of communities exploring investing in broadband infrastructure as
they publicly voice their frustration with the fact that, while they would be
considered “served” by existing providers, the broadband service available in their
areas is not adequate to meet their needs.

As Chairman Wheeler pointed out in a recent speech on broadband
competition, faster speeds are increasingly becoming a necessity and work needs to
be done to ensure that more Americans access to competitive choices for high-speed
broadband.?> Municipal broadband networks support this policy goal. They offer
residents and businesses in some communities globally competitive high speed
Internet access and provide community anchor institutions with the ultra-high
bandwidth resources they need.?®

As the Internet Association writes “[t]he Commission is right to carefully
examine state laws adopted to prevent a local government from creating a high
speed broadband service... the Commission should carefully examine not only
whether these state laws are standing in the way of deployment of broadband into
new areas, but whether they are impeding the deployment of truly advanced
services.”” Local broadband networks are a source of innovation and an important
resource to help increase deployment of high-speed broadband services to the
American public.

Our report, All Hands on Deck, examines how two counties in Minnesota, both
recipients of broadband stimulus funds, responded in different ways to the
challenge of building a county-wide FTTH network when some areas of the region
already had basic access to the Internet.”® The cable and DSL services in these towns
may exceed the 4/1 standard, but not by much. Lake County chose to build across
the entire county to ensure every business and resident can take advantage of
modern technology. Lac qui Parle County and its partner Farmers Mutual
Cooperative chose to build everywhere except in the County seat because it already
had cable and DSL access. Now the County seat is a lags behind the rest of the

95 Prepared Remarks of FCC Chairman Tom Wheeler, “The Facts and Future of Broadband Competition,” 1776 Headquarters,
Washington, DC, September 4, 2014.

96 OTI Comments at 2, 9-10.

97 Reply Comments of the Internet Association, GN Dockets 14-115, 14-116 & 14-126, September 19, 2014 at 7.

98 See All Hands on Deck
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region. Businesses and residents have comparatively poor Internet access, creating
an incentive to move just outside of town.

Neither of these approaches comes without tradeoffs but in the case of Lake
County, it is not clear the businesses model of connecting the unserved would cash
flow without the comparatively more dense and more profitable areas that were
already served, albeit at a minimal level, by a national cable company. Requiring
networks to only serve the hardest areas to connect may result in unsustainable
networks, which would be poor policy.

X. Municipal Networks Do Not Deter Investment

When evaluating claims that municipal networks supposedly deter private
investment, the FCC should recognize the complicated relationship between public
and private investment. Public investment, far from crowding out private
investment, can increase private investment. For instance, the Wisconsin Business
Alliance supports the right of communities to decide for themselves if a municipal
network is a wise investment. This is how they see it:

Decades ago, Wisconsin’s leaders invested in the dairy industry’s success by
paving nearly every road that led to a dairy farm. This forward-thinking
investment created lasting benefits for dairy farmers and also for their
communities and our state as a whole.””

There are two types of investment that the FCC should consider separately in
evaluating claims that municipal networks deter investment. The first is whether it
deters investment by telecommunications firms and the other is the impact of
municipal networks on all other forms of investment.

Telecommunications Investments

While those opposed to the restoration of local authority often state that
municipal networks crowd out private investment, the opposite is true. The
majority of areas served by publicly owned networks could not entice large private
providers to deploy in their communities or to offer anything beyond basic services.
Our All Hands on Deck report details the attempts of numerous communities to work
with incumbent providers to increase investment in the incumbent network. In each
case, the provider refused to work with the community, even when a city offered to
fund the network and give it to the incumbent. In some cases, as with Lac qui Parle
County and Frontier, local Frontier officials were enthusiastic about a partnership
but were subsequently overruled by higher levels of management.

99 See http://www.wisconsinbusinessalliance.com/broadband/
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In our experience, the investment decisions of a large firm are often made
years in advance and are made with regard to larger regions rather than on the
basis of individual cities that may or may not have invested in a municipal network.
The exceptions to this have been on the side of increased investment, not less. In
fact, we only know of two communities where incumbents have ceased investing or
left the area after competition from a municipal network - Glasgow, Kentucky and
Muscatine, lowa. However, we have seen many instances in which private firms
have increased investment following a municipal network.

Monticello, Minnesota asked TDS and Charter Communications to upgrade
services but both declined to invest in their networks. Voters overwhelmingly
approved a referendum to build a municipal network in 2007. Not long after, TDS
began deploying its own fiber network in the community after maintaining for years
that its DSL was adequate.100 Today, residents and businesses in Monticello enjoy
one of the most competitive and reasonably priced markets in the Midwest.

The North Georgia Network (NGN), one of the first ARRA awarded projects,
deployed fiber to a region north of Atlanta. Before the network, incumbent
Windstream refused to invest in upgrades even though local businesses begged the
carrier to upgrade beyond the slow DSL in the area. Today, Windstream is deploying
fiber throughout the area, apparently inspired by demand for better services in
north Georgia.101

In Russellville, Kentucky, the municipal electric utility began offering
wireless Internet access in 2005 because the only options were slow AT&T DSL and
expensive satellite. Since that time, Verizon and Blue Grass Cellular began
competing in the area. 102

Lafayette, Louisiana was accustomed to waiting for upgrades to the Cox cable
network. They felt that Cox prioritized its properties on the coasts, but after
Lafayette built LUS Fiber, Cox made Lafayette the first city to get its DOCSIS 3
upgrade.103

As Netflix notes in its initial comments, Wilson'’s fiber network has spurred
investment by other telecommunications firms that are not likely to have invested
in Wilson.1%* Many municipal networks lease dark fiber to other
telecommunications providers, which allows those providers to expand their

100 “Minnesota Local Governments Advance Super Fast Internet Networks,” 2013, ILSR policy brief, http://www.ilsr.org/wp-
content/uploads/2014/04/mn-bb-policy-brief-01.pdf

101 http://www.muninetworks.org/content/first-btop-project-connects-rural-north-georgia-communities

102 http: //www.muninetworks.org/content/high-speed-blue-grass-state-russellvilles-gig, Russellville has chosen to focus on
its triple-play fiber network. The network pays a voluntary video franchise fee to the city whereas satellite providers do not.
The broadband utility also contributes payment in lieu of taxes. Once the City identified a market for wireless service, new
entrants were not afraid to invest.

103 See Broadband At the Speed of Light

104 Netflix comments page 4.




29

services at a lower cost than having to install their own fiber.19> Verizon Wireless
uses Axcess Ontario in New York to lower its costs of connecting cell towers.106

Empirically, we have seen scant evidence that municipal networks deter
investment. And theoretically, we would not expect it. As argued below, municipal
networks do not represent unfair competition to existing providers, just
competition. And as such, standard economic theory predicts more investment, not
less. Firms are not expected to invest more in areas where they have significant
market power because they can extract significant profits even in the absence of
investment. But when competition emerges, they must invest more to ensure they
continue to be profitable. We have seen no evidence that the reduced market share
of existing cable and telephone companies resulting from municipal networks
renders them unprofitable. Rather, we suspect they merely begin achieving returns
consistent with a competitive market rather than a duopolistic one.

[f there were any evidence that municipal networks deterred investment, we
would expect to observe differences in deployment patterns, with higher levels of
investment where local authority has been revoked. There is no such evidence.
Nebraska and Missouri communities, where they have little authority to build
networks, have the same basic access as Kansas and Oklahoma, where there they
continue to keep power closer to the people. Since North Carolina effectively barred
municipalities from building networks, no evidence has emerged that providers
there have changed investment patterns in ways they have not done in Georgia, for
instance.

Open Access Allows Smaller Providers to Compete

[t is important to specifically consider the advantages of open access models
in opening a space for providers to offer service. In Mount Vernon, Washington, the
community built a fiber network that lowers the cost of offering services to area
businesses. There are currently 8 service providers offering services to businesses
via the publicly owned fiber optic network.19” Though Santa Monica offers services
via its own CityNet, it also makes dark fiber available to other providers to help
them connect their customers.108

Private ISPs like ForeThought in Denver and XMission in Salt Lake City have
written the FCC to explain that their business models are enhanced when they can
lease city-owned fiber and/or conduit.1%? The UTOPIA network allows XMission to

105 For instance, see the city of Lakeland, dark fiber in Florida, http://www.muninetworks.org/content/dark-fiber-paying-
floridas-lakeland.

106 http://www.muninetworks.org/content/axcess-ontario-officially-complete

107 http://wa-mountvernon.civicplus.com/Index.aspx?NID=562

108 See Santa Monica City Net: An Incremental Approach to Building A Fiber Optic Network, Eric Lampland and Christopher
Mitchell, Institute for Local Self-Reliance, March 2014, http://www.ilsr.org/wp-content/uploads/2014/03/santa-monica-city-
net-fiber-2014-2.pdf

109 See the Attachments of ILSR initial filing for letters from ForeThought and XMission.
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offer services to many more customers than it would be able to reach if it were
forced to build a fiber line to each premise.

The open access networks in Chelan, Washington, and Grant, Washington,
allow a multitude of service providers to compete in offering residential and
business services that few of them could afford to do if they have to each build their
own fiber network.110 Contrary to claims from commenters in this proceeding, the
presence of a community network can increases the number of new entrants to the
market, especially small and mid-sized providers who do not have the capital to
build their own infrastructure.

All Other Investments

In our experience, a major motivation for local governments to invest in a
municipal network is to spur investment. As we detail in the next section,
communities lacking fast, affordable, and reliable Internet access suffer from lower
property values, an inability to lure new employers, and other harms. Discussions
with those forming the Wired West community fiber network in western
Massachusetts reveal that many prospective home buyers refuse to even tour
homes that lack a modern Internet connection. Even if a municipal network were to
decrease investment from one or two existing telecommunications firms (for which
there is little evidence), the increase in other types of investment resulting from
finally having access to essential infrastructure will almost certainly outweigh it.

XL Risk to Taxpayers Greater From Inaction Than Threat of Municipal
Network Failure

A number of commenters made the argument that municipal networks, in the
event of catastrophic failure, could result in higher taxes. Though very few
municipal networks have experienced this problem, we agree that catastrophic
failure of a business plan could result in higher taxes depending on how debt was
structured, with some approaches being riskier than others.

The theoretical risk of higher taxes on a community must be balanced against
other factors, however. For instance, a community that is losing jobs and seeing
property values fall because it lacks fast, affordable, and reliable Internet access may
also have to raise taxes to continue providing the same level of services. As noted
above, we have regularly heard from people living unserved and underserved areas
that prospective home buyers are not interested in any area lacking a modern
Internet connection.

110 Service providers on Grant PUD’s network here: http://www.grantpud.org/customer-service /high-speed-network/high-
speed-network-service-providers and those on Chelan here: http://www.chelanpud.org/service-providers.cfm
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The All Hands on Deck report examines Carver County in Minnesota, which
has built a fiber ring. When discussing it, Carver County Administrative Services
Division Director Steve Taylor spoke about the importance of fiber for attracting
economic development, saying: “It is almost a requirement now ... There is a demand
for this. I've had three companies me in the past six months if we have a fiber-optic
ring.”111 See our fact sheet on economic development and municipal networks.112

Communities must balance a possible future, though unlikely, outcome
against the pressing current needs. For instance, the city of Franklin, Kentucky, felt
it had few choices after AT&T refused to install the services requested by tenants of
an industrial park. Rather than lose those employers, it built its own network.113 The
local newspaper, Daily News, included this quote from a local official:

"It’s hard to recruit industry now if you don’t have (fiber optics),” said Dennis
Griffin, industrial recruiter for Simpson County. “A lot of industries, particularly
in this area, are satellite plants connected to their corporate offices, somewhere
else in the United States. They all need to be connected by fiber."114

The city of Auburn, Indiana, had to make the same choice and also built a
network that started just to keep one business in town but has expanded since to
connect other businesses and residents.115

Some commenters would have us believe that the decision to build a
municipal network is simply a luxury for an already well-served communities. The
communities we have worked with do not see it that way - they are responding to
an acute challenge that threatens their very future. Railroads, electricity, and
interstate highways all changed the history of communities across the United States.
Those that were connected thrived. Those left behind faltered.

As a final point, any claim that the catastrophic failure of a municipal
network somehow threatens state taxpayers is significantly exaggerated. To the
extent that a small minority of municipal networks have had to raise taxes after
struggling with the business plan, we are not aware of any that have impacted
taxpayers in the state. Though the cost of building these networks is significant,
local governments regularly spend far more on other projects. In nearly every case
imaginable, a local government that errs in building a network will have to deal with
the consequences itself - which is yet another reason local governments spend so
much time deliberating whether this strategy is appropriate for them.

111 See All Hands on Deck, page 7
112 http://muninetworks.org/sites/www.muninetworks.org/files/fact-sheet-econ-dev.pdf

113 http://www.muninetworks.org/tags/tags/franklin-ky

114 http: //www.muninetworks.org/content/franklin-municipal-fibernet-spurs-economic-development-serves-government-

kentucky
115 http://www.muninetworks.org/tags-160
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XII. Claims of Municipal Network Advantages over Rivals are Erroneous

In keeping with claims often made by powerful cable and telephone
companies in state legislatures when pushing laws to revoke local authority,116
some commenters claimed that municipal networks have unfair advantages over
their rivals in the marketplace. Such claims are overstated and outweighed by the
substantial benefits big private sector carriers have over municipal networks.

Many of the claims that municipal networks are subsidized by tax dollars are
without merit. For instance, though Steven Titch frequently alleges that LUS Fiber
receives taxpayer subsidies in his report on Lafayette, he fails to identify even one
example.l1” The American Consumer Institute claims Wilson is subsidized by other
city departments.118 This is factually inaccurate - the city of Wilson is well within
the law and standard practice by taking a loan from other city departments. ACI also
claims that Wilson's electric rates are somehow higher due to the presence of the
Greenlight service. Our report, The Empire Lobbies Back, discusses why Wilson’s
rates are higher than some others - it is due to Wilson’s membership in the
ElectriCities organization which has a shared responsibility in an over-budget
nuclear power facility. Among those in ElectriCities, Wilson’s rates are the second
lowest.119

Cities have been frequently accused of cross-subsidizing, but when
adjudicated the claims have been found to be baseless.1?0 In the case of Chattanooga,
EPB is regulated both by the state and Tennessee Valley Authority (TVA) as well as
publishing audits.

The first disadvantage municipal networks have is a lack of scale, particularly
when prevented from expanding in the manner than Tennessee and North Carolina
laws limit the petitioners in this proceeding. It is worth noting that neither state
limits where private firms may offer services, creating an obviously tilted playing
field. Telecommunications networks tend to have returns to scale, which means
larger firms have more advantages, especially a firm may employ more people
nationally than many of the rival municipal networks have living in the community.

Here is a basic rule: if a company employs more people than a city has
inhabitants and has revenues multiple orders of magnitude higher than the entire
city budget, that company probably also has some advantages over the municipal
network. These advantages include far lower cost of equipment and content due to
volume discounts. Even if we accept that municipalities have lower costs of capital
than the private sector, which is not necessarily true in many circumstances, any

116 For instance, see The Empire Lobbies Back: How National Cable and DSL Companies Banned The Competition in North
Carolina, Todd O'Boyle and Christopher Mitchell, Institute for Local Self-Reliance and Common Cause, January 2013,
http://www.ilsr.org/wp-content/uploads/2013/01/nc-killing-competition.pdf

117 See Attachment 1

118 See Comments of American Consumer Institute, page 11

119 See pages 4-5 of The Empire Lobbies Back.

120 For example, see the BVU Authority case study Broadband at the Speed of Light.
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advantage there is likely countered by the lower cost larger firms pay for just about
everything.

Another tremendous benefit is the value of incumbency. The existing
providers can lower their prices below what is sustainable to a new competitor
because existing providers have almost always already amortized the cost of
significant portions of the network. They don’t have to make the same heavy debt
payments a new market entrant must, which gives them considerable power to
initiate a price war.

Further, large companies can and do cross-subsidize by dramatically
lowering prices in competitive markets and supporting those low prices with the
profits from areas with less competition. For example, as detailed in All Hands on
Deck, after Minnesota’s Monticello Fibernet entered the market with a FTTH
investment, Charter Cable went door to door with an incredible offer: every channel
on the system and its highest Internet tier for a guaranteed two year rate of $60 per
month.121 The same package retailed for $145 per month in other Charter territories
that did not have competition. Given the number of channels involved, we cannot
imagine a scenario in which Charter is not losing money on each customer that takes
that deal.

From a public policy standpoint, the challenge of correctly balancing the law
to encourage a level playing field is extremely difficult - not just when measuring
public against private but even different types of private. For instance, is it fair for
an incumbent to have lower debt payments than a new, private rival? Is it fair for a
larger provider to have a lower cost of reaching customers by purchasing ads across
a larger market? These questions can be debated endlessly but we think the Georgia
Public Service Commission had the correct analysis when challenged with how to
enact a level playing field in the case of Marietta FiberNet:

Preventing anticompetitive practices, unfair competition, and abuse of market
position does not mean that the Commission must impose conditions on every
applicant which has some advantage not shared by every other applicant. The
Commission is required to treat all LEC's equally, not make all LEC's equal.
BellSouth and the large cable companies certainly enjoy better capital costs
than a typical small business owner. Does this put the small company at a
competitive disadvantage? Of course. Should the Commission determine which
LEC has the highest capital costs and require that all other companies impute
that amount into their rates to level the playing field"? Certainly not. If
Marietta has to comply with expensive open records requirements or expensive
municipal bidding requirements, should those costs be imputed into the rates of
all private companies? Again, no. Similarly, if BellSouth has a large tax write-
off one year, it would be ridiculous to require that they impute into their tax
rates the taxes they did not have to pay merely because some other company
may not have had a tax write-off that year.1%?

121 See All Hands on Deck, page 33
122 See http://www.baller.com/library-art-public.html
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XIII. Claims that Municipalities Could Abuse Role as Regulator Are
Theoretical and Incorrect

Some commenters have claimed a reason to limit local authority to over
whether or not to build municipal a network is that local a local government could
use its power as a regulator to discriminate against rivals in the marketplace.
However, local governments have little authority in regulating Internet access
and/or other telecommunications service providers. To the extent local
governments have power over such regulations, they are generally prevented from
favoring themselves.

One of the specific reasons ILSR supports municipal networks is because
local governments have so little regulatory power over Internet access. They cannot
compel reasonable rates, universal service, or other key public policy goals.
However, if they own the network, they are able to ensure such policy objections are
met over time.

Despite over 400 communities have publicly owned networks, commenters
offer only theoretical harms that local governments could cause (often in violation
of existing law). The theory requires an understanding that local governments are a
cohesive whole that operate in uniformity toward stated goals. If only. To the extent
a city may have regulatory power over telecommunications services, the relevant
department is likely distinct from a municipal network. The regulatory department
likely perceives even a municipal in a more adversarial light than commenters
suggest. In our experience, this is a universal truth of any bureaucracy, whether a
massive private company or a public entity. In the absence of both evidence and
even a compelling theory as to how local governments could abuse their supposed
regulator role, the FCC should disregard these claims.

Finally, USTelecom argues that the FCC would be better off if it focused on
right-of-way issues and resolving poll attachment issues, among others.123
USTelecom conflates multiple issues. Municipal networks also have trouble getting
on the poles because poles are often owned by entities such as investor-owned
electric utilities or telephone companies. Our All Hands on Deck report details how
pole-attachment delays have harmed several municipal networks and we have
anecdotally heard the same is true for broadband stimulus projects around the
country. However, no amount of preempting local authority will help any entity get
on a pole owned by a telephone company or investor-owned utility.

Local governments do have legitimate concerns and processes that should be
followed in accessing rights-of-way. For instance, a provider should not be
permitted to install a large tower on a residential property absent a process that
ensures it will not fall on passers-by. Similarly, allowing anyone access to the rights-
of-way without a proper process may well result in damage to the property of those

123 Comments of USTelecom, WC Dockets 14-115 and 14-116, August 29, 2014 at page 5
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already in the rights-of-way, which would hurt an incumbent entity’s ability to
succeed in the marketplace. Finally, though some clearly want free access to the
valuable rights-of-way that local governments manage on behalf of the community,
giving away such access without any return to the community may well amount to a
large subsidy to some providers.

We do believe there are improvements that local governments can make and,
in fact, detail several of them in our section on Dakota County in All Hands on Deck.
However, we do not believe that preempting local authority to manage the right-of-
way would lead to increased investment. Rather, we fear it will simply to lead to still
greater profits for entrenched incumbents that will continue to have little incentive
to invest in upgrades absent meaningful competition.

XIV. Proper Role of States is Not to Limit Local Authority to Build or Partner
to Improve Internet Access

A common theme in comments opposing the petitions is that states should be
free to have these debates and the FCC has no business telling states how to conduct
their business. We find these arguments unpersuasive.

To be clear, the FCC already tells states what they can and cannot do in
regulating private companies providing services. Local governments are a different
matter as they are considered an appendage of the state and states have greater lee-
way in regulating cities than they do private companies. It is interesting that some
commenters found it outrageous that one level of government would tell another
level of government what to do, especially if one the government being preempted
was closer to the people. It is supremely ironic that anyone would argue that states
should not be stopped from preempting local governments from taking action
because states are comprised of elected officials. CenturyLink asks, “If the States
were preempted from mitigating these risks, would there be anyone to protect
taxpayers from the potential for failure?”124

Our study of the American political system suggests both that local
governments officials are elected in the same manner as state officials and that local
government officials are in fact closer to the people than those in state legislatures.
Any argument that preemption is bad policy should embrace the restoration of local
control in this matter. To answer CenturyLink, local governments have to make
difficult decisions all the time that involve some potential for failure. And as we have
discussed above, a community with limited access to DSL and cable faces far greater
threats in the modern economy than a theoretical future harm that a municipal
network could fail.

124 Comments of CenturyLink, WC Dockets 14-115 and 14-116, August 29, 2014 at page 9
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In our conversations with people across the country, particularly from rural
areas, we have heard countless stories that the official state broadband maps are
incorrect. One such example is in Mississippi where a public service commissioner
fears the inaccurate map will harm the state’s ability to actually get service to
residents that do not have it.12> These maps do not even contain basic pricing
information, which would be incredibly useful to policy discussions. If states cannot
even compile reliable data on what providers offer throughout a state, why should
we believe the state is in a position to determine how any given community can best
meet its essential infrastructure needs?

As an organization that has followed the municipal network deliberations of
both local governments and state legislatures, we can report that both legislators
and city officials often begin without technical knowledge. Understand the
telecommunications industry and whether a municipal broadband network is a wise
strategy requires studying important, but challenging fields of economics,
technology, and policy. Over time, local government officials wade in, study it, and
eventually come to understand it. State legislators do their best, but their members
have fewer resources, including time, to become even conversant in the relevant
material. As a result, we have found local officials are typically better educated on
both the pros and cons of a municipal network approach than state legislators.

As we discussed in our original comments, states are farther removed from
the people and more subject to powerful interest groups like telephone and cable
associations. Local officials are also lobbied but remain more accessible and
accountable to the public if for no other reason than they have to live and work in
the community they represent.

A curious partisan dynamic has evolved on the issue of municipal networks.
Though the issue is rarely partisan at the local level, it has become decidedly
partisan at the state and federal levels. Our research suggests approximately 2 out 3
municipal networks are in communities that reliably vote Republican. A 2012 poll
found that 2 out of 3 voters, whether independent, Republican, or Democratic,
believed the decision over whether to invest in a municipal network should be made
locally.126 And though Lafayette, Louisiana, is considered one of the most
conservative cities in the country, both its Republican and Democratic parties came
together in endorsing the network. At the local level, Republicans and Democrats
decide whether a municipal network makes sense based on local circumstances -
whether it will improve the economy and quality of life.

But at the federal level, Republicans led by Ted Cruz in the Senate and Rep.
Marsha Blackburn in the House, have led a very partisan effort to ensure state
barriers to local decision-making remain in place. Some have noted Blackburn'’s top

125 See http://stopthecap.com/2012/12 /27 /telecom-company-influenced-broadband-availability-map-hurts-mississippi-
broadband-expansion/
126 http://www.mediademocracyfund.org/the-latest/election-2012-voters-how-they-view-internet
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donors have long been telecommunications firms that could be harmed by new
competition in the market.1?7

States have also become much more partisan with regard to this issue.
Consider the example of North Caroline, where Time Warner Cable, AT&T, and
CenturyLink urged the legislature to ban municipal networks for years. Until the
2010 election, the North Carolina legislature had the requisite hearings to keep the
lobbyists happy but took no action to actually revoke local authority. But after the
2010 election, many of the newly elected officials seemed to owe a greater
allegiance to those funding their campaign from outside their district to those within
it.128 One of the results of that new culture was the 2011 law that limits local
authority to build networks.

Despite all of the discussion in North Carolina about how inappropriate it
would be for local governments to use taxpayer dollars in building networks during
the 2011 debate over the law in question in the Wilson preceding, the state
proceeded in 2012 to authorize Counties to funnel taxpayer dollars to existing
providers to expand networks.12° The question does not seem to be whether
taxpayer dollars should be used but rather how they most rapidly be directed into
the hands of those with political power at the state level. We could find no record in
that bill’s history that counties subsidizing private firms would violate the sacred
marketplace by picking winners and losers, which was a theme when discussing
municipal networks in 2011. Once again, we are presented with the interesting
question of whether counties around Wilson will have to use taxpayer dollars to
induce private parties to expand when Wilson’s Greenlight is prevented from
expanding even though it has no intention of using taxpayer dollars to do so.

Given the incredible power of cable and telephone companies and their many
lobbyists, both states and the federal government have tended to be more
responsive to their needs than those of residents and even small businesses - few of
whom vote in a state or national election based on their feelings about local
infrastructure issues.

Fundamentally, municipal broadband projects are a matter of local
infrastructure. They should be guided by localized facts and information. State
policymakers, who lack technical knowledge as well as an understanding of the
situation in each community, are poorly suited to make this decision. The decision
should rest with local governments, where decision-makers have to live with the
consequences of either action or inaction - both positive and negative.

127 http://motherboard.vice.com/read /meet-marsha-blackburn-big-telecoms-best-friend-in-congress

128 http://www.newyorker.com/magazine/2011/10/10/state-for-sale
129 http://www.ncleg.net/gascripts/BillLookUp /BillLookUp.pl?Session=2011&BillID=S572&submitButton=Go
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XV. Section 706 Authority is Not Unlimited But Extends to Granting
Petitions

ILSR fully supports both the petitions of Chattanooga and Wilson, but feels
compelled to note that preemption is not a power to be taken lightly. Being the
Institute for Local Self-Reliance, we have a strong bias against preemption, because
we believe most decisions should be made at as local a level as possible, in keeping
with the principle of subsidiarity.

However, our analysis shows that Wilson and Chattanooga are specifically
requesting the FCC to remove preemptive laws. That fact that the FCC must
accomplish this goal of restoring local authority by exercising preemption is ironic,
but justified.

Though we believe the arguments of Chattanooga and Wilson regarding
Section 706 are correct, we believe there are limits to Section 706 that should be
noted.

In this case, using Section 706 power to preempt state laws is necessary to
restore the ability for the will of the people to be enacted, in this case to expand
Internet access. However, suggestions by US Telecom that Section 706 could be used
to overturn local right-of-way management processes may be incorrect.

Philosophically, we are troubled by a preemptive act that would frustrate
local government regulations. As the level of government closest to the people, we
believe these processes are entitled respect.

But legally, we question whether frustrating such local processes would
actually lead to greater deployment. Right-of-way regulations vary greater from
community to community and state to state. We are unaware of any convincing
evidence that those who make fewer requirements of firms wanting to be in the
right-of-way have higher levels of Internet service. Given the market structure in
most communities, restricting local authority to negotiate over right-of-way
compensation will likely lead to greater profits to the duopoly rather than increased
investment in the networks communities need.

In this case, two communities that are poised to expand the highest levels of
Internet access to their neighbors have been deliberately prevented from doing so
by state law passed at the behest of cable and telephone companies seeking to
restrict competition. If that does not fit the goals of Section 706, it is not clear what
would. However, this truth does not suggest the FCC should rapidly move forward,
preempting other rules where the facts may not be as strong.

In addition, these comments should not be construed to suggest that 706 is
adequate to solve all problems currently at issue before the Commission, and in
particular we note that 706 is, for example, not suited to addressing the network
neutrality harms identified in docket number 14-98.
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XVI. Conclusion

ILSR and the Rural Broadband Policy Group fully support the petitions filed
by Chattanooga and Wilson. Municipal networks are an important option for
communities that seek to expand advanced telecommunications services, including
high quality Internet access. Such networks encourage more investment. State laws
that limit local authority to either build networks or partner with other firms have
the effect of limiting both competition and the expansion of high quality Internet
access.

Respectfully submitted,
/s/
Christopher Mitchell
Director, Community Broadband
Networks
Institute for Local Self-Reliance

Edyael Casaperalta
Coordinator, Rural Broadband
Policy Group
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