Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of
Applications of

Comcast Corporation and Time Warner Cable Inc.
Charter Communications Inc. and SpinCo, MB Docket No. 14-57
For Consent to Assign Licenses
Or Transfer Control of Licenses

In the Matter of
Applications of
AT&T, Inc. and DIRECTYV, MB Docket No. 14-90

For Consent to Assign Licenses
Or Transfer Control of Licenses
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RESPONSE TO OBJECTIONS TO REQUEST FOR ACCESS TO
HIGHLY CONFIDENTIAL INFORMATION AND
VIDEO PROGRAMMING CONFIDENTIAL INFORMATION

On October 20, 2014, Discovery Communications, LLC (“Discovery”) filed objections in
both of the above-captioned dockets seeking to limit the ability of Cogent Communications
Group Inc.’s (“Cogent”) outside counsel and economic consultants (in the Comcast docket) and
Cogent’s outside counsel (in the AT&T docket) from accessing Highly Confidential Information
(“HCT”) and Video Programming Confidential Information (“VPCI”). A group of content
companies—CBS Corporation, Scripps Networks Interactive, Inc., The Walt Disney Company,
Time Warner Inc., Twenty First Century Fox, Inc., Univision Communications Inc., and Viacom

Inc. (together, the “Content Companies”)—also filed virtually identical objections in both



dockets seeking the same relief. All four objections, insofar as they relate to Cogent’s outside

counsel and economic consultants, are overbroad and prejudicial and, thus, should be rejected.

1.

2.

The individuals representing Cogent who have signed and filed an Acknowledgement of
Confidentiality pursuant to the Modified Joint Protective Order in each transfer
proceeding do not include any Cogent employees or anyone with “competitive decision-
making” authority.

Neither the Discovery Objection nor the Content Companies’ Objection state any basis to
believe that Cogent’s outside counsel and economic consultants will not adhere to the
requirements of the Modified Joint Protective Order.

Cogent’s outside counsel and economic consultants understand and respect the
competitively sensitive nature of Discovery’s and the Content Companies’ interest in
limiting disclosure of their carriage agreements and associated negotiation documents
(i.e., VPCI). In fact, Cogent’s outside counsel and economic consultants have not sought
access to VPCI documents, nor do they intend to do so.

The problem is that Discovery’s and the Content Companies’ Objections go beyond
VPCI.

a. With respect to the Comcast transaction, Discovery states: “Discovery objects to
providing HCI and VVPCI to the Submitting Individuals [which include Cogent’s
outside counsel and economic consultants].” Discovery Objections at 3
(emphasis added).

b. With respect to the AT&T transaction, Discovery states: “[Discovery] object[s]

to providing HCI and VPCI to (1) each of the Remaining Submitting Individuals



[which include Cogent’s outside counsel].” Discovery Objections at 4 (emphasis
added).

c.  With respect to the Comcast transaction, the Content Companies state: “[T]he
Content Companies object to providing HCI and VPCI to the Submitting
Individuals [which include Cogent’s outside counsel and economic consultants].”
Content Companies’ Objections at 3 (emphasis added).

d. With respect to the AT&T transaction, the Content Companies state: “[T]he
Content Companies object to providing HCI and VVPCI (1) to each of the
Remaining Submitting Individuals [which include Cogent’s outside counsel].”
Content Companies’ Objections at 4 (emphasis added).

5. As evident from the foregoing, the Objections, in an effort to protect Discovery’s and the
Content Companies’ legitimate interests in minimizing disclosure of VPCI, seek a far
broader and unjustified remedy. Specifically, they seek to bar Cogent’s outside counsel
and economic consultants from access to any HCI, even including HCI produced by
parties or non-parties other than the objectors.

6. There is no basis for such a draconian remedy.

7. There is also a solution. The Commission could revisit its decision to treat access to HCI
and VPCI as coterminous for purposes of the Acknowledgments of Confidentiality. In
particular, by trifurcating the Acknowledgements of Confidentiality into Confidential
Information, Highly Confidential Information and Video Programming Confidential
Information, the Commission can ensure that persons such as Cogent’s outside counsel

and economic consultants—who, as noted, have not sought and do not intend to seek



access to VPCl—are not unjustly precluded from accessing other forms of HCI that are
directly relevant to issues raised in Cogent’s submissions in both transfer proceedings.

8. Regardless of whether the Commission adopts the “fix” proposed in paragraph 7, supra,
or opts for a different solution, there is no basis to deny Cogent’s outside counsel and
economic consultants access to HCI that does not include VPCI. This is both critical and
time-sensitive, because if the relief sought in the Objections is granted then Cogent will
be materially prejudiced in its ability to fully present its replies in support of its petition
to deny (Comcast) and comments (AT&T).

9. Accordingly, insofar as it relates to Cogent’s outside counsel and economic consultants,

the relief requested in the Objections should be denied promptly.
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