
Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of )
)

Applications of )
)

Comcast Corporation and Time Warner Cable Inc. ) MB Docket No. 14-57
Charter Communications Inc. and SpinCo, )

)
for Consent to Assign Licenses )
or Transfer Control of Licensees )

OBJECTION TO REQUEST FOR ACCESS TO HIGHLY CONFIDENTIAL
INFORMATION AND VIDEO PROGRAMMING CONFIDENTIAL INFORMATION

Pursuant to the Modified Joint Protective Order in the captioned proceeding,1 CBS 

Corporation, Scripps Networks Interactive, Inc., The Walt Disney Company, Time Warner Inc., 

Twenty First Century Fox, Inc., Univision Communications Inc. and Viacom Inc. (collectively, 

the “Content Companies”), hereby object to the requests for access to Highly Confidential 

Information (“HCI”) and Video Programming Confidential Information (“VPCI”) submitted by 

or on behalf of each individual listed on Exhibit A hereto (“Submitting Individuals”).

The Submitting Individuals have each filed an Acknowledgement of Confidentiality 

seeking access to HCI and VPCI submitted to the Commission in this proceeding.2 Four of the 

Submitting Individuals are Outside Counsel or Outside Consultants for Time Warner Cable, a 

1 In the Matter of Application of Comcast Corp. and Time Warner Cable Inc. for Consent to 
Assign or Transfer Control of Licenses and Authorization, Modified Joint Protective Order, MB 
Docket No. 14-57, DA 14-1464 (Oct. 7, 2014). All capitalized terms not otherwise defined 
herein are defined in the Modified Joint Protective Order.
2 A copy of the Acknowledgments (and the cover letter that accompanied the Acknowledgments) 
is attached hereto as Exhibit B.
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party to the proposed transaction (the “TWC Submitting Individuals”).  Seventeen of the 

Submitting Individuals are Outside Counsel or Outside Consultants for Charter Communications,

another party to the proposed transaction (the “Charter Submitting Individuals”).  The remaining 

two Submitting Individuals are not affiliated with any of the parties to the proposed transaction 

(the “Remaining Submitting Individuals”).  Notice of these Acknowledgements was posted to 

the Commission website on or after October 16, 2014.  As far as the Content Companies are 

aware, no other Acknowledgments seeking access to HCI or VPCI were posted to the 

Commission Website on October 16, 2014.3

In the case of the TWC Submitting Individuals, the Content Companies object to the 

disclosure of HCI or VPCI produced by any party other than TWC to the TWC Submitting 

Individuals (and any of the TWC Submitting Individuals’ respective employees, as those terms 

are defined in Paragraph 13 of the Modified Joint Protective Order).4 In the case of the Charter 

Submitting Individuals, the Content Companies object to the disclosure of HCI or VPCI

produced by any party other than Charter to the Charter Submitting Individuals (and any of the 

Charter Submitting Individuals’ respective employees, as those terms are defined in Paragraph 

13 of the Modified Joint Protective Order). In the case of the Remaining Submitting 

Individuals, the Content Companies object to the disclosure of HCI or VPCI produced by any 

3 Under the Modified Joint Protective Order, no individual may access the Content Companies’ 
HCI or VPCI until the Content Companies “have an opportunity to object to the disclosure” of 
such information.  Modified Joint Protective Order ¶ 8.  Under the Order, the Content 
Companies have no notice of—and therefore no opportunity to object to—an Acknowledgment 
until notice of the Acknowledgment has been “posted to the Commission’s web page for this 
proceeding” at http://www.fcc.gov/transaction/att-directv.  Id. ¶ 7 & n.7.
4 Under the Modified Joint Protective Order, the Content Companies are entitled to object to the 
Submitting Parties’ requests for access because they are Third Party Interest Holders and have 
confidentiality interests in certain of the documents to which access is sought.
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party to the Remaining Submitting Individuals (and any of the Remaining Submitting 

Individuals’ respective employees, as those terms are defined in Paragraph 13 of the Modified 

Joint Protective Order).

I. None of the Submitting Individuals Should Be Permitted To Access HCI or VPCI.

The Content Companies’ objection rests on their longstanding objection to permitting any 

individual to access their highly confidential carriage agreements with the transaction parties and 

related negotiation materials.  Instead, the Bureau should follow the same approach the 

Commission has successfully implemented in other proceedings pursuant to which Commission 

personnel review HCI or VPCI in the custody of the Department of Justice.  Alternatively, the 

Bureau should place only the relevant portions of VPCI in the public record and redact and/or 

anonymize certain of the information contained in those materials.  This is especially appropriate 

here, where none of the Submitting Individuals has made a particularized, good-faith showing as 

to why each needs access to the Content Companies’ VPCI.  The substance of this objection is 

set forth more fully in the Application for Review filed by the Content Companies in the 

captioned proceeding on October 14, 2014.

This objection is applicable even though the TWC Submitting Individuals and Charter 

Submitting Individuals are affiliated with certain parties to the proposed transaction.  The 

Content Companies’ HCI and the VPCI are subject to strict restrictions on access.  The TWC 

Submitting Individuals and the Charter Submitting Individuals have made no showing that they 

would be entitled to access the Content Companies’ HCI and VPCI in the absence of the 

Commission’s grant of access to such information in this proceeding.  Indeed, under the 

confidentiality provisions of many carriage agreements, most (if not all) of the employees of a 

third-party purchaser of one of the parties to a carriage agreement are prohibited from knowing 
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the terms of that agreement until after the purchase closes—and even then, access to the 

agreement’s terms may continue to be tightly restricted. 

It makes no difference whether Time Warner Cable, any of the TWC Submitting 

Individuals, Charter, or any of the Charter Submitting Individuals would be entitled to access to 

HCI and VPCI if the proposed transaction closes; there is no guarantee that it will, and the 

Content Companies do not believe any of the TWC Submitting Individuals or Charter 

Submitting Individuals currently has the right to access the Content Companies’ HCI and VPCI. 

Moreover, even if TWC or some TWC Submitting Individuals would otherwise have a 

right to access this information, it cannot be the case that a total of 10 Outside Counsel (from two 

different law firms) and one Outside Consultant5—plus their employees—need access to the

Content Companies’ most sensitive information, including VPCI, to provide legal or consulting 

services to TWC in connection with the Commission’s review of the proposed transaction.  

Likewise, even if Charter or some Charter Submitting Individuals would otherwise have a right 

to access this information, it cannot be the case that 13 Outside Counsel (from two different law 

firms) and four Outside Consultants—plus their employees—need access to the Content 

Companies’ most sensitive information, including VPCI, to provide legal or consulting services 

to Charter in connection with the Commission’s review of the proposed transaction.  The volume 

of individuals seeking access to the Content Companies’ HCI and VPCI increases the likelihood 

of even inadvertent misuse of that information and makes it more difficult to detect the source of 

any improper use of that information.  And the fact that some subset of one of the transaction 

5 These totals include the seven Outside Counsel who were the subject of the Content 
Companies’ October 15 objection filed in this proceeding.  See Objection to Request for Access 
to Highly Confidential Information and Video Programming Confidential Information, MB 
Docket No. 14-57 (Oct. 15, 2014).
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parties’ lawyers may have had access to certain agreements of the other parties does not justify 

access for all lawyers for both parties to all agreements.  Otherwise, if the transactions do not 

close, there is an unacceptably high risk that one transaction party may later use for its benefit 

the terms of the other transaction party’s deals.

II. The Content Companies Specifically Object to Disclosure of HCI and VPCI to 
Certain Submitting Individuals.

Even if some individuals are permitted to access HCI or VPCI, there are additional 

reasons why certain Submitting Individuals should not be permitted to access HCI or VPCI.

A. George Paul

George Paul has sought access to HCI and VPCI on behalf of DISH Network.  DISH’s 

counsel has urged the Commission to protect sensitive, proprietary information in the context of 

a different proposed merger.  In connection with a proposed transaction to which DISH was a 

party, its counsel warned that the “inadvertent or intentional” disclosure of proprietary data to 

competitors “would have a devastating effect on [DISH’s] business and place the companies at a 

significant competitive disadvantage.”  The Content Companies share that very concern with 

regard to disclosure of HCI and VCPI in this proceeding.  

Based on prior Commission findings, there is a significant probability that individuals 

seeking access to HCI and VPCI on behalf of DISH will not adequately protect the Content 

Companies’ VPCI, and as a consequence of a lapse in protection, risk competitive harm in the 

video program distribution marketplace and otherwise disserve the public interest.6 Several 

6 In reviewing DISH's proposal to merge with Hughes, in which Steptoe represented DISH, the 
Commission noted that 

the Cable Bureau admonished EchoStar for failure to timely disclose that
information it was treating as confidential had been publicly disclosed, 

(continued…)
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courts also have noted DISH’s negligence in handling litigation documents. 7 These hazards are 

further discussed in the Content Companies’ Application for Review and Request for Stay filed 

on October 14, 2014. Accordingly, Mr. Paul should not be permitted to access such information 

on behalf of DISH.

B. William Black, Wayne Jortner, and Timothy Schneider

William Black, Wayne Jortner, and Timothy Schneider have submitted 

Acknowledgments of Confidentiality on behalf of the Maine Office of the Public Advocate. Mr. 

Black, Mr. Jortner, and Mr. Schneider, all of whom serve as an attorney with the Maine Office of 

the Public Advocate, do not qualify as an Outside Counsel or as an Outside Consultant and 

therefore should be prohibited under the terms of the Modified Joint Protective Order from 

viewing HCI or VPCI.  Accordingly, Mr. Black, Mr. Jortner, and Mr. Schneider should not be 

granted access to HCI or VPCI.

* * *

For the reasons stated herein, the Content Companies object to providing HCI and VPCI 

(1) to each of the Remaining Submitting Individuals, (2) to each of the TWC Submitting 

Individuals, to the extent that such individuals seek access to confidential information produced 

by parties other than Time Warner Cable, and (3) to each of the Charter Submitting Individuals, 

to the extent that such individuals seek access to confidential information produced by parties 

other than Charter.  A copy of this Objection is being provided to the Submitting Individuals’ 

thus failing in its 'duty of candor' to the agency, EchoStar Satellite Corp.
v. Young Broadcasting, 16 FCC Red 15070 (Cable Bur. 2001).

EchoStar Communications Corp., 17 FCC Rcd 20559, 20576 & n.122 (2002). 
7 See, e.g., VOOM HD Holdings LLC v.  EchoStar Satellite L.L.C., 939 N.Y.S.2d 321 (1st Dep’t 
2012) (affirming sanction of EchoStar for systematically destroying evidence in violation of the 
law and in the face of a prior federal court ruling).
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counsel, placing his or her employees on notice that they may not access such HCI or VPCI until 

this Objection (including the Application for Review referenced in this Objection) is finally 

resolved by the Commission and any court of competent jurisdiction.
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Respectfully submitted,

CBS CORPORATION, SCRIPPS NETWORKS 
INTERACTIVE, INC., THE WALT DISNEY 
COMPANY, TIME WARNER INC., TWENTY 
FIRST CENTURY FOX, INC., UNIVISION 
COMMUNICATIONS INC., AND VIACOM 
INC.

By: /s/ Mace Rosenstein__________________
Mace Rosenstein
Andrew Soukup
Laura Flahive Wu
COVINGTON & BURLING LLP
1201 Pennsylvania Ave., N.W.
Washington, DC 20004-2401
(202) 662-6000

Their counsel

October 21, 2014



EXHIBIT A
Submitting Individuals

1. Aidan Synnott, Outside Counsel for Time Warner Cable

2. Maria H. Keane, Outside Counsel for Time Warner Cable

3. Mark R. Laramie, Outside Counsel for Time Warner Cable

4. Jerry A. Hausman, Outside Consultant for Time Warner Cable

5. Carrie Apfel, Outside Counsel for Charter Communications

6. Mary Ellen Callahan, Outside Counsel for Charter Communications

7. Charles L. Capito, Outside Counsel for Charter Communications

8. Micah J. Cogen, Outside Counsel for Charter Communications

9. Caroline M. DeCell, Outside Counsel for Charter Communications

10. David M. Didion, Outside Counsel for Charter Communications

11. Samuel L. Feder, Outside Counsel for Charter Communications

12. John L. Flynn, Outside Counsel for Charter Communications

13. Mary E. Gulden, Outside Counsel for Charter Communications

14. Esteban M. Morin, Outside Counsel for Charter Communications

15. Luke C. Platzer, Outside Counsel for Charter Communications

16. Elliot Sheppard Tarloff, Outside Counsel for Charter Communications

17. Ilene Knable Gotts, Outside Counsel for Charter Communications

18. Jeffrey A. Eisenach, Outside Consultant for Charter Communications

19. Greg Kreischer, Outside Consultant for Charter Communications

20. Janusz Mrozek, Outside Consultant for Charter Communications

21. Carey Ransone, Outside Consultant for Charter Communications

22. George L. Paul, Outside Counsel for DISH Network



23. Victoria Jeffries, Outside Counsel for Netflix

24. William C. Black, In-house counsel for Maine Office of Public Advocate

25. Wayne Jortner, In-house counsel for Maine Office of Public Advocate

26. Timothy Schneider, In-house counsel for Maine Office of Public Advocate

27. Robert Loube, Outside Consultant for Maine Office of Public Advocate
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CERTIFICATE OF SERVICE

I, Mace Rosenstein, hereby certify that on this 21st day of October, 2014, I caused true 

and correct copies of the foregoing Objection to Request for Access to Highly Confidential 

Information and Video Programming Confidential Information to be served by Federal Express 

and electronic mail to the following:

Matthew A. Brill
LATHAM & WATKINS LLP
555 11th Street, NW, Suite 1000
Washington, DC  20004
matthew.brill@lw.com
Counsel for Time Warner Cable, Inc.

Francis M. Buono
WILLKIE FARR & GALLAGHER LLP
1875 K Street, NW
Washington, DC  20006
fbuono@willkie.com
Counsel for Comcast Corp.

John L. Flynn
JENNER & BLOCK
1099 New York Ave., NW
Washington, DC 20001
jflynn@jenner.com
Counsel for Charter Communications, Inc.

Victoria Jeffries
WILSON SONSINI GOODRICH & ROSATI
1700 K Street, NW
Fifth Floor
Washington, DC 20006
vjeffries@wsgr.com
Counsel for Netflix

George L. Paul
WHITE & CASE LLP
701 Thirteenth Street, NW
Washington, DC 20001
gpaul@whitecase.com
Counsel for DISH Network

William C. Black
Deputy Public Advocate
Maine Office of the Public Advocate
112 State House Station
Augusta, Maine 04333
william.c.black@maine.gov
Counsel for Maine Office of the Public 
Advocate

By: /s/ Mace Rosenstein__________________
Mace Rosenstein


