
Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of )
)

Applications of )
)

Comcast Corporation and Time Warner Cable Inc. ) MB Docket No. 14-57
Charter Communications Inc. and SpinCo, )

)
for Consent to Assign Licenses )
or Transfer Control of Licensees )
In the Matter of )

)
Applications of )

)
AT&T, Inc. and DIRECTV, ) MB Docket No. 14-90

)
for Consent to Assign Licenses )
or Transfer Control of Licensees )

CONTENT COMPANIES’ COMMENTS REGARDING
COGENT COMMUNICATIONS GROUP’S RESPONSE TO

OBJECTION TO REQUEST FOR ACCESS TO HIGHLY CONFIDENTIAL
INFORMATION AND VIDEO PROGRAMMING CONFIDENTIAL INFORMATION

CBS Corporation, Discovery Communications, LLC, Scripps Networks Interactive, Inc., 

The Walt Disney Company, Time Warner Inc., Twenty First Century Fox, Inc., Univision 

Communications Inc. and Viacom Inc. (collectively, the “Content Companies”), submit these 

comments regarding the Response filed in the captioned proceedings on October 21, 2014, by 

Cogent Communications Group Inc. (“Cogent”).1

1 Response to Objection to Request For Access To Highly Confidential Information and 
Video Programming Confidential Information filed by Cogent Communications Group, Inc., 
MB Docket Nos. 14-57, 14-90 (Oct. 21, 2014) (“Cogent Response”).
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To be clear, the Content Companies do not seek to delay the Commission’s review of the 

captioned transactions.  The Content Companies also do not seek to impede the Commission’s

access to Confidential Information, Highly Confidential Information (“Highly Confidential 

Information”), or Video Programming Confidential Information (“VPCI”).  The Content 

Companies, which are not parties to the proposed transactions, seek only to protect their 

affiliation and distribution agreements and related negotiation materials from being disclosed to 

third parties.2

Accordingly, if given the option, the Content Companies would object to 

Acknowledgments of Confidentiality only to the extent that a requesting individual seeks access 

to VPCI.  For example, the Content Companies have not objected to any individuals who seek 

access only to Confidential Information, because such individuals by definition cannot access 

VPCI.

However, the Modified Joint Protective Orders3 do not appear to permit this approach.  

Instead, under the Modified Joint Protective Orders, any individual who seeks access to HCI is 

also entitled to access VPCI.4 The form of Acknowledgment under the Modified Joint 

Protective Orders does not permit requesting individuals to indicate whether they seek access to 

2 See Application for Review of the Content Companies, MB Docket Nos. 14-57, 14-90
(Oct. 14, 2014) (“Application for Review”), at 14-25.
3 Modified Joint Protective Order, DA 14-1464 (MB Oct. 7, 2014); Modified Joint 
Protective Order, DA 14-1465, (MB Oct. 7, 2014) (collectively, “Modified Joint Protective 
Orders”).
4 Modified Joint Protective Orders, ¶ 2 (defining VPCI to include, among other things, any 
information that is HCI); see also Order, DA 14-1463, ¶ 11 (MB Oct. 7, 2014) (“Once an 
individual has executed an Acknowledgment under the Modified Joint Protective Orders and any 
objections have been resolved, permitting access to [HCI], the individual will also be permitted 
to review VPCI ….”).
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VPCI or whether they seek access only to other, non-VPCI, HCI.5 As a result, to prevent the risk 

of disclosure of their highly sensitive programming agreements and related negotiation materials, 

under the Modified Joint Protective Orders, the Content Companies find themselves in the 

position of having to object to each individual who requests access to HCI, even if that 

individual has no intention of accessing VPCI.

The Content Companies therefore welcome Cogent’s proposal for “trifurcation” of 

confidential information.6 While the Content Companies continue to object to permitting any 

third party to access their VPCI,7 the Content Companies have no similar categorical objection 

with regard to third-party access to their non-VPCI HCI.  

As a result, if Cogent’s “trifurcation” approach is adopted, the Content Companies will 

withdraw the objections they have asserted against such individuals that have the effect of 

preventing those individuals from accessing non-VPCI HCI.  For example, if Cogent’s Outside 

Counsel certify that they will not access VPCI, then the Content Companies will withdraw the

objections they have asserted against Cogent’s Outside Counsel that currently have the effect of 

preventing those individuals from accessing non-VPCI HCI. This commitment is conditioned on 

5 Modified Joint Protective Orders, App’x B.
6 See Cogent Response, ¶ 7.
7 As explained more thoroughly in their Application for Review, allowing any individual 
access to the Content Companies’ VPCI under the Modified Joint Protective Order would violate 
both the Trade Secrets Act and the Commission’s rules.  Application for Review of the Content 
Companies, MB Docket Nos. 14-57, 14-90 (Oct. 14, 2014) (“Application for Review”), at 14-25.
As set forth in the Application for Review, if third-party access to VPCI is permitted at all—
which the Content Companies maintain should not occur—such access should not be permitted 
unless (1) the VPCI has been deemed necessary by the Commission to be placed in the public 
record and has been redacted and anonymized, and (2) Outside Counsel or Outside Consultants 
who are not engaged in Competitive Decision-Making and who seek access to VPCI have made 
a particularized, good-faith showing why their need to access VPCI promotes the public interest 
and assists the Commission with its review of the captioned transactions.  Id. at 13-14.
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the assumption that the Applicants have implemented—as they suggest they have8—a procedure 

that would prohibit any third-party individuals from accessing VPCI but would permit 

individuals to access other, non-VPCI HCI.9

Respectfully submitted,

CBS CORPORATION, DISCOVERY 
COMMUNICATIONS, LLC, SCRIPPS 
NETWORKS INTERACTIVE, INC., THE 
WALT DISNEY COMPANY, TIME WARNER 
INC., TWENTY FIRST CENTURY FOX, INC., 
UNIVISION COMMUNICATIONS INC., AND 
VIACOM INC.

By: /s/ Mace Rosenstein__________________
Mace Rosenstein
Andrew Soukup
Laura Flahive Wu

COVINGTON & BURLING LLP
1201 Pennsylvania Ave., N.W.
Washington, DC 20004-2401
(202) 662-6000

Their counsel

October 22, 2014

8 See Letter from Kathryn A. Zachem, Comcast Corporation, et al., to Marlene H. Dortch, 
Secretary, FCC, MB Docket No. 14-57 (Oct. 20, 2014), at 4.
9 The Content Companies would continue to stand by the particularized objections they 
have asserted.  
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555 Twelfth Street, NW,
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wwiltshire@hwglaw.com
Counsel for DIRECTV
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LATHAM & WATKINS LLP
555 11th Street, NW, Suite 1000
Washington, DC  20004
matthew.brill@lw.com
Counsel for Time Warner Cable, Inc.
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WILLKIE FARR & GALLAGHER LLP
1875 K Street, NW
Washington, DC  20006
fbuono@willkie.com
Counsel for Comcast Corp.

John L. Flynn
JENNER & BLOCK
1099 New York Ave., NW
Washington, DC 20001
jflynn@jenner.com
Counsel for Charter Communications, Inc.

Hershel A. Wancjer
BOIES, SCHILLER & FLEXNER LLP
5301 Wisconsin Ave NW
Washington, DC 20005
hwancjer@bsfllp.com
Counsel for Cogent Communications Group

Ellen Stutzman
WRITERS GUILD OF AMERICA, WEST
7000 West Third Street
Los Angeles, CA 90048
estutzman@wga.org

Lauren M. Wilson
FREE PRESS
1025 Connecticut Ave NW, Suite 1110
Washington, DC 20036
lwilson@frepress.net

Helen M. Mickiewicz
CALIFORNIA PUBLIC UTILITY COMM’N
505 Van Ness Ave
San Francisco, CA 94102
hmm@cpuc.ca.gov

Joshua M. Bobeck
BINGHAM MCCUTCHEN LLP
2020 K Street NW
Washington, DC 20006
josh.bobeck@bingham.com
Counsel for RCN Telecom



Andrew Jay Schwartzman
600 New Jersey Ave NW, Room 312
Washington, DC 20001
AndySchwartzman@gmail.com
Counsel for Zoom Telephonics, Inc.

Tom Davidson
AKIN GUMP STRAUSS HAUER & FELD LLP
1333 New Hampshire Ave NW
Washington, DC 20036
tdavidson@akingump.com
Counsel for Monumental Sports & Entm’t

Andrew W. Guhr
Steptoe & Johnson LLP
1330 Connecticut Ave NW
Washington, DC 20036
aguhr@steptoe.com
Counsel for DISH Network and Netflix

George L Paul
White & Case LLP
701 Thirteenth Street, NW
Washington, DC 20001
gpaul@whitecase.com
Counsel for DISH Network

David A. Lafuria
LUKAS, NACE, GUTIERREZ & SACHS
8300 Greensboro, Drive, Ste. 1200
McLean, VA 22102
DLaFuria@fcclaw.com
Council for American Cable Association

E. Jane Murdoch
5335 Colleg Avenue
Suite 26
Oakland, CA 94617
jmurdoch@crai.com
Charles River Associates

Daniel McInnis
Thompson Hine LLP
1919 M Street, NW, Suite 700
Washington, DC 20006
Dan.McInnis@ThompsonHine.com
Counsel for Entravision

Paul Goodman
The Greenlining Institute
1918 University Ave., 2nd FL
Berkely, CA 94704
paulg@greenlining.org

Eric J. Branfman
Bingham McCutchen LLP
220 K Street, NW
Washington, DC 20006-1806
eric.branfman@bingham.com
Counsel for RCN Telecom

William C. Black
Deputy Public Advocate
Maine Office of the Public Advocate
112 State House Station
Augusta, Maine 04333
william.c.black@maine.gov
Counsel for Maine Office of the Public
Advocate

Victoria Jeffries
Wilson Sonsini Goodrich & Rosati
1700 K Street, NW
Fifth Floor
Washington, DC 20006
vjeffries@wsgr.com
Counsel for Netflix

By: /s/ Mace Rosenstein__________________
Mace Rosenstein


