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C
uster Telephone B

roadband Services, LLC
 (“the C

om
pany”), by its attorney and 

pursuant to Section 1.3 of the C
om

m
ission's R

ules, 1 requests a lim
ited w

aiver of the 

W
ireline C

om
petition B

ureau’s (“B
ureau”) evidentiary requirem

ent that parties 

challenging or responding to challenges m
ust produce evidence of current or form

er 

custom
ers in a census block in order to establish that the block is “served” for the purpose 

of determ
ining w

hether it is available for C
onnect A

m
erica Fund (“C

A
F”) Phase II 

support.In the C
om

pany’s case, several census blocks in w
hich the C

om
pany m

akes 

service available do not have, and have not had, custom
ers because the population 

density of the block is so low
 as to m

ake service opportunities rare. Since the C
om

pany is 

presently capable of providing service to anyone requesting it in these blocks, m
aking 

them
 available for C

A
F Phase II support w

ould underm
ine the C

om
m

ission’s 

determ
ination that C

A
F funding should not be used to overbuild existing unsubsidized 

1 47 C
.F.R

. 1.3.  
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infrastructure. A
ccordingly, the C

om
pany seeks a w

aiver of the custom
er requirem

ent 

because these blocks are nevertheless “served.”  

Factual B
ackground 

The C
om

pany is an unsubsidized rural voice and broadband provider that serves 

approxim
ately 1223 custom

ers in rural Idaho. C
enturyLink has challenged the existence 

of voice service offerings by the C
om

pany in certain census blocks as part of the C
onnect 

A
m

erica Phase II C
hallenge Process initiated by the C

om
m

ission. A
s dem

onstrated in the 

C
om

pany’s response to C
enturyLink’s challenge, the C

om
pany has deployed physical 

netw
ork plant assets capable of providing voice service (as w

ell as broadband service 

m
eeting the C

om
m

ission’s requirem
ents) throughout these blocks, and has current 

custom
ers in m

any. H
ow

ever, although all of the blocks in question have access to 

service, not all blocks have current or form
er custom

ers. This is because m
ost of these 

blocks have very low
 population density; indeed, of the 7 blocks in w

hich the C
om

pany 

has no custom
ers, one block has no residential structures and four blocks have only one 

residential structure. A
s a result, these blocks have no subscribers even though service is 

readily available. 

G
ood C

ause E
xists for W

aiver of the C
ustom

er R
equirem

ent 

Section 1.3 of the R
ules perm

its the C
om

m
ission's rules to be w

aived for good 

cause show
n. The C

om
m

ission m
ay exercise its discretion to w

aive a rule w
here the 

particular facts m
ake strict com

pliance inconsistent w
ith the public interest. 2 In addition, 

2N
ortheast C

ellular Telephone C
o. v. FC

C
, 897 F.2d 1164, 1166 (D

.C
. C

ir. 1990). 



3

the C
om

m
ission m

ay take into account considerations of hardship, equity, and the 

effective im
plem

entation of public policy on an individual basis. 3

The B
ureau w

aived the custom
er requirem

ent several tim
es in the initial round of 

the C
onnect A

m
erica Phase II C

hallenge Process. 4 In so doing, the B
ureau explicitly 

recognized that the public interest w
ould be served in w

aiving the requirem
ent in 

circum
stances such as these, w

here, “low
 population density …

 explains[s] the lack of a 

current or form
er custom

er.”
5

 
In the U

SF/IC
C

 Transform
ation O

rder of 2011, the C
om

m
ission determ

ined that 

funding should not be directed to areas w
here unsubsidized com

petitors offer service. 6

The rationale for this finding w
as a policy determ

ination that C
A

F support should only be 

directed to areas w
here m

arket forces have not provided sufficient incentives to deploy 

broadband already. In the C
om

m
ission’s ow

n w
ords, “[w

]e cannot and w
ill not condone 

new
 investm

ent subsidized by universal service funds to occur in areas that are already 

served by m
arketplace forces...”

7 Further, subsidizing the deploym
ent of facilities in 

areas w
here unsubsidized providers have already done so underm

ines com
petition and 

chills investm
ent. 

G
ood cause exists for the requested w

aiver because, as in the case of previous 

w
aivers, the lack of a custom

er or form
er custom

er is explained by the circum
stances, 

and is not indicative of a lack of service. The census blocks in question are very rural 

areas w
ith very low

 population density per census block, and as a result the num
ber of 

3W
AIT Radio v. FC

C
, 418 F.2d 1153, 1159 (D

.C
. C

ir. 1969), cert. denied, 409 U
.S. 1027 (1972). 

4 Public N
otice, Replies Sought in C

onnect Am
erica Phase II C

hallenge Process W
C

 D
ocket N

o. 10-90 and 
14-93, D

A
 14-1397 (released Septem

ber 26, 2014) at pages 3-4. 
5Id. at pages 3-4. 
6In re Connect Am

. Fund,U
niversal Service Reform

 – M
obility Fund et al., 26 FC

C
 R

cd 17663, 17729 
(F.C

.C
. 2011). 

7In re Connect Am
. Fund, U

niversal Service Reform
 - M

obility Fund et al., 29 FC
C

 R
cd 7051, 7073 

(F.C
.C

. 2014). 
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potential custom
ers is sim

ilarly low
. Indeed, census block 160599702002268 has no 

residential structures at all, and census blocks 160599702002193, 160599702001064, 

160599702001077, and 160599702001075 only have one each. The C
om

m
ission’s stated 

goal w
ith C

A
F is to extend service to areas that do not have it. In the case w

here a census 

block currently has only one potential custom
er, the fact that the custom

er has not chosen 

to subscribe to a readily available service offering should not be considered indicative of 

a lack of service. 

C
onclusion

 
G

ood cause, as w
ell as considerations equity and the effective im

plem
entation of 

the C
om

m
ission's universal service policies, w

arrant grant of the C
om

pany’s requested 

w
aiver of the custom

er requirem
ent. The requested w

aiver is consistent w
ith C

om
m

ission 

and B
ureau precedent, and is supported by the facts of the situation.
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