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November 10, 2014

VIA ECFS
Marlene H. Dortch
Secretary
Federal Communications Commission
445 12th Street, S.W.
Washington, D.C. 20554

Re: Vyve Broadband Response to Price Cap LECs’ Served-to-Unserved 
Challenges Under Connect America Fund Phase II; WC Docket No. 14-93; 
DA 14-942, 14-1397

Ms. Dortch:

Vyve Broadband A, LLC and Vyve Broadband J, LLC (together “Vyve” or “the 
Company”) hereby files this response to the served-to-unserved challenges filed by several price 
cap local exchange carriers (“LECs”) filed in the Phase II of the Connect America Fund 
(“CAF”).  

Vyve is filing two separate Form 505 rebuttal forms.  The first, designated as Vyve 
Rebuttal 505-1 certifies that Vyve serves 64 census blocks identified in served-to-unserved 
challenges by certain price cap LECs.  The second, designated as Vyve Rebuttal 505-2, certifies 
that Vyve has deployed broadband and voice plant and is capable of delivering service in an 
additional 103 serviceable census blocks identified in served-to-unserved challenges by certain 
price cap LECs.  These blocks reside in the service territories of the following price cap carriers: 
CenturyLink and Windstream.  

Vyve’s Form 505 challenges are supported by several forms of additional evidence.  
Appendix 1 contains a Factual Statement affirming that the company serves the census blocks 
identified on the Form 505-1 and 505-2 with broadband and voice service that meet the 
Commission’s performance and pricing metrics.  Appendix 2 lists the census blocks identified in 
Vyve Rebuttal Form 505-1 associated with the address (redacted to preserve customer privacy 
and confidentiality concerns) of at least one current or former broadband or voice customer in 
such census block.  Appendix 3 lists serviceable locations in the census blocks served by Vyve 
and identified in the Company’s Rebuttal Form 505-2.
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The evidence accompanying Vyve’s Form 505-1 demonstrates that the company has 
physical facilities, offers service and provides service to at least one current or former customer 
in each of the census blocks identified therein.  As such, the Bureau should designate these 
blocks as served and decline to direct CAF support to such areas.

Similarly, evidence accompanying Vyve’s Form 505-2 demonstrates that the Company
has deployed voice and broadband-capable physical assets, and offers voice and broadband 
services in such blocks.  Concurrent with this filing Vyve is filing a waiver request asking the 
Commission to accept the evidence supporting Vyve Form 505-2 as evidence that these blocks 
are served.  Consistent with the Bureau’s previous decision to grant such waivers in the first 
round of challenges, the Bureau should adopt the same approach and determine that these blocks 
are served and ineligible for CAF support.

Please contact the undersigned if you have any questions about this matter.  

Sincerely,

K.C. Halm
Adam Shoemaker
Counsel for 
Vyve Broadband A, LLC and 
Vyve Broadband J, LLC

Encl.

cc: Gilbert Smith, WCB
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APPENDIX 1
to

Vyve CAF Phase II Challenge Response Filing
WC Docket No. 14-93; DA 14-1397

FACTUAL STATEMENT

Pursuant to the challenge procedures set forth under DA 14-1397, 14-942, 13-113, and 

other authorities, I, Alex Harris, Vice President, Network Planning for Vyve Broadband A, LLC 

and Vyve Broadband J, LLC (“Vyve”) provide this factual statement in support of Vyve’s 

response to the served-to-unserved challenges filed by CenturyLink, challenging 111 census 

blocks, and Windstream, challenging 319 census blocks.  All of the blocks identified in this 

rebuttal filing have been accurately identified in the National Broadband Map as served by Vyve.

I have direct knowledge of the facts set forth in this statement as the result of my 

responsibilities in the position of Vice President of Network Planning.  In that role, I review 

company information regarding subscribers, network facilities, revenue and other information 

and manage Vyve’s voice traffic and interconnections with other carriers. I certify to the 

accuracy of this information, to the best of my knowledge.

This statement supports two separate Form 505s filed by Vyve.  The first Form 505, 

designated as Vyve Rebuttal 505-1, identifies 64 challenged census blocks which Vyve “serves” 

(as that term is defined in the Bureau’s June 20 Public Notice).  In these blocks Vyve is: (1) 

offering voice and broadband service; (2) has voice and broadband-capable physical assets in the 

block; and, (3) has a current or former customer. The second Form 505, designated as Vyve

Rebuttal 505-2, identifies the 103 challenged census blocks in which Vyve has deployed voice 

and broadband-capable physical assets, and offers voice and broadband service. Vyve serves 

these blocks with broadband and voice service, even though it does not have current or former 

customers in the block. In all of the census blocks identified in Vyve Rebuttal Forms 505-1 and 
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505-2, Vyve has deployed physical facilities and offers broadband and voice services that meet 

the price and performance metrics established by the Commission.1

A. Description of Evidence

Additional evidence supporting Vyve’s rebuttal filing is included in appendices 2 and 3.  

Appendix 2 lists the census blocks identified in Vyve Rebuttal Form 505-1 associated with the 

address (redacted to preserve customer privacy and confidentiality concerns) of at least one 

current or former broadband or voice customer in such census block. Appendix 3 lists 

serviceable locations in the census blocks served by Vyve and identified in the Company’s 

Rebuttal Form 505-2.

Thus, the information in these appendices establishes that the broadband and voice 

services offered in all of these blocks meet the performance and pricing metrics set forth under 

Commission rules.  Specifically, the broadband service is provided: at speeds of at least 4 Mbps 

downstream and 1 Mbps upstream; with a minimum usage allowance of at least 100 GB/month; 

at a round-trip latency of 100 ms or less; at a price that is reasonably comparable to rates in 

urban areas, which is consistent with the Commission’s findings in the recent Measuring 

Broadband America report.2 The voice service is offered at a price that is reasonably 

comparable to, or below, rates in urban areas. Vyve expects to continue to meet the price and 

usage metrics over the next five years.

1 For several years Vyve has provided voice services in 25 census blocks identified on the Form 505-1
(showing 9 served blocks) and 505-2 (showing 16 serviceable blocks) which reside in the towns of Corning 
and Dumas Arkansas.  In October 2014, however, Vyve temporarily ceased offering voice services in those 
census blocks because of a delay in implementation of interconnection arrangements between CenturyLink 
(the ILEC) and Level 3 (Vyve’s new voice services vendor).  Level 3 has advised Vyve that such 
interconnection will be implemented by yearend 2014, and Vyve intends to resume offering voice services in 
those census blocks upon completion of such interconnection.  As such, Vyve offers service in these areas 
within the spirit and intent of the regulations.
2 See 2014 Measuring Broadband America Fixed Broadband Report; A Report on Consumer Fixed Broadband 
Performance in the U.S.; Office of Engineering and Technology and Consumer and Governmental Affairs Bureau at 
16 (updated June 18, 2014).
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B. Response to CenturyLink Challenge

In its Form 505, CenturyLink challenges the designation as served of 111 census blocks 

that the National Broadband Map has identified as served by Vyve, claiming that Vyve does not 

offer voice service in these blocks.3 In support of its challenge of these Vyve blocks, 

CenturyLink has submitted “Exhibit 6”, consisting of a summary description of a geographic 

analysis performed by GeoResults, Inc., an explanation of that analysis, and two declarations.  

According to GeoResults, the basis of its analysis is a series of proprietary databases.  Neither 

CenturyLink nor GeoResults has provided access to these databases or any information about 

how their underlying source data is collected and verified.  Therefore, neither Vyve nor the 

Bureau is able to evaluate the accuracy of this data or the resulting analysis.  Unlike a porting 

analysis, whose results Vyve could theoretically verify, GeoResults’ analysis is not transparent

and cannot be independently tested or verified by any third-party or the Commission.

GeoResults’ analysis appears to rest in particular on the data contained in two proprietary 

non-public databases maintained by GeoResults and identified as “National Cable MSO 

Boundary Database” and “National Cable MSO Overbuilder Database.” CenturyLink and 

GeoResults did not provide access to these databases or any information about how their 

underlying source data is collected, populated, maintained or (most importantly) verified.  As a 

result, neither Vyve nor the Bureau is able to evaluate the accuracy of this data or the resulting 

analysis.  Thus, GeoResults’ analysis is not transparent and cannot be independently tested or 

verified by the Commission or any third-party.

3 CenturyLink’s Form 505 and supporting materials were not filed with the Commission until August 28, two full
weeks after the August 14 deadline.  The Bureau should therefore reject the challenge and supporting evidence as 
not timely filed.
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Putting aside the fundamental lack of transparency and unanswered questions raised by 

CenturyLink’s reliance on the GeoResults analysis, there is no reason to believe that the 

GeoResults analysis is more accurate than Vyve’s own data about the location and extent of its 

network and service offerings.  Vyve’s evidence, including factual statements (made by persons 

with knowledge of the facts), customer addresses and certifications, demonstrates that it does 

offer broadband and voice in the census blocks at issue.  The Bureau should therefore afford 

greater evidentiary weight to Vyve’s evidence, which expressly relies upon factually supported 

information concerning its own network and evidence relating to its provision of service to the 

census blocks at issue.  Such evidence holds more weight than CenturyLink’s summaries of a 

vendor’s analysis, and other unsupported claims.

C. Response to Windstream Challenge

In its Form 505, Windstream challenges the designation of 319 census blocks that the 

National Broadband Map has identified as served by Vyve, claiming that Vyve does not offer 

voice service or broadband service in these blocks.  In support of its challenge of these Vyve

blocks, Windstream has submitted a three-page declaration from its Vice President of Analytics.  

In this declaration, Windstream claims that it has conducted a porting analysis as well as an IP 

traffic analysis, each of which supports its challenge of Vyve’s census blocks.  

According to Windstream the company analyzed its own porting data for the 12-month 

period between July 2013 through June 2014, and apparently concluded that no customers had 

requested a port to Vyve during this period.  Even if the results of this analysis are accurate, 
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Windstream’s ultimate conclusion is not.  The markets in which Vyve and Windstream compete 

are mature, with wireline customers changing service relatively infrequently.4

Because Windstream’s porting analysis covered only 12 months, it was not sufficiently 

broad in scope to include porting to Vyve, or prior owners of Vyve’s systems, that occurred at 

any point within the last four to five years, as such companies built the customer base of voice 

subscribers. In the CAF Phase I Challenge Order, the Bureau identified 18 months as the 

minimum length of time on which valid porting evidence could be based and noted that any 

rebuttal evidence offered by a competitor was sufficient to rebut the price cap LECs’ porting 

evidence. 5 More significantly, the Bureau noted that for purposes of evidentiary analysis the 

Bureau “assign[s] very little comparative weight to [] porting analysis.”6

Windstream’s assertion that they have not ported telephone numbers in these areas is 

simply not indicative or determinative of whether Vyve provides broadband (or voice) service in 

these areas.  As this Commission has already recognized, the lack of porting activity may be the 

result of several factors. In Vyve’s case, however, the reason Windstream is not aware of porting 

activity is because Vyve (and it’s predecessor companies operating in the referenced census 

block areas) does not offer voice services under its own operating company number (OCN) or 

Local Routing Number (LRN).  Instead, Vyve offers its branded voice services to its customers 

by purchasing wholesale voice services from an unaffiliated CLEC, under that CLEC’s

OCN/LRN. Currently, Vyve’s CLEC partner is Level 3 Communications. The census blocks 

challenged by Windstream fall in Rate Centers in which Level 3 currently holds at least one 

4 See Review of the Section 251 Unbundling Obligations of Incumbent Local Exch. Carriers, 18 FCC Rcd 16978, ¶ 
94 (rel. 2003) (recognizing the maturity of the market as an important consideration in weighing evidence).
5 In the Matter of Connect America Fund, 29 FCC Rcd 181, ¶ 8, n. 16 (rel. Jan. 10, 2014). 
6 Id.
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telephone number thousands block (NPA-NXX-X), and in which Level 3 maintains number 

porting capability. Prior to July 2014, Vyve partnered with Big River Telephone Company, 

which likewise maintained number blocks and porting capabilities in those Rate Centers.

Windstream’s IP traffic analysis is even more problematic.  Windstream has refused to 

share any information about the analysis beyond its own summary, so Vyve can rely only on this 

summary in its rebuttal.  Windstream relied on a “well-known” but undisclosed vendor to 

analyze IP traffic, in particular, IP traffic from Windstream to Internet service providers, 

including Vyve, identified in the National Broadband Map.  Windstream apparently concluded 

that if it found no IP traffic from its customers to IP addresses associated with these ISPs, then 

those ISPs were not actually providing service.  This conclusion is faulty for several reasons.  

First, each ISP maintains different policies surrounding the management and assignment of IP 

addresses.  A substantial portion of Vyve’s IP addresses are obtained from third-party vendors

and may not clearly be reflected in the ARIN registry as those IP addresses used to support the 

provision of broadband service to Vyve customers.  Second, given that IP addresses for a given 

customer change on a regular basis Windstream’s reliance on some sort of alleged geocoding 

methodology to associate IP addresses with census blocks is questionable. For example, Vyve 

frequently employs IP address ranges belonging to underlying service providers from which it 

may purchase Internet access service; such IP range may be associated with a specific service 

Vyve purchases in one state, but the range may be employed for services Vyve provides to end 

users in another state – Windstream’s analysis can neither comprehend nor account for such 

situations.

More significantly, the Windstream “analysis” fails to account for the fact that under the 

Bureau’s own formulation, census blocks may be served where there is either a current or former 
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customer of voice or broadband services.7 As such, there may be “served” census blocks where 

Vyve has a former broadband or voice customer.  In those situations, there would necessarily be 

no IP traffic given that there are no current broadband customers in the block.  Second, in those 

situations where Vyve has a current voice customer (but does not have a current broadband 

customer) there will be no IP traffic in the block that falls within the scope of Windstream’s 

analysis because voice customers don’t generate IP traffic (within the manner described in 

Windstream’s “analysis”).  Third, Windstream’s analysis does not account for those census 

blocks where Vyve has deployed facilities and is offering voice and broadband services, but does 

not have a current or former customer.  In those so-called “serviceable” census blocks, which the 

Bureau has decided should be treated as served for purposes of this analysis, there would be no 

IP traffic because there are no customers generating such traffic.  Nonetheless, in all of the 

circumstances described above, Vyve serves the census block for purposes of this CAF Phase II 

proceeding.  Because Windstream’s IP traffic analysis does not answer the question of whether 

these blocks are “served” (as defined by the Bureau) the Commission should disregard

Windstream’s IP traffic analysis.

Finally, the Commission must conclude that the declarations put forward by the price cap 

LECs are not probative evidence and should be afforded very little, if any, weight in this 

proceeding.  The price cap LECs’ declarations share several traits: (1) they lack transparency in 

that they do not reveal any of the underlying data, assumptions or core analysis which form the 

basis for the declarants’ assertions regarding broadband and voice coverage; (2) in all cases none 

of the underlying data or assumptions has been made available to the Commission or any

7See Wireline Competition Bureau Provides Guidance Regarding Phase II Challenge Process, Public Notice, 29 
F.C.C. Rcd. 7505, ¶ 9, n.18 (WCB rel. June 20, 2014).
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participants in this proceeding, and therefore cannot be independently tested, verified, or

challenged.  

The Commission cannot make important evidentiary decisions based on evidence that is 

withheld from affected parties.  As the Commission has explained on many occasions, 

“[t]ransparency is important to Commission processes, …”8 Indeed, the Bureau itself recognized 

that the interests of “transparency and accessibility” are imperative to ensure a fair and open 

process and specifically discouraged parties from filing evidence as confidential, or otherwise 

withheld from public disclosure.9 This is consistent with Commission precedent, which has 

consistently ruled that specific evidence offered into a record is more probative, and should be 

afforded greater weight, than that which is only offered in summary form and which is neither 

transparent nor accessible to the Commission or other interested parties.10

Vyve’s evidence, including certifications and a list of customer addresses is more 

probative than the declarations relied upon by CenturyLink and Windstream.  Vyve’s evidence 

specifically demonstrates that it does offer broadband and voice in the census blocks at issue, and 

should be afforded greater weight than CenturyLink and Windstream’s non-transparent and 

8 In the Matter of Connect Am. Fund, 29 F.C.C. Rcd. 181, ¶ 14 (rel. Jan. 10, 2014) (“Transparency is important to 
Commission processes”).
9 Wireline Competition Bureau Provides Guidance Regarding Phase II Challenge Process, Public Notice, 29 F.C.C. 
Rcd. 7505, ¶ 21 (WCB rel. June 20, 2014) (“In the interest of transparency and accessibility, parties should publicly 
file their evidence unless there is a specific reason for not filing publicly.”).
10 See, e.g., In Re Applications of Mcclenahan Broad., Inc. Spectrum Broad. Corp. Commc'n Audio Video Corp. for 
A Constr. Permit for New FM Station, Channel 298a, Charlottesville, Virginia, 5 F.C.C. Rcd. 7269, ¶ 8 (1990) 
(“Probative evidence, the Commission has held, necessarily includes something more than the self-serving, 
uncorroborated statement of the individual responsible for the certification”); In the Matter of Commc'ns Satellite 
Corp., Comsat Int'l Commc'ns, Inc., Comsat Tech. Products, Inc., & Am. Satellite Co., d/b/a Contel Asc Application 
for Consent to Transfer Control of & to Reissue Comm'n Authorizations Equatorial Commc'n Servs., & Am. Satellite 
Co., d/b/a Contel Asc Application for Consent to Transfer Control, 3 F.C.C. Rcd. 7277, ¶ 19 (1988) (“bald 
unsupported assertions” are not probative evidence); In the Matter of Application by Bell Atl. New York for 
Authorization Under Section 271 of the Commc'ns Act to Provide in-Region, Interlata Serv. in the State of New 
York, 15 F.C.C. Rcd. 3953, ¶ 296 (1999) (“the weight we accord to conflicting pieces of evidence here flows 
directly from our assessment of the probative value of each of those pieces of evidence.”).
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unsupported declarations.  The Bureau should therefore find that Vyve’s knowledge of its own 

network and evidence relating to its provision of service holds more weight than Windstream’s 

faulty conclusions.

----------
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