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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF MISSOURI 

EASTERN DIVISION

BECK SIMMONS LLC, individually and on behalf of 
all others similarly-situated,  

 Plaintiff, 

v.

FRANCOTYP-POSTALIA, INC.,

and

JOHN DOES 1-10, 

 Defendants. 

Case No. 4:14-CV-01161-SPM

FIRST AMENDED CLASS ACTION COMPLAINT

 Plaintiff, BECK SIMMONS LLC (“Plaintiff”), brings this action on behalf of itself and all 

others similarly situated, through its attorneys, and except as to those allegations pertaining to 

Plaintiff or its attorneys, which allegations are based upon personal knowledge, alleges the 

following upon information and belief against Defendants, FRANCOTYP-POSTALIA, INC., and 

JOHN DOES 1-10 (“Defendants”): 

PRELIMINARY STATEMENT

1. This case challenges Defendants’ practice of sending unsolicited facsimile 

advertisements. 

2. The federal Telephone Consumer Protection Act, 47 USC § 227, prohibits a person 

or entity from sending or having an agent send fax advertisements without the recipient’s prior 
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express invitation or permission (“advertising faxes” or “unsolicited faxes”) and without a proper 

opt out notice.  The TCPA provides a private right of action and provides statutory damages of 

$500 per violation. 

3. Unsolicited faxes damage their recipients.  An advertising fax recipient loses the 

use of its fax machine, paper, and ink toner.  An unsolicited fax wastes the recipient’s valuable 

time that would have been spent on something else.  An advertising fax interrupts the recipient’s 

privacy.  Unsolicited faxes prevent fax machines from receiving authorized faxes, prevent their use 

for authorized outgoing faxes, cause undue wear and tear on the recipients’ fax machines, and 

require additional labor to attempt to discern the source and purpose of the unsolicited message.  

An advertising fax consumes a portion of the limited capacity of the telecommunications 

infrastructure serving the victims of advertising faxing. 

4. On behalf of itself and all others similarly situated, Plaintiff brings this case as a 

class action asserting claims against Defendants under the TCPA, the common law of conversion 

and Missouri consumer and fraud and deceptive business practices act Chapter 407. 

5. Plaintiff seeks an award of statutory damages for each violation of the TCPA.  

JURISDICTION AND PARTIES 

6. This court has personal jurisdiction over Defendants because Defendants transacts 

business within this state, have made contracts within this state, and/or have committed tortious 

acts within this state and otherwise have sufficient minimum contacts with the State of Missouri.   

7. Plaintiff BECK SIMMONS LLC, is a Missouri limited liability corporation with its 

principal place of business in Missouri. 

2

Case: 4:14-cv-01161-SPM   Doc. #:  14   Filed: 07/03/14   Page: 2 of 21 PageID #: 82



8.  On information and belief, Defendant, FRANCOTYP-POSTALIA, INC. INC. is an 

Illinois corporation is doing business as FP Mailing Solutions and doing business in the state of 

Missouri.

9. Defendant, John Does 1-10 will be identified through discovery, but are not 

presently known. 

RELEVANT FACTS 

10. On or about October 31, 2011, Defendant sent 1 unsolicited facsimile to Plaintiff in 

St. Louis County, Missouri.  A true and correct copy of the facsimile is attached as Exhibit A.   

11.  The transmission sent to Plaintiff on or about October 31, 2011 constitutes material 

advertising the commercial availability of any property, goods or services. 

12.  On information and belief, Defendant has sent other facsimile transmissions of 

material advertising the commercial availability of property, goods, or services to many other 

persons as part of a plan to broadcast fax advertisements, of which Exhibit A is an example. 

13. Defendants approved, authorized and participated in the scheme to broadcast fax 

advertisements by  (a) directing a list to be purchased or assembled; (b) directing and supervising 

employees or third parties to send the faxes; (c) creating and approving the form of fax to be sent; 

and (d) determining the number and frequency of the facsimile transmissions. 

14.  Defendants created or made Exhibit A and other fax advertisements, which 

Defendants sent to Plaintiff and the other members of the class. 

15.  Exhibit A and the other facsimile advertisements are a part of Defendants’ work or 

operations to market Defendants’ goods or services which was performed by Defendants and on 

behalf of Defendants.
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16.  Exhibit A and the other facsimile advertisements are constitute material furnished in 

connection with Defendants’ work or operations. 

17.  The transmissions of Exhibit A to Plaintiff did not contain a notice that informs the 

recipient of the ability and means to avoid future unsolicited advertisements. 

18. The transmission of facsimile advertisements, including Exhibit A, to Plaintiff did 

not contain a notice that informs the recipient of the ability and means to avoid future unsolicited 

advertisements. 

19. The transmission of facsimile advertisements, including Exhibit A, to Plaintiff did 

not contain a notice that states that the recipient may make a request to the sender of the 

advertisement not to send any future advertisements to a telephone facsimile machine or machines 

and that failure to comply, within 30 days, with such a request meeting the requirements under 

paragraph 47 C.F.R. 64.1200(a)(3)(v) of this section is unlawful. 

20. The transmissions of facsimile advertisements, including Exhibit A, to Plaintiff did 

not contain a notice that complied with the provisions of 47 U.S.C. § 227(b)(1)(C) and/or 47 

C.F.R. 64.1200(a)(3). 

21. The transmissions of facsimile advertisements, including Exhibit A, to Plaintiff was 

required to contain a notice that complied with the provisions of 47 U.S.C. § 227(b)(1)(C) and/or 

47 C.F.R. 64.1200(a)(3). 

22.  On information and belief, Defendants sent multiple facsimile advertisements to 

Plaintiff and members of the proposed classes throughout the time period covered by the class 

definitions.
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23. On information and belief, Defendants faxed the same and other facsimile 

advertisements to the members of the proposed classes in Missouri and throughout the United 

States without first obtaining the recipients’ prior express permission or invitation.   

24. There is no reasonable means for Plaintiff (or any other class member) to avoid 

receiving unlawful faxes.  Fax machines are left on and ready to receive the urgent 

communications their owners desire to receive.  

25.  Defendants violated 47 U.S.C. § 227 et seq. by transmitting Exhibit A hereto to 

Plaintiff and the other members of the class without obtaining their prior express permission or 

invitation and not displaying the proper opt out notice required by 64 C.F.R. 1200. 

26. Defendants knew or should have known that:  (a) facsimile advertisements, 

including Exhibit A, were advertisements; (b) Plaintiff and the other members of the class had not 

given their prior permission or invitation to receive facsimile advertisements; (c) No established 

business relationship existed with Plaintiff and the other members of the class; and (d) Defendants 

did not display a proper opt out notice. 

27.  Defendants engaged in the transmission of facsimile advertisements, including 

Exhibit A, believing such transmissions were legal based on Defendants’ own understanding of the 

law and/or based on the representations of others on which Defendants reasonably relied. 

28.  Defendants did not intend to send transmissions of facsimile advertisements, 

including Exhibit A, to any person where such transmission was not authorized by law or by the 

recipient, and to the extent that any transmissions of facsimile advertisement was sent to any 

person and such transmission was not authorized by law or by the recipient, such transmission was 

5

Case: 4:14-cv-01161-SPM   Doc. #:  14   Filed: 07/03/14   Page: 5 of 21 PageID #: 85



made based on either Defendants’ own understanding of the law and/or based on the 

representations of others on which Defendants reasonably relied. 

29.  Defendants failed to correctly determine the legal restrictions on the use of 

facsimile transmissions and the application of those restrictions to the transmission of facsimile 

advertisements, including Exhibit A, both to others in general, and specifically to Plaintiff. 

30. The transmissions of facsimile advertisements, including Exhibit A, to Plaintiff and 

other members of the class caused destruction of Plaintiff's property. 

31. The transmissions of facsimile advertisements, including Exhibit A, to Plaintiff and 

other members of the class interfered with Plaintiff's and other members of the class’ exclusive use 

of their property. 

32. The transmissions of facsimile advertisements, including Exhibit A, to Plaintiff and 

other members of the class interfered with Plaintiff's and other members of the class’ business 

and/or personal communications. 

COUNT I 
TELEPHONE CONSUMER PROTECTION ACT, 47 U.S.C. § 227

33. Plaintiff incorporates the preceding paragraphs as though fully set forth herein.

34. Plaintiff brings Count I pursuant to the Telephone Consumer Protection Act, 47 

U.S.C. § 227, on behalf of the following class of persons: 

All persons who (1) on or after four years prior to the filing of this action, (2) 
were sent by or on behalf of Defendant any telephone facsimile transmissions 
of material making known the commercial existence of, or making 
qualitative statements regarding any property, goods, or services (3) with 
respect to whom Defendants cannot provide evidence of prior express 
permission or invitation for the sending of such faxes, (4) with whom 
Defendants does not have an established business relationship or (5) which 
did not display a proper opt out notice.
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35. A class action is warranted because: 

a. On information and belief, the class includes more than forty persons and is 

so numerous that joinder of all members is impracticable.  

b. There are questions of fact or law common to the class predominating over 

questions affecting only individual class members, including without limitation: 

i. Whether Defendants engaged in a pattern of sending unsolicited fax 

advertisements; 

ii. Whether Exhibit A and other faxes transmitted by or on behalf of 

Defendant contains material advertising the commercial availability of any 

property, goods or services; 

iii. Whether Defendants’ facsimiles advertised the commercial 

availability of property, goods, or services; 

iv. The manner and method Defendants used to compile or obtain the 

list of fax numbers to which they sent Exhibit A and other unsolicited faxed 

advertisements;  

v. Whether Defendants faxed advertisements without first obtaining the 

recipients’ prior express permission or invitation; 

vi. Whether Defendants violated the provisions of 47 USC § 227; 

vii. Whether Plaintiff and the other class members are entitled to 

statutory damages; 

viii.  Whether Defendants knowingly violated the provisions of 47 USC § 

227;
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ix. Whether Defendants should be enjoined from faxing advertisements 

in the future;  

x. Whether the Court should award trebled damages; and 

xi.  Whether Exhibit A and the other fax advertisements sent by or on 

behalf of Defendant displayed the proper opt out notice required by 64 

C.F.R. 1200. 

36. Plaintiff will fairly and adequately protect the interests of the other class members.  

Plaintiff’s counsel are experienced in handling class actions and claims involving unsolicited 

advertising faxes.  Neither Plaintiff nor Plaintiff’s counsel has any interests adverse or in conflict 

with the absent class members.   

37. A class action is an appropriate method for adjudicating this controversy fairly and 

efficiently.  The interest of each individual class member in controlling the prosecution of separate 

claims is small and individual actions are not economically feasible. 

38. The TCPA prohibits the “use of any telephone facsimile machine, computer or 

other device to send an unsolicited advertisement to a telephone facsimile machine….” 47 U.S.C. 

§ 227(b)(1). 

39. The TCPA defines “unsolicited advertisement,” as “any material advertising the 

commercial availability or quality of any property, goods, or services which is transmitted to any 

person without that person’s express invitation or permission.”  47 U.S.C. § 227(a)(4). 

40. The TCPA provides: 

Private right of action.  A person may, if otherwise permitted by the laws or 
rules of court of a state, bring in an appropriate court of that state: 
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(A) An action based on a violation of this subsection or the regulations 
prescribed under this subsection to enjoin such violation, 

(B) An action to recover for actual monetary loss from such a violation, 
or to receive $500 in damages for each such violation, whichever is greater, 
or

(C) Both such actions. 

41. The Court, in its discretion, may treble the statutory damages if the violation was 

knowing.  47 U.S.C. § 227. 

42. The TCPA is a strict liability statute and the Defendants are liable to Plaintiff and 

the other class members even if their actions were only negligent. 

43. Defendants’ actions caused damages to Plaintiff and the other class members.  

Receiving Defendants’ advertising faxes caused the recipients to lose paper and toner consumed in 

the printing of Defendants’ faxes.  Moreover, Defendants’ actions interfered with Plaintiff’s use of 

its fax machine and telephone line connected to that fax machine.  Defendants’ faxes cost Plaintiff 

time, as Plaintiff and/or its employees wasted their time receiving, reviewing and routing 

Defendants’ unlawful faxes.  That time otherwise would have been spent on Plaintiff’s business 

activities.  Finally, Defendants’ faxes unlawfully interrupted Plaintiff’s and the other class 

members’ privacy interests in being left alone. 

44. Defendants did not intend to cause damage to Plaintiff and the other class members, 

did not intend to violate their privacy, and did not intend to interfere with recipients’ fax machines 

or consume the recipients’ valuable time with Defendants’ advertisements. 

45.  If the court finds that Defendants knowingly violated this subsection or the 

regulations prescribed under this subsection, the court may, in its discretion, increase the amount 
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of the award to an amount equal to not more than three times the amount available under 

subparagraph (B) of this paragraph.  47 U.S.C. § 227(b)(3). 

46.  Defendants knew or should have known that: (A) Plaintiff and the other class 

members had not given express permission or invitation for Defendants or anyone else to fax 

advertisements about Defendants’ goods or services, (B) Defendants did not have an established 

business relationship with Plaintiff and the other members of the class, (C) Exhibit A and the other 

facsimile advertisements were advertisements, and (D) Exhibit A and the other facsimile 

advertisements did not display the proper opt out notice. 

47.  Defendants violated 47 U.S.C. § 227 et seq. by transmitting Exhibit A and the other 

facsimile advertisements hereto to Plaintiff and the other members of the class without obtaining 

their prior express permission or invitation and not displaying the proper opt out notice required by 

64 C.F.R. 1200. 

48.  Defendants knew or should have known that:  (a) Exhibit A and the other facsimile 

advertisements were advertisements; (b) Defendants did not obtain prior permission or invitation 

to send facsimile advertisements, including Exhibit A; (c) Defendants did not have an established 

business relationship with Plaintiff or the other members of the class and (d) Exhibit A and the 

other facsimile advertisements did not display a proper opt out notice. 

49.  Defendants engaged in the transmission of Exhibit A and the other facsimile 

advertisements believing such a transmissions were legal based on Defendants’ own understanding 

of the law and/or based on the representations of others on which Defendants reasonably relied. 

50.  Defendants did not intend to send transmission of Exhibit A and the other facsimile 

advertisements to any person where such transmission was not authorized by law or by the 
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recipient, and to the extent that any transmission of Exhibit A and the other facsimile 

advertisements were sent to any person and such transmission was not authorized by law or by the 

recipient, such transmission was made based on either Defendants’ own understanding of the law 

and/or based on the representations of others on which Defendants reasonably relied. 

51.  Defendants failed to correctly determine the legal restrictions on the use of 

facsimile transmissions and the application of those restrictions to the transmission of Exhibit A 

and the other facsimile advertisements both to others in general, and specifically to Plaintiff. 

52.  Defendants’ actions caused damages to Plaintiff and the other class members, 

because their receipt of Defendants’ unsolicited fax advertisements caused them to lose paper and 

toner consumed as a result.  Defendants’ actions prevented Plaintiff’s fax machine from being used 

for Plaintiff’s business purposes during the time Defendants were using Plaintiff’s fax machine for 

Defendants’ unauthorized purpose.  Defendants’ actions also cost Plaintiff employee time, as 

Plaintiff’s employees used their time receiving, routing and reviewing Defendants’ unauthorized 

faxes and that time otherwise would have been spent on Plaintiff’s business activities.  Finally, the 

injury and property damage sustained by Plaintiff and the other members of the class occurred 

outside of Defendants’ premises.  Pursuant to law, Plaintiff, and each class member, instead may 

recover $500 for each violation of the TCPA. 

 WHEREFORE, Plaintiff, BECK SIMMONS LLC, individually and on behalf of all others 

similarly situated, demand judgment in its favor and against Defendants, FRANCOTYP-

POSTALIA, INC., and JOHN DOES 1-10, as follows: 

11

Case: 4:14-cv-01161-SPM   Doc. #:  14   Filed: 07/03/14   Page: 11 of 21 PageID #: 91



 A. That the Court adjudge and decree that the present case may be properly maintained 

as a class action, appoint Plaintiff as the representative of the class, and appoint Plaintiff’s counsel 

as counsel for the class; 

 B. That the Court award between $500.00 and $1,500.00 in damages for each violation 

of the TCPA; 

 C. That the Court enter an injunction prohibiting the Defendants from engaging in the 

statutory violations at issue in this action; and 

 D. That the Court award costs and such further relief as the Court may deem just and 

proper.

 E.  That the Court award pre-judgment and post-judgment interest at the statutory rate 

of 9%. 

COUNT II
CONVERSION

53. Plaintiff incorporates Paragraphs 3 and 4, 10, 13 – 16, 22 – 24 and 27 – 32 as for its 

paragraph 53.

54. In accordance with Mo. S. Ct. Rule 52.08, Plaintiff brings Count II for conversion 

under the common law for the following class of persons: 

All persons who on or after five years prior to the filing of this action, were 
sent telephone facsimile messages by or on behalf of Defendants with respect 
to whom Defendants cannot provide evidence of prior express permission or 
invitation.

55. A class action is proper in that: 

a. On information and belief the class is so numerous that joinder of all 

members is impracticable.  
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b. There are questions of fact or law common to the class predominating over 

all questions affecting only individual class members, including: 

i. Whether Defendants engaged in a pattern of sending unsolicited 

faxes;

ii.  Whether Defendants sent faxes without obtaining the recipients’ 

prior express permission or invitation of the faxes; 

iii. The manner and method Defendants used to compile or obtain the 

list of fax numbers to which it sent Exhibit A and other unsolicited faxes;  

iv. Whether Defendants committed the tort of conversion; and 

v.  Whether Plaintiff and the other class members are entitled to recover 

actual damages and other appropriate relief. 

56. Plaintiff will fairly and adequately protect the interests of the other class members.  

Plaintiff has retained counsel who is experienced in handling class actions and claims involving 

unlawful business practices.  Neither Plaintiff nor Plaintiff’s counsel have any interests adverse or 

in conflict with the class.  

57. A class action is an appropriate method for adjudicating this controversy fairly and 

efficiently.  The interest of the individual class members in individually controlling the prosecution 

of separate claims is small and individual actions are not economically feasible. 

58. By sending Plaintiff and the other class members unsolicited faxes, Defendants 

improperly and unlawfully converted their fax machines, toner and paper to its own use.  

Defendants also converted Plaintiff’s employees’ time to Defendants’ own use.  
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59. Immediately prior to the sending of the unsolicited faxes, Plaintiff, and the other 

class members owned an unqualified and immediate right to possession of their fax machine, 

paper, toner, and employee time. 

60. By sending the unsolicited faxes, Defendants permanently misappropriated the class 

members’ fax machines, toner, paper, and employee time to Defendants’ own use.  Such 

misappropriation was wrongful and without authorization.   

61. Defendants knew or should have known that its misappropriation of paper, toner, 

and employee time was wrongful and without authorization.   

62. Plaintiff and the other class members were deprived of the use of the fax machines, 

paper, toner, and employee time, which could no longer be used for any other purpose.  Plaintiff 

and each class member thereby suffered damages as a result of the sending of unsolicited fax 

advertisements from Defendants.   

63. Each of Defendants’ unsolicited faxes effectively stole Plaintiff’s employees’ time 

because persons employed by Plaintiff were involved in receiving, routing, and reviewing 

Defendants’ unlawful faxes.  Defendants knew or should have known employees’ time is valuable 

to Plaintiff.

64. Defendants’ actions caused damages to Plaintiff and the other members of the class 

because their receipt of Defendants’ unsolicited faxes caused them to lose paper and toner as a 

result.  Defendants’ actions prevented Plaintiff’s fax machines from being used for Plaintiff’s 

business purposes during the time Defendants was using Plaintiff’s fax machines for Defendants’ 

unlawful purpose.  Defendants’ actions also cost Plaintiff employee time, as Plaintiff’s employees 
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used their time receiving, routing, and reviewing Defendants’ unlawful faxes, and that time 

otherwise would have been spent on Plaintiff’s business activities.   

 WHEREFORE, Plaintiff, BECK SIMMONS LLC, individually and on behalf of all others 

similarly situated, demand judgment in its favor and against Defendants, FRANCOTYP-

POSTALIA, INC., and  JOHN DOES 1-10, as follows: 

 A. That the Court adjudge and decree that the present case may be properly maintained 

as a class action, appoint Plaintiff as the representative of the class, and appoint Plaintiff’s counsel 

as counsel for the class; 

 B. That the Court award appropriate damages;  

 C. That the Court award costs of suit; and 

 D. Awarding such further relief as the Court may deem just and proper. 

COUNT III
MISSOURI CONSUMER FRAUD AND DECEPTIVE BUSINESS PRACTICES ACT

Chapter 407

65. Plaintiff incorporates Paragraphs 3 and 4, 10, 13 – 16, 22 – 24 and 27 – 32 as for its 

paragraph 65.

66. In accordance with Chapter 407, Plaintiff, on behalf of the following class of 

persons, bring Count III for Defendants’ unfair practice of sending unsolicited and unlawful fax 

advertisements: 

All persons who on or after four years prior to the filing of this action, were 
sent telephone facsimile messages by or on behalf of Defendants with respect 
to whom Defendants cannot provide evidence of prior express permission or 
invitation.
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67. A class action is proper in that: 

a. On information and belief the class consists of over 40 persons in Missouri 

and throughout the United States and is so numerous that joinder of all members is 

impracticable.  

b. There are questions of fact or law common to the class predominating over 

all questions affecting only individual class members including: 

i. Whether Defendants engaged in a pattern of sending unsolicited 

faxes;

ii. The manner and method Defendants used to compile or obtain the 

list of fax numbers to which it sent Exhibit A and other unsolicited faxes; 

iii. Whether Defendants’ practice of sending unsolicited faxes violates 

Missouri public policy; 

iv. Whether Defendants’ practice of sending unsolicited faxes is an 

unfair practice under the Missouri Merchandising Practices Act (MMPA), 

Chapter 407 RSMO; and 

v. Whether Defendants should be enjoined from sending unsolicited 

fax advertising in the future.

68. Plaintiff will fairly and adequately protect the interests of the other class members.  

Plaintiff has retained counsel who are experienced in handling class actions and claims involving 

lawful business practices.  Neither Plaintiff nor Plaintiff’s counsel have any interests adverse or in 

conflict with the class.  
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69. A class action is an appropriate method for adjudicating this controversy fairly and 

efficiently.  The interest of the individual class members in individually controlling the prosecution 

of separate claims is small and individual actions are not economically feasible. 

70. Defendants’ unsolicited fax practice is an unfair practice, because it violates public 

policy, and because it forced Plaintiff and the other class members to incur expense without any 

consideration in return.  Defendants’ practice effectively forced Plaintiff and the other class 

members to pay for Defendants’ advertising campaign. 

71. Defendants violated the unfairness predicate of the Act by engaging in an 

unscrupulous business practice and by violating Missouri statutory public policy, which public 

policy violations in the aggregate caused substantial injury to hundreds of persons.

72. Defendants’ misconduct caused damages to Plaintiff and the other members of the 

class, including the loss of paper, toner, ink, use of their facsimile machines, and use of their 

employees’ time. 

73. Defendants’ actions caused damages to Plaintiff and the other class members 

because their receipt of Defendants’ unsolicited faxes caused them to lose paper and toner 

consumed as a result.  Defendants’ actions prevented Plaintiff’s fax machine from being used for 

Plaintiff’s business purposes during the time Defendants was using Plaintiff's fax machine for 

Defendants’ unlawful purpose.  Defendants’ actions also cost Plaintiff employee time, as 

Plaintiff’s employees used their time receiving, routing, and reviewing Defendants’ unlawful faxes 

and that time otherwise would have been spent on Plaintiff’s business activities.     
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 WHEREFORE, Plaintiff, BECK SIMMONS LLC, individually and on behalf of all others 

similarly situated, demand judgment in its favor and against Defendants, FRANCOTYP-

POSTALIA, INC., and JOHN DOES 1-10, as follows: 

 A. That the Court adjudge and decree that the present case may be properly maintained 

as a class action, appoint Plaintiff as the class representative, and appoint Plaintiff’s counsel as 

counsel for the class;

B. That the Court award damages to Plaintiff and the other class members;  

C. That the Court award treble damages to Plaintiff and the other class members for 

knowing violations of the TCPA; 

D. That the Court declare that Defendants’ conduct violated the TCPA and that this 

action is just and proper; 

E. That the Court award damages for conversion of the plaintiffs and the class for 

violation of their rights; 

F. That the Court award damages and attorney fees for violation of Chapter 407; 

G. That the Court award attorney fees and costs; 

H. That the Court award all expenses incurred in preparing and prosecuting these 

claims; 

I. That the Court enter an injunction prohibiting Defendants from sending faxed 

advertisements; and  

J. Awarding such further relief as the Court may deem just and proper. 
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    Respectfully submitted, 

______/s/ Max G. Margulis _____
Max G. Margulis, #24325MO 
MARGULIS LAW GROUP

28 Old Belle Monte Rd. 
Chesterfield, MO 63017 

P:  (636) 536-7022 
F:  (636) 536-6652 

E-Mail: MaxMargulis@MargulisLaw.com
Attorneys for Plaintiff

Of Counsel
Brian J. Wanca 
ANDERSON + WANCA 
3701 Algonquin Road, Suite 760   
Rolling Meadows, IL  60008 
Phone:  (847) 368-1500 
Fax:  (847) 368-1501 
E-Mail: bwanca@andersonwanca.com

CERTIFICATE OF SERVICE

 I hereby certify that on the 3rd day of July, 2014, I submitted the foregoing via this Court’s 
CM/ES system, which served notice of the filing on the Attorneys for Defendant, Theodore J. 
MacDonald, Jr., #28465MO, Michael L. Young, #52058MO, Katherine E. Jacobi, #63907MO, 
HEPLERBROOM, LLC, 211 North Broadway, Suite 2700, St. Louis, MO 63102, Phone: (314) 
241-6160, Fax: (314) 241-6116, Email: tjm@heplerbroom.com, mly@heplerbroom.com,
kej@heplerbroom.com  and a courtesy copy was also served by email. 

______/s/ Max G. Margulis _____
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MISSOURI

EASTERN DIVISION

BECK SIMMONS LLC, individually and on )
behalf of all others similarly-situated, )

)
Plaintiff, ) Case No. 4:14-cv-1161

)
v. )

) JURY TRIAL DEMANDED.
FRANCOTYP-POSTALIA, INC., )

)
Defendant. )

DEFENDANT FRANCOTYP-POSTALIA, INC.’S
ANSWER TO FIRST AMENDED CLASS ACTION PETITION

Defendant Francotyp-Postalia, Inc. (“FP”) hereby answers Plaintiff’s First Amended 

Class Action Petition as follows:

PRELIMINARY STATEMENT

1. This case challenges Defendants’ practice of sending unsolicited facsimile 
advertisements.

ANSWER: FP admits that Plaintiff purports to bring claims relating to unsolicited 

facsimile advertisements.  FP denies it has a practice of sending unsolicited facsimile 

advertisements and denies the remaining allegations in paragraph 1.

2. The federal Telephone Consumer Protection Act, 47 USC § 227, prohibits a 
person or entity from sending or having an agent send fax advertisements without the recipient’s 
prior express invitation or permission (“advertising faxes” or “unsolicited faxes”) and without a 
proper opt out notice.  The TCPA provides a private right of action and provides statutory 
damages of $500 per violation.

ANSWER: FP denies that the Telephone Consumer Protection Act (“TCPA”)

prohibits a person or entity from sending or having an agent send solicited or consented-to fax

advertisements without an opt-out notice.  FP admits the remaining allegations in paragraph 2.
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3. Unsolicited faxes damage their recipients.  An advertising fax recipient loses the 
use of its fax machine, paper, and ink toner.  An unsolicited fax wastes the recipient’s valuable 
time that would have been spent on something else.  An advertising fax interrupts the recipient’s 
privacy.  Unsolicited faxes prevent fax machines from receiving authorized faxes, prevent their 
use for authorized outgoing faxes, cause undue wear and tear on the recipients’ fax machines, 
and require additional labor to attempt to discern the source and purpose of the unsolicited 
message.  An advertising fax consumes a portion of the limited capacity of the 
telecommunications infrastructure serving the victims of advertising faxing.

ANSWER: FP lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 3.

4. On behalf of itself and all others similarly situated, Plaintiff brings this case as a 
class action asserting claims against Defendants under the TCPA, the common law of conversion 
and Missouri consumer and fraud and deceptive business practices act Chapter 407.

ANSWER: FP admits that Plaintiff purports to bring claims under the TCPA and for 

common law conversion on behalf of itself and others similarly situated.  In light of the Court’s 

August 27, 2014 Order granting Plaintiff’s motion to dismiss, FP denies Plaintiff is bringing any 

claims under the Missouri Consumer and Fraud and Deceptive Business Practices Act Chapter 

407. FP also denies that this case is appropriate for class treatment, denies that any requirements 

for class certification are met in this case, denies that it has engaged in any wrongdoing with 

respect to Plaintiff or the purported class and denies the remaining allegations in paragraph 4.

5. Plaintiff seeks an award of statutory damages for each violation of the TCPA.

ANSWER: FP admits Plaintiff purports to be seeking statutory damages for violations 

of the TCPA.  FP denies it violated the TCPA or is liable to Plaintiff in any way and denies the 

remaining allegations in paragraph 5.

JURISDICTION AND PARTIES

6. This court has personal jurisdiction over Defendants because Defendants transacts 
business within this state, have made contracts within this state, and/or have committed tortious 
acts within this state and otherwise have sufficient minimum contacts with the State of Missouri.
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ANSWER: FP denies it has committed tortious acts in Missouri or anywhere else.  FP 

admits the remaining allegations of paragraph 6.

7. Plaintiff Beck Simmons LLC, is a Missouri limited liability corporation with its 
principal place of business in Missouri.

ANSWER: FP lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 7.

8. On information and belief, Defendant, Francotyp-Postalia, Inc. is an Illinois 
corporation doing business as FP Mailing Solutions and doing business in the state of Missouri.

ANSWER: FP denies that it is an Illinois corporation and states that it is incorporated 

in the state of Delaware.  FP admits the remaining allegations of paragraph 8.  

9. Defendant John Does 1-10 will be identified through discovery, but are not 
presently known.

ANSWER: FP lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 9.

RELEVANT FACTS

10. On or about October 31, 2011, Defendant sent 1 unsolicited facsimile to Plaintiff 
in St. Louis County, Missouri.  A true and correct copy of the facsimile is attached as Exhibit A.

ANSWER: FP admits that on October 31, 2011, it sent the facsimile attached to 

Plaintiff’s First Amended Class Action Complaint as Exhibit A to Plaintiff.  FP lacks knowledge 

or information sufficient to form a belief as to the truth of the remaining allegations in paragraph 

10.

11. The transmission sent to Plaintiff on or about October 31, 2011 constitutes 
material advertising the commercial availability of any property, goods or services.

ANSWER: FP admits the allegations of paragraph 11.  
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12. On information and belief, Defendant has sent other facsimile transmissions of 
material advertising the commercial availability of property, goods, or services to many other 
persons as part of a plan to broadcast fax advertisements, of which Exhibit A is an example.

ANSWER: FP admits it has sent other facsimile transmissions of material advertising 

the commercial availability of property, goods, or services to other persons.  FP denies the 

remaining allegations in paragraph 12.

13. Defendants approved, authorized and participated in the scheme to broadcast fax 
advertisements by (a) directing a list to be purchased or assembled; (b) directing and supervising 
employees or third parties to send the faxes; (c) creating and approving the form of fax to be 
sent; and (d) determining the number and frequency of the facsimile transmissions.

ANSWER: FP denies the allegations of paragraph 13.

14. Defendants created or made Exhibit A and other fax advertisements, which 
Defendants sent to Plaintiff and the other members of the class.

ANSWER: FP admits that it created and made Exhibit A, which it sent to Plaintiff.  

FP also admits it has at various times created or made other fax advertisements.  FP denies that 

this case is appropriate for class treatment and denies that any requirements for class certification 

are met in this case. FP lacks knowledge or information sufficient to form a belief as to the truth 

of the remaining allegations in paragraph 14.

15. Exhibit A and the other facsimile advertisements are a part of Defendants’ work 
or operations to market Defendants’ goods or services which was performed by Defendants and 
on behalf of Defendants.

ANSWER: FP lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 15.

16. Exhibit A and the other facsimile advertisements constitute material furnished in 
connection with Defendants’ work or operations.

ANSWER: FP lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 16.
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17. The transmissions of Exhibit A to Plaintiff did not contain a notice that informs 
the recipient of the ability and means to avoid future unsolicited advertisements.

ANSWER: FP admits the allegations in paragraph 17.

18. The transmission of facsimile advertisements, including Exhibit A, to Plaintiff did 
not contain a notice that informs the recipient of the ability and means to avoid future unsolicited 
advertisements.

ANSWER: FP admits that Exhibit A did not contain a notice that informs the recipient 

of the ability and means to avoid future unsolicited advertisements.  FP lacks knowledge or 

information sufficient to form a belief as to the truth of the remaining allegations in paragraph 

18.

19. The transmission of facsimile advertisements, including Exhibit A, to Plaintiff did 
not contain a notice that states that the recipient may make a request to the sender of the 
advertisement not to send any future advertisements to a telephone facsimile machine or 
machines and that failure to comply, within 30 days, with such a request meeting the 
requirements under paragraph 47 C.F.R. 64.1200(a)(3)(v) of this section is unlawful.

ANSWER: FP admits that Exhibit A did not contain a notice that states that the 

recipient may make a request to the sender of the advertisement not to send any future 

advertisements to a telephone facsimile machine or machines.  FP denies that the failure to 

include such a notice on solicited or consented-to faxes is unlawful.  FP lacks knowledge or 

information sufficient to form a belief as to the truth of the remaining allegations in paragraph 

19.

20. The transmissions of facsimile advertisements, including Exhibit A, to Plaintiff 
did not contain a notice that complied with the provisions of 47 U.S.C. § 227(b)(1)(C) and/or 47 
C.F.R. 64.1200(a)(3).

ANSWER: FP denies that the failure to include a notice that complies with the 

provisions of 47 U.S.C. § 227(b)(1)(C) or 47 C.F.R. 64.1200(a)(3) on solicited or consented-to 

faxes is unlawful.  FP lacks knowledge or information sufficient to form a belief as to the truth of 

the remaining allegations in paragraph 20.
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21. The transmissions of facsimile advertisements, including Exhibit A, to Plaintiff 
was required to contain a notice that complied with the provisions of 47 U.S.C. § 227(b)(1)(C) 
and/or 47 C.F.R. 64.1200(a)(3).

ANSWER: FP denies that the failure to include a notice that complies with the 

provisions of 47 U.S.C. § 227(b)(1)(C) or 47 C.F.R. 64.1200(a)(3) on solicited or consented-to

faxes is unlawful.  FP lacks knowledge or information sufficient to form a belief as to the truth of 

the remaining allegations in paragraph 21.

22. On information and belief, Defendants sent multiple facsimile advertisements to 
Plaintiff and members of the proposed classes throughout the time period covered by the class 
definitions.

ANSWER: FP denies that this case is appropriate for class treatment and denies that 

any requirements for class certification are met in this case. FP lacks knowledge or information 

sufficient to form a belief as to the truth of the remaining allegations in paragraph 22.

23. On information and belief, Defendants faxed the same and other facsimile 
advertisements to the members of the proposed classes in Missouri and throughout the United 
States without first obtaining the recipients’ prior express permission or invitation.

ANSWER: FP denies that this case is appropriate for class treatment and denies that 

any requirements for class certification are met in this case. FP lacks knowledge or information 

sufficient to form a belief as to the truth of the remaining allegations in paragraph 23.

24. There is no reasonable means for Plaintiff (or any other class member) to avoid 
receiving unlawful faxes.  Fax machines are left on and ready to receive the urgent 
communications their owners desire to receive.

ANSWER: FP denies that this case is appropriate for class treatment and denies that 

any requirements for class certification are met in this case. FP lacks knowledge or information 

sufficient to form a belief as to the truth of the remaining allegations in 24.

25. Defendants violated 47 U.S.C. § 227 et seq. by transmitting Exhibit A hereto to 
Plaintiff and the other members of the class without obtaining their prior express permission or 
invitation and not displaying the proper opt out notice required by 64 C.F.R. 1200.
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ANSWER: FP denies the allegations in paragraph 25.

26. Defendants knew or should have known that:  (a) facsimile advertisements, 
including Exhibit A, were advertisements; (b) Plaintiff and the other members of the class had 
not given their prior permission or invitation to receive facsimile advertisements; (c) no 
established business relationship existed with Plaintiff and the other members of the class; and 
(d) Defendants did not display a proper opt out notice.

ANSWER: FP denies that this case is appropriate for class treatment, denies that any 

requirements for class certification are met in this case, and denies that it has engaged in any 

wrongdoing with respect to Plaintiff or the purported class.  FP lacks knowledge or information 

sufficient to form a belief as to the truth of the remaining allegations in 26.

27. Defendants engaged in the transmission of facsimile advertisements, including 
Exhibit A, believing such transmissions were legal based on Defendants’ own understanding of 
the law and/or based on the representations of others on which Defendants reasonably relied.

ANSWER: FP lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 27.

28. Defendants did not intend to send transmissions of facsimile advertisements, 
including Exhibit A, to any person where such transmission was not authorized by law or by the 
recipient, and to the extent that any transmissions of facsimile advertisement was sent to any 
person and such transmission was not authorized by law or by the recipient, such transmission 
was made based on either Defendants’ own understanding of the law and/or based on the 
representations of others on which Defendants reasonably relied.

ANSWER: FP lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 28.

29. Defendants failed to correctly determine the legal restrictions on the use of
facsimile transmissions and the application of those restrictions to the transmission of facsimile 
advertisements, including Exhibit A, both to others in general, and specifically to Plaintiff.

ANSWER: FP lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 29.  

30. The transmissions of facsimile advertisements, including Exhibit A, to Plaintiff 
and other members of the class caused destruction of Plaintiff’s property.
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ANSWER: FP denies that this case is appropriate for class treatment, denies that any 

requirements for class certification are met in this case, and denies that it has engaged in any 

wrongdoing with respect to Plaintiff or the purported class.  FP lacks knowledge or information 

sufficient to form a belief as to the truth of the remaining allegations in paragraph 30.

31. The transmissions of facsimile advertisements, including Exhibit A, to Plaintiff 
and other members of the class interfered with Plaintiff’s and other members of the class’ 
exclusive use of their property.

ANSWER: FP denies that this case is appropriate for class treatment, denies that any 

requirements for class certification are met in this case, and denies that it has engaged in any 

wrongdoing with respect to Plaintiff or the purported class.  FP lacks knowledge or information 

sufficient to form a belief as to the truth of the remaining allegations in paragraph 31.

32. The transmissions of facsimile advertisements, including Exhibit A, to Plaintiff 
and other members of the class interfered with Plaintiff’s and other members of the class’ 
business and/or personal communications.

ANSWER: FP denies that this case is appropriate for class treatment, denies that any 

requirements for class certification are met in this case, and denies that it has engaged in any 

wrongdoing with respect to Plaintiff or the purported class.  FP lacks knowledge or information 

sufficient to form a belief as to the truth of the remaining allegations in paragraph 32.

COUNT I

TELEPHONE CONSUMER PROTECTION ACT, 47 U.S.C. § 227

33. Plaintiff incorporated the preceding paragraphs as though fully set forth herein.

ANSWER: FP incorporates by reference its answers to the preceding paragraphs as 

though fully set forth herein.

34. Plaintiff brings Count I pursuant to the Telephone Consumer Protection Act, 47 
U.S.C. § 227, on behalf of the following class of persons:
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All persons who (1) on or after four years prior to the filing of this 
action, (2) were sent by or on behalf of Defendant any telephone 
facsimile transmissions of material making known the commercial 
existence of, or making qualitative statements regarding any 
property, goods, or services (3) with respect to whom Defendants 
cannot provide evidence of prior express permission or invitation 
for the sending of such faxes, (4) with whom Defendants does not 
have an established business relationship or (5) which did not 
display a proper opt out notice.

ANSWER: FP admits that Plaintiff purports to bring Count I pursuant to the TCPA on

behalf of a class of persons.  FP denies that this case is appropriate for class treatment, denies

that any requirements for class certification are met in this case, denies that it has engaged in any 

wrongdoing with respect to Plaintiff or the purported class, and denies Plaintiff has appropriately 

characterized FP’s obligations under the TCPA. FP lacks knowledge or information sufficient to 

form a belief as to the truth of the remaining allegations in paragraph 34.

35. A class is warranted because:

a. On information and belief, the class includes more than forth persons and 
is so numerous that joinder of all members is impracticable.

b. There are questions of fact of law common to the class predominating over 
questions affecting only individual class members, including without 
limitation:

i. Whether Defendants engaged in a pattern of sending unsolicited 
fax advertisements;

ii. Whether Exhibit A and other faxes transmitted by or on behalf of 
Defendant contains material advertising the commercial 
availability of any property, goods or services;

iii. Whether Defendants’ facsimiles advertised the commercial 
availability of property, goods, or services;

iv. The manner and method Defendants used to compile or obtain the 
list of fax numbers to which they sent Exhibit A and other 
unsolicited faxed advertisements;

v. Whether Defendants faxed advertisements without first obtaining 
the recipients’ prior express permission or invitation;
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vi. Whether Defendants violated the provisions of 47 U.S.C. § 227;

vii. Whether Plaintiff and the other class members are entitled to 
statutory damages;

viii. Whether Defendants knowingly violated the provisions of 47 
U.S.C. § 227;

ix. Whether Defendants should be enjoined from faxing 
advertisements in the future;

x. Whether the Court should award trebled damages; and

xi. Whether Exhibit A and the other fax advertisements sent by or on 
behalf of Defendant displayed the proper opt out notice required by 
64 C.F.R. 1200.

ANSWER: FP denies the allegations in paragraph 35.

36. Plaintiff will fairly and adequately protect the interests of the other class 
members.  Plaintiff’s counsel are experienced in handling class actions and claims involving 
unsolicited advertising faxes.  Neither Plaintiff nor Plaintiff’s counsel has any interests adverse 
or in conflict with the absent class members.

ANSWER: FP denies that this case is appropriate for class treatment, denies that any 

requirements for class certification are met in this case, and denies that it has engaged in any 

wrongdoing with respect to Plaintiff or the purported class.  FP lacks knowledge or information 

sufficient to form a belief as to the truth of the remaining factual allegations in paragraph 36.

37. A class action is an appropriate method for adjudicating this controversy fairly 
and efficiently.  The interest of each individual class member in controlling the prosecution of 
separate claims is small and individual actions are not economically feasible.

ANSWER: FP denies the allegations in paragraph 37.

38. The TCPA prohibits the “use of any telephone facsimile machine, computer or 
other device to send an unsolicited advertisement to a telephone facsimile machine . . . .”  47 
U.S.C. § 227(b)(1).

ANSWER: FP denies that paragraph 38 accurately quotes 47 U.S.C. § 227(b)(1).  FP 

admits that the TCPA prohibits the use of any telephone facsimile machine, computer or other 
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device to send an unsolicited advertisement to a telephone facsimile machine under certain 

circumstances.  FP denies the remaining allegations in paragraph 38.  

39. The TCPA defines “unsolicited advertisement,” as “any material advertising the 
commercial availability or quality of any property, goods, or services which is transmitted to any 
person without that person’s express invitation or permission.”  47 U.S.C. § 227(a)(4).

ANSWER: FP denies that paragraph 39 accurately quotes 47 U.S.C. § 227(a)(4).  FP 

admits that 47 U.S.C. § 227(a)(5) provides that “[t]he term ‘unsolicited advertisement’ means 

any material advertising the commercial availability or quality of any property, goods, or 

services which is transmitted to any person without that person’s prior express invitation or 

permission, in writing or otherwise.”  FP denies the remaining allegations in paragraph 39.

40. The TCPA provides:

Private right of action.  A person may, if otherwise permitted by 
the laws or rules of court of a state, bring in an appropriate court of 
that state:

(A)  An action based on a violation of this subsection or the 
regulations prescribed under this subsection to enjoin such 
violation,

(B)  An action to recover for actual monetary loss from such a 
violation, or to receive $500 in damages for each such violation, 
whichever is greater, or

(C)  Both such actions.

ANSWER: FP denies that paragraph 40 accurately quotes the TCPA.  FP admits the 

TCPA provides for a private right of action under certain circumstances.  FP denies the 

remaining allegations in paragraph 40.

41. The Court, in its discretion, may treble the statutory damages if the violation was 
knowing.  47 U.S.C. § 227.
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ANSWER: FP denies that paragraph 41 accurately quotes 47 U.S.C. § 227.  FP admits 

the TCPA provides for treble damages under certain circumstances.  FP denies that treble 

damages are appropriate in this case and denies the remaining allegations in paragraph 41.

42. The TCPA is a strict liability statute and the Defendants are liable to Plaintiff and 
the other class members even if their actions were only negligent.

ANSWER: FP denies that this case is appropriate for class treatment, denies that any 

requirements for class certification are met in this case, and denies that it has engaged in any 

wrongdoing with respect to Plaintiff or the purported class.  FP lacks knowledge or information 

sufficient to form a belief as to the truth of the remaining allegations in paragraph 42.

43. Defendants’ actions caused damages to Plaintiff and the other class members.  
Receiving Defendants’ advertising faxes caused the recipients to lose paper and toner consumer 
in the printing of Defendants’ faxes.  Moreover, Defendants’ actions interfered with Plaintiff’s 
use of its fax machine and telephone line connected to that fax machine.  Defendants’ faxes cost 
Plaintiff time, as Plaintiff and/or its employees wasted their time receiving, reviewing and 
routing Defendants’ unlawful faxes.  That time otherwise would have been spent on Plaintiff’s 
business activities.  Finally, Defendants’ faxes unlawfully interrupted Plaintiff’s and the other 
class members’ privacy interests in being left alone.

ANSWER: FP denies that this case is appropriate for class treatment, denies that any 

requirements for class certification are met in this case, and denies that it has engaged in any 

wrongdoing with respect to Plaintiff or the purported class.  FP lacks knowledge or information 

sufficient to form a belief as to the truth of the remaining allegations in paragraph 43.

44. Defendants did not intend to cause damage to Plaintiff and the other class 
members, did not intend to violate their privacy, and did not intend to interfere with recipients’ 
fax machines or consume the recipients’ valuable time with Defendants’ advertisements.

ANSWER: FP denies that this case is appropriate for class treatment, denies that any 

requirements for class certification are met in this case, and denies that it has engaged in any 

wrongdoing with respect to Plaintiff or the purported class.  FP lacks knowledge or information 

sufficient to form a belief as to the truth of the remaining allegations in paragraph 44.
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45. If the court finds that Defendants knowingly violated this subsection or the 
regulations prescribed under this subsection, the court may, in its discretion, increase the amount 
of the award to an amount equal to nor more than three times the amount available under 
subparagraph (B) of this paragraph.  47 U.S.C. § 227(b)(3).

ANSWER: FP admits that 47 U.S.C. § 227(b)(3) provides for treble damages under 

certain circumstances.  FP denies it is liable to Plaintiff in any way, denies that circumstances 

warranting treble damages exist here and denies the remaining allegations in paragraph 45.

46. Defendants knew or should have known that:  (a) Plaintiff and the other class 
members had not given express permission or invitation for Defendants or anyone else to fax 
advertisements about Defendants’ goods or services, (B) Defendants did not have an established 
business relationship with Plaintiff and the other members of the class (C) Exhibit A and the 
other facsimile advertisements were advertisements, and (D) Exhibit A and the other facsimile 
advertisements did not display the proper opt out notice.

ANSWER: FP denies the allegations in paragraph 46.

47. Defendants violated 47 U.S.C. § 227 et seq. by transmitting Exhibit A and the 
other facsimile advertisements hereto to Plaintiff and the other members of the class without 
obtaining their prior express permission or invitation and not displaying the proper opt out notice 
required by 64 C.F.R. 1200.

ANSWER: FP denies the allegations in paragraph 47.

48. Defendants knew or should have known that:  (a) Exhibit A and the other 
facsimile advertisements were advertisements; (b) Defendants did not obtain prior permission or 
invitation to send facsimile advertisements, including Exhibit A; (c) Defendants did not have an 
established business relationship with Plaintiff or the other members of the class and (d) Exhibit 
A and the other facsimile advertisements did not display a proper opt out notice.

ANSWER: FP denies the allegations in paragraph 48.

49. Defendants engaged in the transmission of Exhibit A and the other facsimile 
advertisements believing such transmissions were legal based on Defendants’ own understanding 
of the law and/or based on the representations of others on which Defendants reasonably relied.

ANSWER: FP lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 49.

50. Defendants did not intend to send transmission of Exhibit A and the other 
facsimile advertisements to any person where such transmission was not authorized by law or by 
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the recipient and to the extent that any transmission of Exhibit A and the other facsimile 
advertisements were sent to any person and such transmission was not authorized by law or by 
the recipient, such transmission was made based on either Defendants’ own understanding of the 
law and/or based on the representations of others on which Defendants reasonably relied.

ANSWER: FP lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 50.

51. Defendants failed to correctly determine the legal restrictions on the use of 
facsimile transmissions and the application of those restrictions to the transmission of Exhibit A 
and the other facsimile advertisements both to others in general, and specifically to Plaintiff.

ANSWER: FP lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations in paragraph 51.

52. Defendants’ actions caused damages to Plaintiff and the other class members, 
because their receipt of Defendants’ unsolicited fax advertisements caused them to lose paper 
and toner consumer as a result.  Defendants’ actions prevented Plaintiff’s fax machine from 
being used for Plaintiff’s business purposes during the time Defendants were using Plaintiff’s fax 
machine for Defendants’ unauthorized purpose.  Defendants’ actions also cost Plaintiff employee 
time, as Plaintiff’s employees used their time receiving, routing and reviewing Defendants’
unauthorized faxes and that time otherwise would have been spent on Plaintiff’s business 
activities.  Finally, the injury and property damage sustained by Plaintiff and the other members 
of the class occurred outside of Defendants’ premises.  Pursuant to law, Plaintiff, and each class 
member, instead may recover $500 for each violation of the TCPA.

ANSWER: FP denies the allegations in paragraph 52.

COUNT II

CONVERSION

53. Plaintiff incorporates Paragraphs 3 and 4, 10, 13-16, 22-24 and 27-32 as for its 
paragraph 53.

ANSWER: FP incorporates by reference its answers to Paragraphs 3 and 4, 10, 13-16, 

22-24 and 27-32 for its answer to paragraph 53.

54. In accordance with Mo. S. Ct. Rule 52.08, Plaintiff brings Count II for conversion 
under the common law for the following class of persons:

All persons who on or after five years prior to the filing of this 
action, were sent telephone facsimile messages by or on behalf of 
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Defendants with respect to whom Defendants cannot provide 
evidence of prior express permission or invitation.

ANSWER: FP admits that Plaintiff purports to bring a claim for conversion under the 

common law on behalf of a class of persons.  FP denies that this case is appropriate for class 

treatment, denies that any requirements for class certification are met in this case, and denies that 

it has engaged in any wrongdoing with respect to Plaintiff or the purported class.  FP lacks 

knowledge or information sufficient to form a belief as to the truth of the remaining allegations 

in paragraph 54.

55. A class action is proper in that:

a. On information and belief the class is so numerous that joinder of all 
members is impracticable.

b. There are questions of fact or law common to the class predominating over 
all questions affecting only individual class members, including:

i. Whether Defendants engaged in a pattern of sending unsolicited 
faxes;

ii. Whether Defendants sent faxes without obtaining the recipients’ 
prior express permission or invitation of the faxes;

iii. The manner and method Defendants used to compile or obtain the 
list of fax numbers to which it sent Exhibit A and other unsolicited 
faxes;

iv. Whether Defendants committed the tort of conversion; and

v. Whether Plaintiff and the other class members are entitled to 
recover actual damages and other appropriate relief.

ANSWER: FP denies the allegations in paragraph 55.

56. Plaintiff will fairly and adequately protect the interests of the other class 
members.  Plaintiff has retained counsel who is experienced in handling class actions and claims 
involving unlawful business practices.  Neither Plaintiff nor Plaintiff’s counsel have any interests 
adverse or in conflict with the class.
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ANSWER: FP denies that this case is appropriate for class treatment, denies that any 

requirements for class certification are met in this case, and denies that it has engaged in any 

wrongdoing with respect to Plaintiff or the purported class.  FP lacks knowledge or information 

sufficient to form a belief as to the truth of the remaining allegations in paragraph 56.

57. A class action is an appropriate method for adjudicating this controversy fairly 
and efficiently.  The interest of the individual class members in individually controlling the 
prosecution of separate claims is small and individual actions are not economically feasible.

ANSWER: FP denies the allegations in paragraph 57.

58. By sending Plaintiff and the other class members unsolicited faxes, Defendants 
improperly and unlawfully converted their fax machines, toner and paper to its own use.  
Defendants also converted Plaintiff’s employees’ time to Defendants’ own use.

ANSWER: FP denies the allegations in paragraph 58.

59. Immediately prior to the sending of the unsolicited faxes, Plaintiff, and the other 
class members owned an unqualified and immediate right to possession of their fax machine, 
paper, toner and employee time.

ANSWER: FP denies that this case is appropriate for class treatment, denies that any 

requirements for class certification are met in this case, and denies that it has engaged in any 

wrongdoing with respect to Plaintiff or the purported class.  FP lacks knowledge or information 

sufficient to form a belief as to the truth of the remaining allegations in paragraph 59.

60. By sending the unsolicited faxes, Defendants permanently misappropriated the 
class members’ fax machines, toner, paper, and employee time to Defendants’ own use.  Such 
misappropriation was wrongful and without authorization.

ANSWER: FP denies the allegations in paragraph 60.

61. Defendants knew or should have known that its misappropriation of paper, toner, 
and employee time was wrongful and without authorization.

ANSWER: FP denies the allegations in paragraph 61.

62. Plaintiff and the other class members were deprived of the use of the fax 
machines, paper, toner and employee time, which could no longer be used for any other purpose.  

16
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Plaintiff and each class member thereby suffered damages as a result of the sending of 
unsolicited fax advertisements from Defendants.

ANSWER: FP denies the allegations in paragraph 62.

63. Each of Defendants’ unsolicited faxes effectively stole Plaintiff’s employees’ 
time because persons employed by Plaintiff were involved in receiving, routing and reviewing
Defendants’ unlawful faxes.  Defendants knew or should have known employees’ time is 
valuable to Plaintiff.

ANSWER: FP denies the allegations in paragraph 63.

64. Defendants’ actions caused damages to Plaintiff and the other members of the 
class because their receipt of Defendants’ unsolicited faxes caused them to lose paper and toner 
as a result.  Defendants’ actions prevent Plaintiff’s fax machines from being used for Plaintiff’s 
business purposes during the time Defendants were using Plaintiff’s fax machines for 
Defendants’ unlawful purpose.  Defendants’ actions also cost Plaintiff employee time, as 
Plaintiff’s employees used their time receiving, routing, and reviewing Defendants’ unlawful 
faxes, and that time otherwise would have been spent on Plaintiff’s business activities.

ANSWER: FP denies the allegations in paragraph 64.

COUNT III

MISSOURI CONSUMER FRAUD& DECEPTIVE BUSINESS PRACTICES ACT
Chapter 407

In light of the Court’s August 27, 2014, Order granting Plaintiff’s motion to voluntarily 

dismiss Count III, no answer is required to these allegations.

ADDITIONAL DEFENSES

In further support of its Answer, FP sets forth the following additional and/or affirmative 

defenses:

First Additional Defense

The Complaint fails to state any claims upon which relief can be granted.

Second Additional Defense

17
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This action may not be maintained as a class action because, among other reasons, (a) 

Plaintiff is not an adequate class representative and cannot fairly and adequately protect the 

interests of the purported class; (b) individual issues of law or fact predominate over any 

common questions; (c) a class action is not a superior method for the fair and efficient 

adjudication of the controversy; (d) none of the other requirements of maintaining this action as a 

class action have been met; (e) the asserted class is not properly defined; (f) the asserted class is 

not ascertainable; and (g) the asserted class includes members who have suffered no injury.

Further, any adjudication of Plaintiff’s claims and those of the alleged members of the putative 

class through purported “generalized class-wide proof” would violate FP’s rights to Due Process 

and Trial by Jury under the Missouri and United States Constitutions.

Third Additional Defense

This action may not be maintained as a class action because, among other reasons, 

Plaintiffs cannot establish liability, injury or damages by common proof.

WHEREFORE, FP respectfully requests that the Court dismiss the First Amended Class 

Action Petition in its entirety, deny all of the relief requested by Plaintiff, enter judgment in FP’s 

favor and grant such other relief as this Court deems just and proper.

18
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HEPLERBROOM LLC

By: /s/  Michael L. Young
Theodore J. MacDonald, Jr.# 28465MO

e-mail:  tjm@heplerbroom.com
Michael L. Young # 52058MO

e-mail: mly@heplerbroom.com
Katherine E. Jacobi # 63907MO

e-mail:  kej@heplerbroom.com
211 North Broadway, Suite 2700
St. Louis, Missouri 63102
314-241-6160 telephone
314-241-6116 facsimile 

Attorneys for Defendant Francotyp-
Postalia, Inc.

PROOF OF SERVICE

I hereby certify that I electronically filed on this 5th day of September, 2014, the 
foregoing with the Clerk of the Court using the CM/ECF system which will send notification of 
such filing to the following:

Max Margulis; ATTORNEY FOR PLAINTIFF

and mailed by first class mail, postage prepaid, and by depositing in a U.S. Post Office 
mail box, a copy of the document to the following non-registered participant:

ATTORNEY FOR PLAINTIFF
Brian J. Wanca
Anderson + Wanca
3701 Algonquin Road, Suite 760
Rolling Meadows, Illinois  60008

/s/  Michael L. Young     
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UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF MISSOURI 

EASTERN DIVISION 

BECK SIMMONS LLC, individually and ) 
on behalf of all other similarly-situated, ) 
      ) 
  Plaintiff,   ) 
      ) 
vs.      ) Case No.: 4:14-cv-01161-HEA 
      ) 
FRANCOTYP-POSTALIA, INC.,  ) 
      ) 
  Defendant.   ) 

DEFENDANT FRANCOTYP-POSTALIA, INC’S  
MEMORANDUM IN SUPPORT OF ITS MOTION TO STAY 

Plaintiff’s claim against Francotyp-Postalia, Inc. (“FP”) based upon a failure to include 

an opt-out notice on solicited fax advertisements as allegedly required by FCC regulations runs 

afoul of the statutory authority granted to the Federal Communications Commission (“FCC”) 

under the Telephone Consumer Protection Act (“TCPA”).  The FCC is currently considering 

over twenty petitions requesting that the FCC clarify its regulations to confirm that the failure to 

include an opt-out notice on solicited fax advertisements runs does not violate the TCPA.  FP is 

also preparing to file a petition requesting the same relief from the FCC.  The FCC’s ruling on 

those petitions will determine whether certain of Plaintiff’s claims are viable and therefore 

greatly impact the scope of discovery and the class certification process. 

Accordingly, FP requests that this Court enter an order staying this case pending (1) the 

disposition of the related pending petitions for declaratory judgment filed with the FCC 

requesting that the FCC clarify its regulations relating to the TCPA; (2) the disposition of the 

administrative petition that FP is preparing to file with the FCC; and (3) any rulings by the 

Federal Court of Appeals appealing from the FCC’s final dispositions of the petitions.   
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BACKGROUND

Plaintiff filed a class action complaint alleging that FP violated the TCPA by, among 

other things, faxing or having an agent fax advertisements without a proper opt-out notice, as 

allegedly required by 47 C.F.R. § 64.1200.  (Plaintiff’s Amended Complaint, Doc. 14, ¶ 34 

(seeking to recover on behalf of all recipients of faxes sent by FP “which did not display a proper 

opt out notice”).)  Plaintiff seeks to recover on behalf of all persons who received a fax that did 

not contain the opt-out notice, regardless of whether the fax was solicited or if FP had a business 

relationship with the recipient.  (Id.; see also id. at paragraphs 16-19, 23, 32(xi), 43-45.)  In 

support of its allegations, Plaintiff attached to its complaint an exemplar fax sent to Plaintiff that 

does not contain the opt-out notice.  (See id., at Ex. A.) 

ARGUMENT 

Plaintiff’s claim based upon a failure to include an opt-out notice on solicited fax 

advertisements runs afoul of the statutory authority granted to the FCC under the TCPA.  By its 

terms, the TCPA regulates only “unsolicited advertisements.”  It defines the term “unsolicited 

advertisement” to mean “any material advertising the commercial availability or quality of any 

property, goods, or services which is transmitted to any person without that person’s prior 

express invitation or permission, in writing or otherwise.”  47 U.S.C. § 227(a)(5) (2010).  In 

relevant part, the statute prohibits the “use [of] any . . . device to send, to a telephone facsimile 

machine, an unsolicited advertisement, unless . . . the unsolicited advertisement contains a notice 

meeting the requirements under paragraph 2(D).”  Id. at § 227(b)(1)(C) & (C)(iii).  

As the Eighth Circuit recently observed, the TCPA “does not expressly impose similar 

[notice] limitations or requirements on the sending of solicited or consented-to fax 

advertisements.”  Nack v. Walburg, 715 F.3d 680, 683 (8th Cir. 2013) (reversing grant of 
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summary judgment to defendant on ground TCPA did not allow regulation of solicited faxes 

even when there was no opt-out notice).  However, the most pertinent regulation promulgated by 

the FCC “read most naturally and according to its plain language, extends the opt-out notice 

requirement to solicited as well as unsolicited fax advertisements.”  Id.  That regulation provides 

“[a] facsimile advertisement that is sent to a recipient that has provided prior express invitation 

or permission to the sender must include an opt-out notice that complies with the requirements in 

paragraph (a)(4)(iii) of this section.”  47 C.F.R. § 64.1200(a)(4)(iv). 

Courts, like the Eighth Circuit, while noting the apparent lack of statutory authority 

underlying the FCC’s regulation, have nonetheless declined to interpret the TCPA contrary to the 

regulations promulgated under it by the FCC due to the constraints of the Hobbs Act.  See e.g., 

Nack, 715 F.3d at 686.  However, those courts have stayed cases involving TCPA claims for 

failing to include an opt-out notice on a solicited fax advertisement pending the FCC’s resolution 

of numerous petitions challenging the regulations.1

In Nack v. Walburg, the Eighth Circuit recognized that “it was questionable whether the 

regulation at issue (thus interpreted [to apply to solicited faxes]) properly could apply to 

permissive faxes or could have been promulgated under the statutory section that authorizes a 

private cause of action.”  Nack, 715 F.3d at 682.  Accordingly, the Eighth Circuit strongly 

suggested that the Nack defendants move to stay the case when it was remanded to the Eastern 

District. Id. at 687.  Following the Eighth Circuit’s suggestion, defendants moved to stay and 

                                                 
1 The FCC is currently considering over twenty petitions that challenge the legality of holding an 
individual or entity liable under the TCPA for faxes sent with permission when those faxes failed 
to include an opt-out notice (hereinafter, the “Related Petitions”).  Those petitions are available 
on the FCC’s webpage at http://apps.fcc.gov/ecfs/ by using the ECFS Full Text Search, 
Advanced, and searching for all petitions filed under FCC Proceeding (Docket) No. 02-278 with 
the keyword “opt-out.”  For the Court’s convenience, four of the recently-filed petitions are 
attached hereto in Exhibit A. 
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Judge Fleissig granted the stay pending a ruling on the petitions filed with the FCC.  See Nack v. 

Walburg, Case No. 4:10CV00478, 2013 WL 4860104, at *1-2 (E.D. Mo. Sept. 12, 2013) 

(holding “[i]n light of the Eighth Circuit’s suggestion, this Court will follow suit” and stay the 

case).   

Since the Nack decision, courts located in this district and in other jurisdictions have 

stayed trial court proceedings to allow the FCC to address the propriety of the opt-out regulations 

in order to avoid a situation where the courts might reach inconsistent results in the interim.  See 

e.g., St. Louis Heart Center, Inc. v. Gilead Palo Alto, Inc., Case No. 4:13-cv-958, 2013 WL 

5436651, at *1-2 (E.D. Mo. Sept. 27, 2013) (granting defendants’ motion to stay “[i]n light of 

the Eighth Circuit’s suggestion in Nack and in the interests of reaching consistent results in 

similar TCPA cases”); Raitport v. Harbour Capital Corp., Case No. 09-cv-156, 2013 WL 

4883765, at *1 (D. N.H. Sept. 12, 2013) (noting the conflict between the language in the TCPA 

and the scope of the FCC’s regulations, declining jurisdiction to resolve the issue and holding 

that “[g]iven the substantial effect that the outcome of the pending [FCC] administrative 

proceedings will have on disposition of the pending issues in this case, particularly with respect 

to certification of the proposed class, this litigation shall be stayed pending a final decision in 

those matters”); Burik v. Staples Contract and Commercial, Inc., No. 1:12-cv-10806 (Doc. No. 

90) (D. Mass. filed Aug. 9, 2013) (granting motion to stay pending the FCC’s decision on the 

opt-out issue). 

As one district court also recognized when entering a stay, “[i]t stands to reason that the 

more petitions the FCC receives, the greater the likelihood that the Commission will address the 

relevant issues on the merits and the more cases that are stayed pending the resolution of those 

proceedings, the greater the potential for consistent results in TCPA litigation.”  Physicians 
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Heathsource, Inc. v. Purdue Pharma L.P., No. 3:12-CV-1208, 2014 WL 518992, *2 (D. Conn. 

Feb. 3, 2014) (noting “although I am inclined to agree with the defendants that the FCC lacks 

authority to regulate solicited faxes pursuant to § 227(b) of the TCPA,” the Hobbs Act may 

prevent resolution of that issue at the trial court level and therefore granting motion to stay 

awaiting FCC decision on petition regarding opt-out notice as “the wiser course of action”). 

The FCC’s ruling on the Related Petitions and the petition that FP is preparing to file will 

significantly impact the issues in this case, including whether FP can move for judgment on 

certain of Plaintiff’s claims, the defenses that FP is able to present, the scope of discovery and 

the class certification process.  Both the Court’s and the parties’ resources should be conserved 

by waiting to proceed until after the FCC has resolved the issues relating to the regulations that it 

promulgated under the TCPA, so that efforts are not duplicated or found wholly unnecessary 

later.   

Finally, Plaintiff will not be prejudiced by a stay.  FP has collected and preserved the 

available documents and data relating to any faxes sent by it during the alleged class period.  FP 

will continue to preserve those documents and data during the pendency of any stay.    

CONCLUSION 

The FCC is currently considering the propriety of the regulations that are central to the 

viability of key claims asserted by the Plaintiffs and the resolution of those issues will greatly 

impact the scope of this case.  For the reasons stated herein, FP requests that the Court enter an 

order staying this case pending (1) the disposition of the related pending TCPA petitions for 

declaratory judgment filed with the FCC; (2) the disposition of FP’s administrative petition that 

it is preparing to file with the FCC; and (3) any rulings by the Federal Court of Appeals 

appealing from the FCC’s final dispositions of those petitions.   
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      HEPLERBROOM LLC

      By:  /s/  Michael L. Young 
Theodore J. MacDonald, Jr. # 28465MO 
 e-mail:  tjm@heplerbroom.com 
Michael L. Young  # 52058MO 
 e-mail:  mly@heplerbroom.com 
Katherine E. Jacobi # 63907MO 
 e-mail:  kej@heplerbroom.com 
211 North Broadway, Suite 2700 
St. Louis, Missouri 63102 
314-241-6160 telephone 
314-241-6116 facsimile  

ATTORNEYS FOR DEFENDANT

PROOF OF SERVICE

 I hereby certify that I electronically filed on this 9th day of September, 2014, the 
foregoing with the Clerk of the Court using the CM/ECF system which will send notification of 
such filing to the following: 

Max Margulis; ATTORNEY FOR PLAINTIFF

and mailed by first class mail, postage prepaid, and by depositing in a U.S. Post Office 
mail box, a copy of the document to the following non-registered participant: 

ATTORNEY FOR PLAINTIFF
Brian J. Wanca 
Anderson + Wanca 
3701 Algonquin Road, Suite 760 
Rolling Meadows, Illinois  60008 

/s/  Michael L. Young 
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UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF MISSOURI 

EASTERN DIVISION 

BECK SIMMONS LLC, individually and ) 
on behalf of all other similarly-situated, ) 
      ) 
  Plaintiff,   ) 
      ) 
vs.      ) Case No.: 4:14-cv-01161-HEA 
      ) 
FRANCOTYP-POSTALIA, INC.,  ) 
      ) 
  Defendant.   ) 

DEFENDANT FRANCOTYP-POSTALIA, INC’S  
REPLY IN SUPPORT OF ITS MOTION TO STAY 

The Court should follow the Eighth Circuit’s direction in Nack v. Walberg, 715 F.3d 680 

(2013), and stay this case until the Federal Communications Commission rules on FP’s Petition 

for Declaratory Ruling or Waiver (a copy of which is attached hereto as Exhibit A and which is 

being filed contemporaneously with the filing of this Reply) and the other similar petitions for 

declaratory relief that are currently pending before the FCC (collectively, the “Related 

Petitions”).1

Plaintiff, on behalf of itself and a putative class, seeks to recover statutory damages for 

alleged violations of a regulation, found at 47 C.F.R. § 64.1200(a)(4)(iv), that was promulgated 

by the FCC under the TCPA (the “Regulation”).  In particular, Plaintiff alleges that the 

Regulation prohibits the sending of solicited faxes without language that informs the recipient of 

how it can opt-out of receiving future faxes.  (See Plaintiff’s First Amended Class Action 
                                                 
1 As FP noted in its Motion to Stay and Memorandum in Support, there are over twenty other 
petitions currently pending before the FCC seeking a declaratory ruling that the opt-out notice 
regulation is not valid with respect to solicited facsimile advertisements.  (Doc. 22, at 2; Doc. 23, 
at 3 n.1.)  The Related Petitions also seek individual retroactive judicially binding waivers in the 
event that the FCC does not rule that opt-out notices are not required for solicited fax 
advertisements. 
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Complaint (the “Amended Complaint” or “Am. Compl.”), Doc. 14, ¶ 34 (seeking recovery on 

behalf of all recipients of faxes sent by FP “which did not display a proper opt out notice”); see

also ¶¶ 16-19, 21, 25, 26, 35(xi), 46-48.) 

As the Eighth Circuit has noted, however, the Regulation is inconsistent with the 

statutory language of the TCPA and therefore there is a serious question as to whether the 

Regulation is valid and can form the basis for a civil claim under the TCPA.  Nack, 715 F.3d at 

682.  Accordingly, courts in this district and around the country have stayed class action 

proceedings to allow defendants to pursue proceedings before the FCC to determine whether the 

Regulation is valid. 

In its Memorandum in Opposition, Plaintiff does not argue that the rationale articulated 

by the Nack court is inapplicable to this case, nor does Plaintiff cite any case where a court has 

denied a stay is a situation analogous to the circumstances in this case.  Instead, Plaintiff argues 

that this Court should rely on statements made by the FCC before the issuance of the Nack

opinion to find that the Regulation is valid and speculates that the Related Petitions are unlikely 

to be successful.  While Plaintiff also claims that it would be prejudiced by a stay, that claim is 

supported only by unfounded and inaccurate speculation that relevant documents may be in the 

hands of unnamed third-parties and that those parties might not preserve such documents.  As 

discussed below, courts have routinely rejected similar assertions of prejudice and, in this case, 

there is no basis to conclude that any third-parties have evidence related to Plaintiff’s claims. 

ARGUMENT 

I. A Stay Is Appropriate Under Nack And Related Authority. 

While Plaintiff refers to the Eighth Circuit’s decision in Nack v. Walburg, it ignores the 

substance of the direction provided in that case.  In Nack, the court observed that the statutory 

text of the TCPA “does not expressly impose [opt-out notice] limitations or requirements on the 
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sending of solicited or consented-to fax advertisements.”  715 F.3d at 683.  Accordingly, the 

Eighth Circuit recognized that it is “questionable whether the regulation at issue (thus interpreted 

[to apply to solicited faxes]) properly could apply to permissive faxes or could have been 

promulgated under the statutory section that authorizes a private cause of action.” Id. at 682.

Though the Eighth Circuit held that it lacked jurisdiction to interpret the TCPA in a 

manner contrary to the Regulation promulgated by the FCC due to the constraints imposed by 

the Hobbs Act, the court strongly suggested that the Nack defendants move to stay the case upon 

remand to the Eastern District.  Id. at 686-7.  Following the Eighth Circuit’s suggestion, the Nack

defendant filed a motion to stay and Judge Fleissig stayed the case pending a ruling on the 

petitions filed with the FCC.  See Nack v. Walburg, Case No. 4:10CV00478, 2013 WL 4860104, 

at *1-2 (E.D. Mo. Sept. 12, 2013) (rejecting the argument that a stay of unlimited length would 

prejudice plaintiff and holding “[i]n light of the Eighth Circuit’s suggestion, this Court will 

follow suit” and stay the case).   

Plaintiff does not distinguish the decisions by the Eighth Circuit or Judge Flessing in the 

Nack case, or the other cases where courts have stayed trial court proceedings to allow the FCC 

to address the validity of its Regulation.  See, e.g., Physicians Heathsource, Inc. v. Purdue 

Pharma L.P., No. 3:12-CV-1208, 2014 WL 518992, *2-3 (D. Conn. Feb. 3, 2014) (noting that 

“although I am inclined to agree with the defendants that the FCC lacks authority to regulate 

solicited faxes pursuant to § 227(b) of the TCPA,” concluding that the Hobbs Act might prevent 

resolution of that issue by the district court and therefore holding that a stay pending the FCC’s 

decision regarding the validity of the opt-out Regulation was “the wiser course of action”); St. 

Louis Heart Center, Inc. v. Gilead Palo Alto, Inc., Case No. 4:13-cv-958, 2013 WL 5436651, at 

*1-2 (E.D. Mo. Sept. 27, 2013) (granting defendants’ motion to stay “[i]n light of the Eighth 
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Circuit’s suggestion in Nack, and in the interests of reaching consistent results in similar TCPA 

cases”); Raitport v. Harbour Capital Corp., Case No. 09-cv-156, 2013 WL 4883765, at *1 (D. 

N.H. Sept. 12, 2013) (noting the conflict between the language in the TCPA referring only to 

unsolicited facsimiles and the scope of the FCC’s Regulation, finding a lack of jurisdiction to 

resolve the issue because Congress provided for administrative review and holding that “[g]iven 

the substantial effect that the outcome of the pending [FCC] administrative proceedings will 

have on disposition of the pending issues in this case, particularly with respect to certification of 

the proposed class, this litigation shall be stayed pending a final decision in those matters”); 

Burik v. Staples Contract and Commercial, Inc., No. 1:12-cv-10806 (Doc. No. 90) (D. Mass. 

filed Aug. 9, 2013) (granting motion to stay pending the FCC’s decision on the validity of the 

Regulation). 

Instead of addressing the logic underpinning the decisions to stay similar cases, much of 

Plaintiff’s opposition is devoted to discussing the history of the regulations issued by the FCC 

under the TCPA.  Plaintiff’s historical arguments, and its reliance on statements made by the 

FCC before the issuance of the Nack decision in 2013 (including Plaintiff’s discussion of a 2006 

FCC Order relating to the Junk Fax Prevention Act (the “JFPA Order”), a decision dismissing 

the first petition filed by Anda, Inc. with the FCC for declaratory ruling (the “Anda Order”) and 

the FCC’s amicus brief in Nack) ignore one critical point – the  Eighth Circuit had all of that 

information before it when it decided Nack and the Court nonetheless questioned the 

Regulation’s validity and suggested that a stay should be imposed until the FCC ruled on the 
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issue.2 See Nack, 715 F.3d at 683-684 (discussing the JFPA Order, the Anda Order and the 

FCC’s amicus brief).   

Plaintiff cites to only two TCPA cases where the court denied a stay, and a stay was 

denied in those cases primarily because the defendant had not filed a petition seeking a ruling by 

the FCC.  See Kaye v. Amicus Mediation & Arbitration Group, Inc., No. 13-347, Order (Doc. 

No. 87) (D. Conn. filed May 27, 2014); Physicians HealthSource, Inc. v. Stryker Corp., No. 12-

cv-729 (Doc. No. 160) (W.D. Mich. filed Sept. 8, 2014).  In this case, by contrast, FP is seeking 

a ruling from the FCC. 3  (See Ex. A.) 

Finally, contrary to Plaintiff’s claims, the FCC is likely to decide the issue concerning the 

validity of its Regulation.  FCC precedent and court rulings indicate that the FCC is more likely 

to address an issue when many petitions have been filed seeking a ruling on that issue.  See, e.g. 

Physicians Heathsource, Inc., 2014 WL 518992, at *2 (finding that it “stands to reason” that the 

more petitions that are filed with the FCC challenging the Regulation, the more likely it is that 

the FCC will rule and address the issue on the merits); In re Southwestern Bell Mobile Sys., Inc.,

Memorandum Opinion and Order, 14 FCC Rcd 19,898, 19,900 ¶ 5 (1999) (issuing a declaratory 
                                                 
2 Contrary to Plaintiff’s claim, the FCC did not deny Anda, Inc.’s first petition on the merits.  
Rather, the FCC dismissed the petition due to a procedural issue.  (See May 2, 2012 Order, In re 
Junk Fax Prevention Act, available at Doc. 27-4; Nack, 715 F.3d at 684.)  As Plaintiff 
acknowledges, Anda, Inc.’s second petition is pending before the FCC.

3 Plaintiff argues that FP will not be impacted by a ruling by the FCC on the opt-out issue 
because FP has not alleged as an affirmative defense or otherwise proven that it only sent faxes 
with permission.  But FP is not required to allege the invalidity of the Regulation as an 
affirmative defense or offer proof as to the nature of the faxes that it sent at this stage of the 
litigation.  Plaintiff admits it seeks to recover for violations of the TCPA for failure to include an 
opt-out notice (see Pl’s Mem. in Opp’n at 1-2) and FP has denied that it is liable to Plaintiff in 
any way, including specific denials that it sent faxes without permission or that its failure to 
include an opt-out notice on solicited faxes is unlawful.  (See, e.g., Defendant FP’s Answer To 
Plaintiff’s First Amended Class Action Petition, at Answer to ¶¶ 1 (“FP denies it has a practice 
of sending unsolicited facsimile advertisements”), 5, 19 (“FP denies that the failure to include 
such a notice on solicited or consented-to faxes is unlawful”), 20, 21, 25, 46, 47, 48.)
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ruling because there was “substantial uncertainty whether and to what extent” pending class 

action lawsuits were precluded by the Communications Act and pointing to the “extensive 

comments filed by interested parties” as evidence of that uncertainty).  In fact, the United States 

District Court for the Northern District of Illinois recently granted a stay in a similar case 

brought under the TCPA after the United States filed an acknowledgement of a challenge to the 

Regulation on First Amendment grounds, which contained a representation that the FCC was 

“actively considering” the defendants’ petition challenging the Regulation and supported the 

request for a stay.  Whiteamire Clinic v. Quill Corp., Case No. 1:12-cv-05490 (Doc. 170) (N.D. 

Ill. filed Apr. 9, 2014) (order granting motion to stay because defendants had demonstrated FCC 

was actively considering the petitions challenging the Regulation), Doc. 140 (filed Jan. 30, 2014) 

(the United States’ initial filing representing that the “FCC is actively considering” the 

defendants’ petition challenging the Regulation); see also id. (Doc. 182) (filed Sept. 24, 2014) 

(where the United States’ status report notifies the Court that “the FCC is actively considering 

Defendants’ petition, but has not yet ruled on it”). 

II. Plaintiff Will Not Be Prejudiced By A Stay 

Plaintiff’s arguments that it would suffer prejudice if a stay were entered is based on 

speculation that (1) a final resolution of the opt-out issue could take years and FP is unlikely to 

succeed in the end; and (2) there could be important evidence in the hands of unidentified third 

parties that could be lost.  Plaintiff is wrong on both points.

As an initial matter, courts have rejected arguments opposing entry of a stay based on the 

time that it might take the FCC to rule on the validity of the Regulation because such a concern 

is dwarfed by the fact that the FCC’s decision on the Petitions might dramatically impact the 
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proper scope of pending TCPA class action lawsuits.4 See, e.g., Physicians Heathsource, Inc.,

2014 WL 518992, at *3 (rejecting plaintiff’s arguments “that the case cannot be stayed until the 

issue of ‘consent’ to receive the faxes has been resolved and that FCC proceedings would be 

futile because the FCC has already resolved these issues against the defendants” and instead 

granting motion to stay); Nack v. Walburg, 2013 WL 4860104, at *1-2 (E.D. Mo. Sept. 12, 2013) 

(rejecting plaintiff’s argument that “entering a potentially lengthy stay would unduly prejudice 

the class, especially since the FCC has already made its position clear both in its regulations and 

in its amicus brief to the Eighth Circuit” and granting motion to stay). 

Plaintiff is also incorrect when it asserts that valuable evidence is in the hands of 

unknown third-parties because “FP likely bought a list of fax numbers and hired a fax 

broadcaster to transmit its faxes.”  (Mem. in Opp’n at 11.)  In fact, there is no basis to conclude 

that FP ever hired a third-party to send fax advertisements on its behalf.  (See Declaration of 

Kevin A. Pietras, attached hereto as Exhibit B, at ¶ 2.)  Indeed, Plaintiff is a former customer of 

FP and the fax attached to Plaintiff’s Amended Complaint bears a header indicating that it was 

sent from one of FP’s phone lines.  (Id. at ¶¶ 3-4.)  Thus, there are no third-party fax 

broadcasters that have evidence relevant to this case, and FP has already collected and will 

preserve the available documents and data relating to any faxes sent by it during the alleged class 

period.  Because there are no third-parties that have evidence relevant to Plaintiff’s claims, 

Plaintiff’s speculation regarding the existence of such evidence is not a basis for denial of the 

requested stay.  See Physicians Heathsource, Inc., 2014 WL 518992, at *3 (granting a stay over 

the plaintiff’s objections that evidence might be lost during the pendency of the stay “given the 

                                                 
4 If the stay does end up lasting for “years,” as Plaintiff speculates, Plaintiff could file a motion 
seeking to modify or lift the stay. 
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defendants’ express acknowledgment of their evidence-preservation obligations”); St. Louis 

Heart Center, Inc., 2013 WL 5436651, at *1-2 (rejecting claims that plaintiff would be 

prejudiced because evidence could be lost, noting defendants were preserving all relevant data 

and granting stay).

Finally, Plaintiff’s claims of prejudice are belied by the fact that it waited over two years 

to file this action.  The fax on which Plaintiff bases its claim was sent to Plaintiff on October 31, 

2011 (see Am. Compl., Doc. 14, at 20) and Plaintiff did not file this lawsuit until April 29, 2014 

(see Plaintiff’s Original Class Action Petition, Doc. 1-1, at 1).  Thus, while Plaintiff now claims 

that it is concerned that witness’ memories might fade if a stay were granted and that it should be 

allowed to take discovery while recollections are fresh, Plaintiff already waited two years to file 

its claim and there is no evidence to support a claim that any witness’ memory will fade any 

more during the pendency of a stay. 

CONCLUSION 

For the reasons stated above and in FP’s Motion to Stay and its Memorandum in Support, 

FP requests that the Court enter an order staying this case pending (1) the disposition of the 

related pending TCPA petitions for declaratory judgment filed with the FCC; (2) the disposition 

of the Petition for Declaratory Ruling or Waiver that FP has filed with the FCC; and (3) any 

rulings by the Federal Court of Appeals appealing from the FCC’s final dispositions of those 

petitions.

      HEPLERBROOM LLC

      By:  /s/  Michael L. Young 
Theodore J. MacDonald, Jr. # 28465MO 
 e-mail:  tjm@heplerbroom.com 
Michael L. Young  # 52058MO 
 e-mail:  mly@heplerbroom.com 
Katherine E. Jacobi # 63907MO 

Case: 4:14-cv-01161-HEA   Doc. #:  30   Filed: 10/14/14   Page: 8 of 9 PageID #: 418



9

 e-mail:  kej@heplerbroom.com 
211 North Broadway, Suite 2700 
St. Louis, Missouri 63102 
314-241-6160 telephone 
314-241-6116 facsimile  

ATTORNEYS FOR DEFENDANT

PROOF OF SERVICE

 I hereby certify that I electronically filed on this 14th day of October, 2014, the foregoing 
with the Clerk of the Court using the CM/ECF system which will send notification of such filing 
to the following: 

Max Margulis; ATTORNEY FOR PLAINTIFF

and mailed by first class mail, postage prepaid, and by depositing in a U.S. Post Office 
mail box, a copy of the document to the following non-registered participant: 

ATTORNEY FOR PLAINTIFF
Brian J. Wanca 
Anderson + Wanca 
3701 Algonquin Road, Suite 760 
Rolling Meadows, Illinois  60008 

/s/  Michael L. Young 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, DC 20554 

In the Matter of: )  
 )    
Petition of FP Mailing Solutions, Inc. ) CG Docket no. 02-278 
For Declaratory Ruling to Clarify Scope ) CG Docket no. 05-338 
or Statutory Basis For Rule )  
64.1200(a)(3)(iv) or for Waiver )  
   

PETITION FOR DECLARATORY RULING OR WAIVER 

Pursuant to Section 1.2 of the Federal Communications Commission (“the Commission”) 

rules, Francotyp-Postalia, Inc. (“FP”), requests that the Commission issue a declaratory ruling 

clarifying that Section 64.1200(a)(4)(iv) (“the Rule”) of the Commission’s regulations does not 

apply to fax advertisements sent with the prior express consent or permission of the recipient.  In 

the alternative, FP requests that the Commission clarify that the statutory basis for Section 

64.1200(a)(4)(iv) is not 47 U.S.C. § 227(b), which would mean that there would be no private 

right of action stemming from a violation of the Rule.

If the Commission declines to issue the rulings requested above, FP requests that, 

pursuant to Section 1.3 of the Commission’s rules, the Commission grant a retroactive waiver of 

Section 64.1200(a)(4)(iv) with respect to faxes that have been transmitted by FP with the prior 

express consent or permission of the recipients or their agents. 

INTRODUCTION

47 U.S.C. § 227(b) codifies, in part, the Telephone Consumer Protection Act (“TCPA”).  

The plain language and scope of Section 227(b) is expressly limited to unsolicited faxes, which 

the statute defines to exclude faxes sent with consent.  Thus, no regulation adopted under Section 

227(b) properly could extend to solicited faxes. 
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However, the scope and applicability of the Rule are unclear as it contains confusing and 

inconsistent language regarding the applicability of the opt-out notice requirements.  This 

confusion and uncertainty has led to numerous legal disputes and the filing of many petitions 

with the Commission requesting the same types of relief sought by FP.  FP therefore urges the 

Commission to resolve this uncertainty by clarifying that the Rule does not apply to solicited fax 

advertisements. 

In the alternative, FP requests that the Commission issue a declaratory ruling that Section 

227(b) of the TCPA is not the statutory basis for the Rule.  Such a ruling would clarify the 

Commission’s authority for this Rule, while making clear that solicited faxes sent without the 

opt-out notification language requirements listed in the Rule cannot form the basis of a civil 

action under the TCPA. 

Finally, if the Commission declines to provide the declaratory rulings requested above, 

FP requests that the Commission grant a retroactive waiver of Section 64.1200(a)(4)(iv) from the 

effective date of the Rule for any fax transmitted by or on behalf of FP with the consent of the 

recipient.  Subjecting FP to class action lawsuits brought by plaintiffs who agreed to receive the 

fax transmissions would not serve the Commission’s goals, the public interest, or the legislative 

intent of the TCPA. 

BACKGROUND

FP is a defendant in a putative class action lawsuit, alleging violations of the TCPA, 

which is currently pending in the United States District Court for the Eastern District of 

Missouri, Case No. 4:14-cv-01161 (the “Missouri Litigation”).  The plaintiff in that case seeks to 

recover damages on behalf of itself and others similarly situated on the grounds that FP sent 

solicited faxes without the opt-out notices allegedly required by Section 64.1200(a)(4)(iv).  In 

particular, the plaintiff seeks to recover on behalf of all persons who received a fax that did not 
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contain the opt-out notice, regardless of whether the fax was solicited or if FP had a business 

relationship with the recipient.  In support of its allegations, the plaintiff attached to its complaint 

an exemplar fax sent to the plaintiff that does not contain the opt-out notice.

Plaintiff’s complaint was the first complaint that FP had ever received alleging a 

purported failure to comply with the TCPA.  When FP was served with the complaint in the 

Missouri Litigation, it immediately reviewed its current practices and then drafted language that 

complies with the opt-out requirement to include on every fax that it sends its customers.  The 

fax attached to the plaintiff’s complaint was sent from FP’s offices to the plaintiff (who was a 

former customer of FP) and FP has never hired a third-party to send faxes on its behalf.  FP 

understands the importance of complying with the FCC’s rules and has implemented procedures 

going forward to ensure its compliance.   

ARGUMENT 

I. THE COMMISSION SHOULD ISSUE A DECLARATORY RULING TO 
CLARIFY THE RULE.          

The Commission has discretion to issue a declaratory ruling where, as here, such a ruling 

would remove unnecessary uncertainty.  5 U.S.C. § 554(e), 47 C.F.R. § 1.2(a).  The uncertainty 

as to scope and statutory basis of the Rule is demonstrated by the numerous filings in federal 

district courts and before the Commission questioning the validity of the Rule.  Private lawsuits 

that rely on the Rule unnecessarily burden defendants and the courts with claims Congress never 

intended to create.  The Commission should therefore issue a declaratory ruling to clarify the 

scope and statutory basis of the Rule. 

A. The Commission Should Issue A Declaratory Ruling To Clarify That The 
Rule Does Not Apply To Solicited Faxes.       

The Commission should clarify that the Rule applies only to unsolicited faxes because 

the Rule and other guidance from the Commission is ambiguous.  In addition, excluding solicited 
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faxes from the TCPA’s ambit aligns with the legislative intent and plain language of the TCPA; 

namely, to regulate unsolicited faxes.  The Rule states, in pertinent part: 

No person or entity may: . . . 

Use a telephone facsimile machine, computer or other device to send an 
unsolicited advertisement to a telephone facsimile machine, unless -- . . . 

A facsimile advertisement that is sent to a recipient that has provided prior 
express invitation or permission to the sender must include an opt-out notice that 
complies with the requirements in paragraph a(4)(iii) of this section. 

47 C.F.R. § 64.1200(a)(4)(iv) (emphasis added). 

The Rule does not make sense on its face.  Because the Rule begins by limiting the scope 

to unsolicited faxes, yet later refers to faxes sent with express permission, it is unclear whether 

the Rule is intended to apply to both solicited as well as unsolicited faxes. 

An order issued by the FCC discussing the Rule after the Junk Fax Prevention Act was 

enacted only adds to the confusion.  In re Rules and Regulations Implementing the Telephone 

Consumer Protection Act of 1991; Junk Fax Prevention Act of 2005, Report and Order and Third 

Order on Reconsideration, 21 FCC Rcd 3787 (2006) (the “Order”).  The Order first explains that 

“the opt-out notice requirement only applies to communications that constitute unsolicited 

advertisements.”  Id. at 42 n.154.  Later, in a paragraph addressing the issue of faxes sent based 

on consent received prior to the effective date of the rules, the Order states that an opt-out notice 

would be required “to allow consumers to stop unwanted faxes in the future.”  Id. at ¶ 48.  Given 

these contradictions, there is legitimate uncertainty regarding whether Section 64.1200(a)(4)(iv) 

was intended to apply to solicited faxes.  Entities such as FP should not be required to defend 

costly and time-consuming putative class action lawsuits, which seek millions of dollars in 

damages, where those lawsuits are based on an ambiguous and contradictory regulation. 
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The Commission also should clarify that the Rule does not apply to fax advertisements 

that were sent with the permission or consent of the recipient because such an interpretation 

comports with the text and legislative history of the TCPA.  Indeed, both the text and the 

legislative history make clear that the TCPA’s opt-out requirements apply only to unsolicited 

advertisements.  See 47 U.S.C. § 227(b)(1)&(2); id. § 227(a)(5) (definition of “unsolicited 

advertisement,” expressly excludes any fax advertisement sent with the recipient’s “prior express 

invitation or permission.”); see also, S. Rep. No. 102-178 at 3 (1991), as reprinted in 1991 

U.S.C.C.A.N. 1968, 1970 (“The bill as introduced proposed to ban artificial or prerecorded 

messages to residential consumers and to emergency lines, and to place restrictions on 

unsolicited advertisements delivered via fax machine.”) (emphasis added); S. Rep. No. 109-76 at 

1 (2005), as reprinted in 2005 U.S.C.C.A.N. 319, 319 (Congress, when enacting the Junk Fax 

Protection Act meant to “[c]reate a limited [existing business relationship] statutory exception to 

the current prohibition against the faxing of unsolicited advertisements,” and for only those 

“unsolicited advertisements,” to require “notice of a recipient’s ability to opt out of receiving any 

future faxes containing unsolicited advertisements.”).  Thus, there is no indication in the 

legislative history that Congress intended to regulate solicited fax advertisements. 

Moreover, interpreting the Rule to apply to solicited fax advertisements would render it 

invalid.  When it limited Section 227(b) to unsolicited fax advertisements, Congress restricted 

the Commission’s jurisdiction to that particular type of communication.  See Am. Library Ass’n 

v. FCC, 406 F.3d 689, 705 (D.C. Cir. 2005) (“[T]he Commission can only issue regulations on 

subjects over which it has been delegated authority by Congress . . .”).  Accordingly, the 

Commission did not obtain the jurisdiction to regulate solicited faxes when Congress passed a 

statute regulating unsolicited faxes.  Thus, the Rule is invalid to the extent it purports to regulate 
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solicited faxes and is promulgated pursuant to the Commission’s authority under Section 227.  

The Commission should construe the Rule to apply only to unsolicited faxes and thereby avoid 

exceeding the jurisdictional grant provided by Congress in Section 227(b). 

Finally, interpreting the Rule to apply to solicited faxes would raise significant 

constitutional concerns.  Imposing an opt-out notice requirement on consensual communications 

between fax senders and recipients would be inconsistent with the First Amendment.  Assessing 

potentially massive statutory damages under circumstances where the recipient has expressly 

invited or consented to the fax also raises substantial Due Process concerns.  Accordingly, the 

Rule should be interpreted in a manner that avoids these constitutional concerns. 

B. Alternatively, The Commission Should Issue A Declaratory Ruling To 
Clarify That 47 U.S.C. § 227(b) Is Not The Statutory Basis For The Rule.  

If the Commission declines to interpret Section 64.1200(a)(4)(iv) to exclude fax 

advertisements for which the sender has obtained prior express consent, the Commission should 

issue a declaratory ruling that Section 227(b) of the TCPA is not the statutory basis for the Rule 

as a means of clarifying the Commission’s authority to promulgate the Rule and also make clear 

that the Rule cannot form the basis of a private lawsuit. 

The statutory basis for Section 64.1200(a)(4)(iv) is not clear.  The Commission cited 

eleven different statutory provisions in the Order as authority for the multiple amendments it 

made to Section 64.1200, including the amendment to Section 64.1200(a)(4)(iv).  It is therefore 

unclear if the Commission meant to rely on the authority conferred by Section 227 (which 

contains the private right of action provisions) in promulgating Section 64.1200(a)(4)(iv), or on 

one of the other cited statutory provisions.  A clarification by the Commission that its basis for 

promulgating Section 64.1200(a)(4)(iv) was a statutory provision other than Section 227(b) 
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would serve both the Commission’s interests and promote the public’s interest in fairness and 

justice. 

By making it clear that Section 64.1200(a)(4)(iv) is not based on the jurisdictional grant 

found in Section 227(b), the Commission could assist businesses by removing the threat of 

massive class action lawsuits based solely on their communications with consenting consumers.  

At the same time, articulating a different statutory basis for the rule would preserve the 

Commission’s ability to enforce the rule as appropriate using its broad, flexible enforcement 

powers.  Purported violations of the rule which result in no actual harm could then still be 

addressed, but would not be the subject of civil claims seeking multi-millions of dollars in 

statutory damages.  In contrast, declining to clarify the statutory basis of Section 

64.1200(a)(4)(iv) leaves the courts to guess at the basis for the Commission’s exercise of 

jurisdiction, complicating the class action suits that are pending around the country and 

prejudicing litigants who otherwise would have a clear defense. 

The Commission therefore should, in the alternative, issue a declaration clarifying that 

the statutory provision the Commission relied on in promulgating Section 64.1200 (a)(4)(iv) of 

its rules was not section 227(b). 

II. FP SHOULD BE GRANTED A RETROACTIVE WAIVER. 

Finally, in the alternative to the requests for declaratory rulings contained in Section I, FP 

respectfully requests that the Commission waive strict compliance with Section 

64.1200(a)(4)(iv) with respect to the FP faxes discussed herein and that would otherwise be the 

subject of claims raised in of the Missouri Litigation.  The Commission should grant a 

retroactive waiver where, as here, “[t]he underlying purpose of the rule(s) would not be served” 

or the factual circumstances mandate a waiver to avoid application of the rule that would be 

“inequitable, unduly burdensome or contrary to the public interest.”  47 C.F.R. § 1.925(b)(3)(i)-
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(ii); see also 47 C.F.R. § 1.3 (the Commission may waive any provision of its rules “for good 

cause shown” when it concludes that a waiver would serve the public interest, considering all 

relevant factors). 

The stated purpose of the Rule is to allow consumers to stop unwanted faxes in the 

future.  That purpose is not served by subjecting entities such as FP to massive liability on the 

basis of faxes sent with the permission of the recipients.  A retroactive waiver would serve the 

public interest by avoiding an abuse of the private right of action created by the TCPA, as an 

allegedly minor technical defect should not be a basis for serial TCPA-class action litigants to 

institute expensive and time-consuming litigation which expose businesses like FP to the 

potential of millions of dollars in liability.   

CONCLUSION 

For the reasons stated above, the Commission should issue a declaratory ruling clarifying 

that Section 64.1200(a)(4)(iv) of the Commission’s regulations does not apply to solicited faxes, 

or, alternatively, that the statutory basis for Section 64.1200(a)(4)(iv) is not 47 U.S.C. § 227(b).  

If the Commission declines to issue the requested declaratory rulings, the Commission should 

grant FP a retroactive waiver of Sections 64.1200(a)(4)(iii) and (iv) of the Commission’s rules 

under the circumstances described herein. 

Dated:  October 14, 2014 Respectfully submitted, 

By:  /s/ Paul E. Greenwalt    

Paul E. Greenwalt  
Ann H. MacDonald 
 SCHIFF HARDIN LLP 
233 South Wacker Drive, Suite 6600 
 Chicago, Illinois 60606 

Counsel for Francotyp-Postalia, Inc. 
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