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To:  Marlene H. Dortch, Secretary
For transmission to the Commission

REPLY TO “OPPOSITION TO CONSOLIDATED MOTION
TO DISMISS PETITIONS FOR RECONSIDERATION”
1. Southern California Regional Rail Authority (“SCRRA”) hereby replies to the

Opposition filed jointly by “Skytel-1” and “Skytel-2” (collectively, “the Havens Parties”)! in

! As defined in earlier pleadings referred to in the Opposition, which was signed by Warren
Havens: “Skytel-1" consists of Mr. Havens and two entities (Intelligent Transportation and
Monitoring Wireless and Skybridge Spectrum Foundation) controlled by Mr. Havens; “Skytel-2”
consists of four other entities (Environmentel LLC, Verde Systems LLC, Telesaurus Holdings
GB LLC and V2G LLC), all of which are also controlled by Mr. Havens.
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response to SCRRA’s Consolidated Motion to Dismiss Petitions for Reconsiderations. None of
the several arguments presented by the Havens Parties has any merit.

2. As an initial observation, SCRRA notes that the Opposition fails to address the
crystal-clear law applicable to late-filed petitions for reconsideration. Section 405 of the
Communications Act imposes on such petitions a strict 30-day deadline that cannot be ignored.
The D.C. Circuit has repeatedly admonished the Commission not to waive any deadlines — and
particularly the petition for reconsideration deadline — absent extraordinary circumstances not
present here.? The Commission itself has acknowledged these severe constraints.® In their
Opposition, the Havens Parties do not dispute any of this. The strength of SCRRA’s argument is
undiminished.

3. The Havens Parties’ first claim is that the “Skytel Recons” were timely filed. See
Opposition at 1-3. As SCRRA demonstrated in its Motion, however, the Havens Parties have
already conceded that neither of the Havens Parties’” two petitions for reconsideration was
properly filed by the October 14, 2014 deadline. See SCRRA Motion at Note 4, quoting the
Havens Parties’” “Explanation of Timely Filing, and Explanation of ECFS Problems on 10/14/14,
and Conditional Request to Accept” filed by the Havens Parties on October 22, 2014 at, e.g., 3
(“... the [Havens Parties’] filings were not submitted ... until October 15, 2014). The Havens

Parties’ Opposition changes nothing. Instead, it simply reiterates the Havens Parties’ belief that,

2 E.g., NetworkIP v. FCC, 548 F.3d 116 (D.C. Cir. 2008); Reuters Ltd. v. FCC, 781 F.2d 946
(D.C. Cir. 1986); Keller Communications, Inc. v. FCC, 130 F.3d 1073 (D.C. Cir. 1997).

% See, e.g., TV Communications Network, Inc., 26 FCC Rcd 14891 (2011); Holy Family Oratory
of St. Philip Neri, FCC 14-169; The Atlanta Channel, Inc., 27 FCC Rcd 14541 (2012); TV
Communications Network, Inc., 26 FCC Rcd 14891 (2011). Most recently, the Commission
rejected a late-filed pleading from an amateur radio licensee whose license the Commission then
revoked without allowing the applicant to advance “public interest” arguments in his own
defense. David Titus, Decision, FCC 14-177 (released November 6, 2014).
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by submitting one of their petitions through ULS and another through some other unspecified
“electronic means”, they met the filing deadline.

4, That claim ignores the fact that the Commission’s rules specify that electronic
filings “where permitted, must be transmitted as specified by the Commission or relevant Bureau
or Office.” 47 C.F.R. 80.401(a)(iii). In this case, electronic filings were permitted, but ECFS was
the only mechanism specified for such filings. See Public Notice, DA 13-569 (released
March 28, 2013). Thus, the Havens Parties’ alternatives do not constitute “filing”.* The Havens
Parties do not even acknowledge, much less address, this fatal hole in their argument.

5. The Havens Parties’ second claim is that SCRRA’s Motion is somehow
inappropriate and, if viewed as an opposition to the Havens Parties’ petitions for reconsideration,
late. See Opposition at 3-4. But SCRRA’s motion is just what it purports to be: a motion to
dismiss an untimely pleading. It expressly does not address any of the merits, such as they may
be, of the Havens Parties’ reconsideration petitions and, therefore, could not legitimately be
deemed an opposition to those petitions.

6. Even though their reconsideration petitions were late, the Havens Parties chose
not to file a separate “motion for leave to accept late-filed pleadings”. Had they done so, SCRRA

might have opted to oppose that in lieu of separately moving to dismiss the reconsideration

4 See Reuters Ltd. v. FCC, supra note 2. In Reuters, a party filed competing applications on the
last possible date for submission, but filed them with the wrong Commission office. So, as may
arguably have been the case with the Havens Parties’ petitions, the materials had been lodged
with a Commission office before the deadline — but it was the wrong office. By the time that
error was caught and the applications were properly filed with the correct office, the deadline for
filing had passed. While the Commission, in the interest of “fairness”, initially agreed to consider
the applications as having been timely-filed, the Court on review held that, in so doing, the
Commission had erred. In other words, merely lodging a filing with some office, any office,
within the Commission is not an adequate substitute for compliance with the filing procedures
mandated for that particular filing.
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petitions. After all, the focus of SCRRA’s motion is the lateness of the Havens Parties’ petitions.
But in the absence of such a motion by the Havens Parties, a separate motion to dismiss provided
an appropriate mechanism for bringing the unacceptability of the Havens Parties’ petitions to the
Commission’s attention.®

7. The Havens Parties also take issue with SCRRA’s reservation of the right to
respond to their “substantive” arguments in the unlikely event that those arguments might
eventually be considered notwithstanding their lateness. Havens Parties” Opposition at 4-5. As a
practical matter, no useful purpose could be served by responding to arguments that are not
properly before the Commission, and SCRRA has no interest in doing so. The law — as set out in
detail in SCRRA’s Motion — is abundantly clear that the lateness of the Havens Parties’
reconsideration petitions bars their acceptance. Accordingly, it makes no sense to respond to
them now. Again, in the unlikely event that the Commission chooses to ignore well-established
statutory, judicial and administrative precedent and consider the Havens Parties’ petitions, the
Commission can at that time determine how best to address oppositions thereto.

8. Presumably recognizing that their reconsideration petitions will likely be
dismissed summarily without substantive consideration, the Havens Parties devote a
considerable portion of their Opposition to quasi-substantive claims having no connection at all
with SCRRA’s Motion. Because those claims are not at all responsive to any aspect of SCRRA’s

Motion, they can and should be completely disregarded.® The Havens Parties had ample

® The Havens Parties did file an “Explanation of Timely Filing, and Explanation of ECFS
Problems on 10/14/14, and Conditional Request to Accept”. But since that was not styled as a
“motion”, it cannot properly be treated as one. And even if it were to be deemed a “motion”,
SCRRA'’s own motion was filed well within the time for oppositions thereto.

® SCRRA is constrained to point out that the “substantive” claims advanced by the Haven Parties
in their Opposition are not even supported by the copious materials appended to the Opposition.
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opportunity to set out their arguments in a timely manner and they failed to take advantage of
that opportunity. Attempting to insert them into the proceeding by cutting and pasting them into
an otherwise unrelated pleading should not be countenanced.
9. The admonition of the Court in NetworkIP bears repeating yet again:

[P]rocrastination plus the universal tendency for things to go wrong (Murphy’s Law) — at

the worst possible moment (Finagle’s Corollary) — is not a “special circumstance,” as any

junior high teacher can attest.
NetworkIP v. FCC, 548 F.3d 116, 127 (D.C. Cir. 2008). The Havens Parties were aware of the
deadline for petitions for reconsideration weeks in advance of that deadline. They had ample
opportunity to prepare and submit their petitions well in advance of the deadline. For whatever
reason they chose not to avail themselves of that opportunity. Their petitions were filed late, and
no special circumstances exist to warrant waiver of the statutory deadline here. The Havens
Parties’ petitions must be summarily dismissed.

Respectfully submitted,

-

U

Harry F. Cole
Paul J. Feldman

Fletcher, Heald & Hildreth, P.L.C.
1300 N. 17th Street — 11th Floor

Arlington, Virginia 22209
703-812-0400

Counsel for Southern California Regional
Rail Authority

November 19, 2014
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CERTIFICATE OF SERVICE

I, Paul J. Feldman, hereby certify that, on this 19th day of November, 2014, | have caused

copies of the foregoing Reply to Opposition to Consolidated Motion to Dismiss Petitions for

Reconsideration to be sent, by U.S. mail, first class postage prepaid, or (as indicated below) by hand-

delivery or email, addressed to the following:

The Honorable Richard L. Sippel
Chief Administrative Law Judge
Federal Communications Commission
445 12th Street, S.W.

Washington, D.C. 20554

(By hand - courtesy copy)

Pamela S. Kane

Deputy Chief

Investigations and Hearings Division
Enforcement Bureau

Federal Communications Commission
445 12th Street SW, Room 4-C330
Washington, D.C. 20554

(By hand)

James Stenger

Chadbourne & Parke, LLP

1200 New Hampshire Avenue, NW

Washington, D.C. 20036

Counsel for Environmental LLC
and Verde Systems LLC

Warren Havens
2509 Stuart Street
Berkeley, CA 94705

Jeffrey L. Sheldon

Levine, Blaszak, Block & Boothby, LLP
2001 L Street, NW, Suite 900
Washington, DC 20036

Counsel for Puget Sound Energy, Inc.
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Jack Richards

Albert J. Catalano

Wesley Wright

Keller & Heckrnan LLP

1001 G Street, N.W.

Suite 500 West

Washington, D.C. 20001

Counsel for Atlas Pipeline —
Mid Continent LLC, Enbridge Energy Co.,
Inc., EnCana Oil and Gas (USA), Inc., and
Jackson County Rural Membership
Electric Cooperative, Dixie Electric
Membership Corp.

Charles A. Zdebski

Gerit F. Hull

Eckert Seamans Cherin & Mellott, LLC
1717 Pennsylvania Avenue, N.W.
Washington, D.C. 20006

Counsel for Duquesne Light Co.

Matthew J. Plache, Esq.

Law Office of Matthew J. Plache
5425 Wisconsin Avenue

Suite 600, PMB 643

Chevy Chase, MD 20815

Counsel for Pinnacle Wireless Corp.

Robert J. Keller

Law Offices of Robert J. Keller, P.C.

P.O. Box 33428

Washington, D.C. 20033

Counsel for Maritime
Communications/Land Mobile LLC



Robert G. Kirk Best Copy and Printing, Inc.
Wilkinson Barker Knauer, LLP Portals II, 445 12th Street, S.W.
2300 N Street, NW Suite 700 Room CY-B402

Washington, DC 20037 Washington, D.C. 20554
Counsel for Choctaw Telecommunications, By email: FCC@BCPIWEB.com

LLC and Choctaw Holdings, LLC

Paul J. Feldman
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