
November 19, 2014 
 
Ms. Marlene H. Dortch, Secretary  
Federal Communications Commission  
445 Twelfth Street, SW  
Washington, DC 20554  
 
Via Electronic Filing  
  
Re: Notice of Ex Parte Communications, GN Docket Nos. 10-127, 14-28 
 
Dear Ms. Dortch:  
 
On November 17, 2014, Alan Davidson, Director, and Sarah Morris, Senior Policy 
Counsel for New America’s Open Technology Institute (OTI); Harold Feld, Senior Vice 
President of Public Knowledge (PK); and Marvin Ammori (collectively, public interest 
groups) met with Jonathan Sallet, General Counsel for the Federal Communications 
Commission and Stephanie Weiner, Associate General Counsel for the Federal 
Communications Commission. During that meeting, the public interest representatives 
made the following presentation regarding the Commission’s Open Internet Proceeding. 
 
In response to questions about various issues in the proceeding for which more 
information might be helpful for the Commission to have in the record, the public interest 
groups offered additional explanation where possible, and committed to clarifying and 
adding to the record where necessary.  
 
In response to questions about the functional separation of mobile broadband access from 
any applications that are used with that broadband access, Harold Feld offered one 
potential theory. Specifically, Mr. Feld observed that the D.C. Circuit’s opinion in 
Verizon v. FCC may instruct reevaluation of the underlying reasoning that the 
Commission used for classification services. In its previous classification decisions, the 
FCC had found that the offering of broadband was a unitary two-way service offered as 
part of a suite of services and that the Title II telecom was ‘functionally integrated’ with 
the offering. The D.C. Circuit found in the Verizon case, however, that a distinct “sender 
side” service existed. The Commission could therefore potentially conclude that a pure 
transmission component, which the Commission has previously identified as Title II 
telecom, is not functionally integrated into the offer of residential broadband services. 
Such reasoning would therefore also apply to mobile broadband offerings. 
 
Using a different line of reasoning, and addressing concerns that reclassification of a 
retail offering may have unintended consequences for other relationships in the network, 
Sarah Morris and Marvin Ammori explained that they did not believe that reclassification 
of the retail Internet access service would leave relationships between edge providers and 
retail Internet access services vulnerable. Indeed, Ms. Morris and Mr. Ammori 
emphasized that reclassification of the retail broadband service offering would allow the 
Commission to address the harms resulting from the last-mile terminating access 



monopoly that have been identified in the record, in application of §201 to that offering 
for example. 
 
The public interest groups also discussed possible steps that the Commission could take 
as it considered from which sections of Title II it would forbear under different legal 
scenarios. The groups emphasized that the Commission need not identify immediately 
every potential section from which they would need to forbear, but also suggested that 
there was a large degree of consensus on forbearance vis-à-vis many sections, as 
evidenced by comments already in the record. 
 
Finally, the public interest groups emphasized the need for the Commission to release an 
Order as quickly as possible. Recognizing that getting strong rules on sound legal 
authority is not easy, and committing to helping the Commission with any residual 
questions to achieve that end, the groups explained that any affirmative steps the 
Commission can take toward reclassification and clear rules would be important 
benchmarks if drafting the Order extended into the new year. 
 
Pursuant to the Commission’s rules, this notice is being filed in the above-referenced 
dockets for inclusion in the public record. 
 

Respectfully submitted,  
 
/s/ Sarah Morris    
 
Sarah J. Morris 
Senior Policy Counsel 
Open Technology Institute  
New America Foundation  
1899 L Street NW, Suite 400  
Washington, DC 20036 

 
Cc:  Jonathan Sallet 
 Stephanie Weiner  
 
 


