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Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20554 

COX COMMUNICATIONS LAS VEGAS, INC., 

Complainant, 

v. File No. 

NV ENERGY, INC. 

Respondent. 

DECLARATION OF MICHAEL BOLOGNINI 

I, MICHAEL BOLOGNINI, declare as follows: 

J. I am Market Vice President - Las Vegas for Cox Communications Las Vegas, 

Inc., ("CCl-LV"), with a general office address of 1700 Vegas Drive, Las Vegas, Nevada 89106. 

I make this Declaration in support of CCI-L V's Pole Attachment Complaint jn the above-

captioned case. I know the following of my own personal knowledge, and if called as a witness 

in this action, I could and would testify competently to these facts under oath. 

2. I have been in the cable and telecommunications industries for 34 years and in my 

current position for 2 years and 4 months. Prior to my current role, I was Vice President for Cox 

Business-Las Vegas and Hospitality Network with overall responsibility for sales, insta11ations 

and maintenance of Cox's product and service offerings. I have been with Cox Communications 

for 5 years and 3 months and, in my current role, I am the senior most officer for CCl-LV. I 
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have oversight for Cox's Las Vegas operations including responsibility for state and local 

government affairs, community relations, licensing, franchise and public affairs. 

3. I have reviewed the allegations made in the Pole Attachment Complaint filed in 

this proceeding as well as the exhibits and verify that they are true and correct to the best of my 

knowledge, information and belief. 

4. CCl-L V is a franchised cable operator offering a variety of advanced digital 

video. high-speed Internet and telephone sc.:rviccs over its cable network. 

5. CCI-L V requires access to utility owned and controlled poles, conduits and rights-

of-way to construct and deploy its cable network plant, and to provide competitive services to its 

customers. 

6. CCI-LY and NV Energy, Inc. ("NYE"), through their predecessor entities, entered 

into a Pole Attachment Contract dated June 1, 1997 pursuant to which CCI-L V would attach to 

NYE owned and controlled poles (" 1997 Agreement") in Nevada. Attached hereto as Exhibit I 

is a true and correct copy of the J 997 Agreement. 

7. Delaying CCJ-LV's deployment until after NVE's Grade C poles are 

replaced/upgraded to Grade B (as detailed in the Pole Attachment Complaint) will prevent CCI­

L V from delivering services to Las Vegas businesses and residents seeking CCl-L V's services, 

including pending customers to be served by facilities attached to the poles at issue. 

8. CCJ-LV is not aware of any situations in which CCI-LV's attachments at Grade C 

construction standards have created engineering, safety or reliability issues. 

9. There is no indication that NYE has deployed a system-wide program to upgrade 

its distribution poles to Grade B outside of the pole attachment application process. Instead, it 

appears that NYE has chosen to use the pole attachment application process to implement its 
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Grade B upgrades. It also appears that NVE does not upgrade the pole when it adds its own 

facilities to the pole. 

I 0. CCI-L V engaged in good faith in executive level discussions with NVE in an 

attempt to resolve the pole attachment dispute. 

11. On September IO, 2013, an executive level meeting was conducted at NVE's 

West Sahara headquarters to discuss NVE's position that CCl-L V may not overlash its facilities 

until after NVE replaces any poles that fail Grade B construction standards, notwithstanding that 

CCI-L V did not cause the Grade B compliance issues. The meeting was attended by Frank 

Gonzalez (VP Transmission & Distribution, Larry Luna (Director Distribution Design), Tony 

Sanchez (Sr. VP Government Affairs) and Colin Harlow (Assistant General Counsel) on behalf 

of NYE, and Michael Bolobrnini (Market Vice President - Las Vegas), Kristen Weathersby 

(VP/Chief Litigation Officer), Kami Dempsey (Executive Field Director Public Affairs), Gary 

Auvil (Director of Residential & Commercial Construction - Las Vegas), Brian Rudolph (VP 

OSP & Construction SWR), and Bob Sheridan (Executive Field Director Network Operations & 

Network Service - Las Vegas) on behalf of CCI-LY. 

12. On January 28, 2014, an executive level meeting was conducted at NVE's West 

Sahara headquarters to discuss NVE's position that CCI-LY may not overlash its facilities until 

after NVE replaces any poles that fail Grade B construction standards, notwithstanding that CCI­

L V did not cause the Grade B compliance issues. The meeting was attended by Frank Gonzalez 

(VP Transmission & Distribution, Larry Luna (Director Distribution Design), Patricia Ortwein 

(Manager, Rule 9 Contract and Joint Use Administration), Herb Goforth (Executive, Delivery 

Operations) and Colin Harlow (Assistant General Counsel) on behalf of NVE, and Michael 

Bolognini (Market Vice President - Las Vegas), Kristen Weathersby (VP/Chief Litigation 
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Officer, via conference call), Kami Dempsey (Executive Field Director Public Affairs), Gary 

Auvil (Director of Residential & Commercial Construction - Las Vegas), Brian Rudolph (VP 

OSP & Construction SWR), and Bob Sheridan (Executive Field Director Netrowk Operations & 

Network Service - Las Vegas) on behalf of CCI-L V. 

13. On June 25, 2014, Patricia Ortwein (NVE's Manager, Rule 9 Contract and Joint 

Use Administration) sent a letter to Glenda Mills (CCI-LV's Manager, Construction Services -

Las Vegas), acknowledging the parties' "several opportunities to meet ... to discuss ways in 

which [NVE] and [CCl-LV] can move the pole attachment application process forward and still 

meet each company's goals and expectations" and reaffinning NVE's Grade B construction 

standard requirements set forth in the 2012 License Application Requirements. (See Exhibit 4 to 

Declaration of Glenda Mills dated December 17, 2014.) 

14. On July 15, 2014, I sent a letter to Patricia Ortwein (NVE's "Manager, Rule 9 

Contract and Joint Use Administration"), detailing CCI-LV's objections to NVE's new Grade B 

construction standard. Attached hereto as Exhibit 2 is a true and correct copy of the July 15, 

2014 letter. 

15. CCI-LV's position was reiterated in an October 8, 2014 letter from Maria Browne 

(outside counsel to CCI-L V) to Ms. Ortwein, which specifically detailed CCI-L V's legal position 

that "NVE' s refusal to allow CCI-L V to overlash its facilities until NVE's currently Grade C 

complaint poles are upgraded to Grade B is unjust and unreasonable and constitutes a 

discriminatory denial of access, and thus violates [] federal laws and regulations." Attached 

hereto as Exhibit 3 is a true and correct copy of the October 8, 2014 letter. 

16. On October 21, 2014, Colin Harlow (NVE Assistant General Counsel) responded 

to Ms. Browne with a letter asserting that NVE "has every right to require pole upgrades to meet 
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[NESCJ Grade B construction standards prior to overlashing" by CCl-LV. Attached hereto as 

Exhibit 4 is a true and correct copy of the October 21, 2014 letter. 

17. As of the date of this Complaint, the parties have been unable to resolve the 

dispute detailed in the Pole Attachment Complaint. 

18. CenturyLink, a joint user and pole owner in Nevada, is not similarly required to 

wait until Grade C poles are upgraded before it is permitted to deploy plant. 

19. CenturyLink is one of CCI-LV's primary competitors for residential and business 

class customers. As a result of NV E's unreasonable requirement that poles be upgraded to Grade 

B construction prior to CCI-LV's overlashing, CCI-LV is at a distinct competitive disadvantage 

vis a vis one of its primary competitors for residential and business class customers. 
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I declare under penalty of perjury under the Jaws of the United States that the foregoing is true 
and correct to the best of my knowledge. 

By: 

Dated: December f.B, 2014 
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MICHAEL BOLOGNINI 

EXHIBIT 1 



POLE ATTACHMENT CONTRACT 

NPC Contract No. PAC 1001 
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NEVADA POWER COMPANY 

AND 

COMMUNITY CABJ,.E TV 
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POLE ATTACHMENT CONfRACT 
BETWEEN 

NEVADA POWER COMPANY 
AND 

COMMUNITY CABLE TV 

. , 

In consideration of the mutual obligations and undertakings set forth herein, this 
Contract is entered into on this first day of June, 1997 between Nevada Power 
Company (NPC), (hereinafter referred to as "Licensor"), and Community Cable TV 
(CA lV), (hereinafter referred to as 'Licensee"), each of which maintain their principal 
offices in las Vegas, Nevada. · 

WITNESS ETH 

WHEREAS, federal law requires that utilities must accommodate requests for access fo 
their utility poles by telecommunications carriers and cable system operators, and; 

WHEREAS, Licensee provides Covered Service and other services to persons and 
entities located within a geographical franchise area, and; 

WHEREAS, Licensor has obtained Governmental Authorizations which govern the 
construction, operation and maintenance of a pole distribution system for the pu'"P.ose 
of providing electric power, and; . -

WHEREAS, Licensor has entered into a JPA for the purpose of administering the joint 
use of certain poles with the local area, and; 

WHEREAS, Licensee desires to install and maintain Attachments of its equipment to 
certain of Licensor's Poles, and; 

WHEREAS, licensor is willing to permit such Attachments to be made for the purpose 
of allowing Licensee to furnish Covered Service; 

NOW,· THEREFORE, in consideration of the mutual covenants, terms and conditions 
contained herein, the Parties do hereby mutually covenant and agree as follows: 

., ,, 
1. AGREEMENT 

1.1. Under the terms and conditions of this Contract: 

1.1.1. The Ucensor agrees to grant revocable non-exclusive Attachment 
License(s) to Licensee by which licensee may attach its cables, 
wires and other components of its system to Licensor's Poles for 
the exclusive purpos~ of providing ~overed Service subject to the 
terms of Governmental Authorizations. · 

1.1.2. Properly authorized Attachments made under any prior pole 
attachment contract shal be subject to the terms and conditions of 
this Contract. 
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1.1.3. The licensee agrees to compensate Licensor, for each Attachment 
granted in accordance with Section 8, EXHIBIT A, and EXHIBIT D 
herein. 

1.2. The Parties will negotiate in good faitf'! to amend this Contract to meet the 
terms of any amendments to Applicable Law. 

. , 
2. TERM AND TERMINATION 

2. 1. This Contract shall. have an initial term of five (5) years following its Effective 
Date and shall be automatically renewed for a period of two (2) years after 
the initial term and periods of one (1) year thereafter unless terminated 
earlier in accordance with the following: 

2.1.1. Th~ Contract may be terminated by either Party-ptgiving written 
notice at least one (1) year prior to·the end of the initial tetni or any · 
extension thereof. · · 

2.1.2. If Attachments are not allowed under Governmental Authorizations, 
then any Party to this Contract shall be entitled to terminate this 
Contract upon written notice to the other Parties without creating an 
Event of Default. 

2.1 .3. This Contract shall be subject to termination by any Party with 
th re~ (3) months written notice to the other Parties if .fenegotiations 
in accordance with Section 1.2 are not concluded within one (1) 
year of the effective date of any such amendment to Applicable 
Law. 

2.1.4. Pursuant to Section 13, in the Event of Default. 

2.2. In the event of termination of this Contract or any of Licensee's rights, 
privileges or authorizations hereunder; 

2.2.1. Licensor shall provide no less than sixty (60) days notice to Licensee 
prior to termination of the.Contract. 

2.2.2. Licensee shall remove all Attachments from licensor's Poles within 
such sixty (60) day period; provlded, however, that ·ucensdr may, 
in its sole discretion, extend the time period permitted for such 
removal of Attachments. 

2.3. The following obligations of Licensee shall survive termination of this 
Contract. 

2.3.1. Payment of any amounts due prior to or resulting from termination. 

2:3.2. Licensee's obligations ·hereunder for.the removal of Attachments ... ·- - .... _ 

2.3.3. Licensee shall be liable for and pay all fees and charges pursuant 
to terms or conditions of this Contract to Licensor until all 
Attachments are removed from licensor's Poles. 
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2.3.4. ~iability for damages or injuries to persons or property directly or 
indirectly resulting from the installation and maintenance of an 
Attachment or the removal thereof. 

2.3.5. The indemnity obligations contained herein to the extent of the 
statute of limitations period applicable to any third party claim. 

3. DEFINITIONS 

The following terms, whether used in the singular or plural, and when initially 
capitalized, shall have the meanings indicated below. 

3:1. Applicable laws: Any: 

3.1.1. Applicable law, rule, regulation, ordinance, order •.. code, decree, 
inJunction, decision, or interpretation of any fed~ra(-state; or local 
government, authority; agency, court, or other· gov~rnme"nfal body 
having jurisdiction over the matter in question,· and; -

3.2. Applicable Permits: Any approval, permit, consent, waiver, exemption, 
variance, franchise, order, authorization, right, action, or license required 
from any federal, state, or local governmental authority, agency, court or 
other governmental body having jurisdiction over the matter in question 
which is necessary for Licensee to perform Licensee's obligations under 
this Contract a~d under the Applicable Laws. _ 

• - t..- • • -

3.3. Attachment: Any facility or equipment owned, leased or controlled by 
lic~nsee which is attached to, or supported by Licensor's Poles and such 
attachment was permitted by licensor pursuant to an Attachment license 
under the terms of this Contract or any prior contract. Such equipment 
may include but is not limited to the following; aerial wires, drop wires, tap­
offs, cables, and assorted appliances such as amplifiers , power supply 
equipment, and other transmissio.n apparatus used in connection with the 
operation of L,icensee's Covered Service. 

3.4. Attachment Application: An application, attached in the form of EXHIBIT 
B to this .contract, which is required to be submitteti by Licensee to 
licensor prior to making any attachment to licensor's Poles. ''r . 

3.5. Attachment license: Licensor's revocable non-exclusive authorization, 
permitting Attachment by licensee to certain of Licensor's Poles for the 
purpose of. providing Covered Service, subject to the terms of this 
Contract and Governmental Authorizations. Attachment License shall be 
granted in the form of EXHIBIT B to this Contract. 

3.6. Attachment Removal Notice: A form documenting and providing 
licensee's notice of removal of an Attachment in the form of EXHIBIT C fo ·-· 
this Contract. 

3.7. Cable Television Service: The transmission to and from Licensee's 
customers of any programming signals and other legally authorized 
service over Licensee's system; provided, however, that this term shall 
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not appi'i to any activity not intended to be protected by Congress under 
the purview of the Pole Attachment Act of 1978, 47 U.S.C. Section 224 as 
amended by the Telecommunications Act or otherwise. 

3.8. CIAC Tax: Contributions in aid of construction taxes pursuant to Section 
118 of the Internal Revenue Code as it may be amended. CIAC Tax shall 
be applied al the rate in effect at the time the contribution is m~qe. 

3.9. Communications Attachment Space: An area designated on Licensor's 
Poles in which Attachment must be made, generally described in EXHIBIT 
A. 

3.1 O. Contract Representative: The individual or his designee appointed by 
each Party to ensure effective communication, coordination, and 
cooperation between the Parties. 

3.11. .Contract Term: The period beginning with the Effective "Date continuing 
until termination of the Contract for whatever reason. 

3.12. Contract: This document consisting of Sections 1 through 24 and its 
attached Exhibits, as amended. 

3.13. Covered Service: Either Telecommunication Service or Cable Television 
Service. 

3.14. Distributjon Poles: Licensor's Poles which carry only lines with voltages of 
35 kV or less. 

3.15. Effective Date: The date set forth in-the introductory paragraph of this 
Contract, upon which this Contract becomes effective. 

3.16. Event of Default: As defined in Section 13. 

3.17. Exhibit: EXHIBIT A through EXHIBIT E attached.hereto and incorporated 
herein by reference. Exhibits are subject to mo9ification at the discretion 
of Licensor, except ~s specifically limited under the terms of this Contract. 

3.18. FCC: The Federal Communications Commission or its successor. 

3.19. Governmental Authorizations: Agreements entered into by and between 
the Licensor and the governmental authorities of Clark County, the.'City of 
Las Vegas. the City of North Las Vegas and the City of Henderson, or 
authorizations received from local, state and federal governmental 
authorities, which govern the construction, operation and maintenance of 
a pole distribution system for the purpose of providing electric power. 

3.20. Hazardous Substances: Any hazardous or toxic substance, waste or 
material or any petroleum or petroleum product as such terms are defined 
under Applicable Laws or.~pplicable Permits including without limi~tion, · 
the Comprehensive Environmental Response, Compensation and Liability 
Act, 42 U.S.C. 9601, et seq., as amended, the Resource Conservation 
and Recovery Act. 42 U.S.C. § 6901, et seq., as amended , the Toxic 
Substance Control Act 15 U.S.C. § 2601, et seq .. as amended, the 
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Federal Water Pollution Control Act, 33 U.S.C. § 1251, et seq., as 
amended, and Nevada Revised Statutes§ 459.400, et seg, as amended. 

3.21. JPA: The joint agreement between Central Telephone Company and 
Nevada Power Company dated June 1, 1964, as amended or 
superseded, which governs all matters involving the administration and 
joint use of Licensor's Poles. . , 

3.22. License Administrator: The individual or his designee appointed by the 
Licensor to process Attachment Applications, Attachment Licenses, and 
Attachment Removal Notices and administer certain matters related 
hereto. 

3.23. Licensee: Community Cable 1V and its officers, employees, agents, 
asslgne~s a.n<:t successors. _ . -

3.24. License Fee: That fee paid by Licensee for each Attachment: 
·-

3.25. Licensor: Nevada Power Company and its officers, employees, agents, 
assignees and successors. 

3.26. Licensor's Poles: Those Distribution Poles and Transmission Poles owned 
and used by· Licensor for the purpose of providing electric power . Poles 
that are installed only for private area lighting (PAL) are specifically 
excluded from this Contract. 

3.27. Make Ready: . Any changes ~nd work necessary if! Ofder · to -make. 
Licensor's Pole(s) adequate to support an existing or requested 
Attachment in compliance with the specifications of Section 4. Make 
Ready shall include, but not be limited to, any relocation, alteration, and/or 
rearrangement of facilities attached to or supported by Licensor's Poles or 
strengthening of Licensor's Poles through the use of guys, anchors or 
other means. 

3.28. Other Facilities: Any facility or equipment which is owned, leased or 
controlled by L:icensee which is not an Attachment but which may affect 
Licensor's or Other Users' facilities or operations, or create an 
unreasonable hazard to Licensor's or Other Users' facllitfes or employees, 
or to the public. .,~·· 

3.29. Other User. Any governmental body, private entity, telecommunication 
provider or cable television provider other than Licensee, which has been 
granted or is hereafter granted the right of attachment to licensor's Poles. 

3.30. Party: Licensor or Licensee. 

3.31. Prudent Utility Practices; The practices generally followed by the utility 
industry, as changed from time to time, which generally {ncl!Jc!e, but are 
not limited to, construction, engineering, operating, and maintenance 
considerations, the use of equipment, practices, methods, and adherence 
to applicable industry codes, standards, and regulations. Prudent Utility 
Practices are not intended to be limited to the optimum practice or method 
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to the exclusion of others, ·but rather to be a spectrum of commonly used 
and reasonable practices and methods. 

3.32. Sprint: Sprint Central Telephone - Nevada and its officers, employees, 
agents, assignees and successors. 

3.33. Telecommunication Service: The transmission to and from Licensee's 
customers of any signals a'nd other legally authorized. service over 
Licensee's system; provid.ed, however, that this term shall not apply to 
any activity not intended to be protected by Congress under the purview 
of the Pole Attachment Act of 1978, 47 U.S.C. Section 224 as amended 
by the Telecommunications Act of 1996 or otherwise. 

3.34. Telecommunications Act The Telecommunications Act of.1996, Pub. L. 
No. 104-104, 110 Stat. 56, to be codified at 47 U.S.C. §§.15j· et seq. 

3.35. Transmission Poles: Licensor's Pol~s .which carry lines -with veltages of. 
greater than 35 kV. 

4. SPECIFICATIONS FOR POLE ATTACHMENTS AND REMOVALS 

4 .1. In view of the Parties obligations to maintain safe and adequate service, 
Attachments, at each and every location, shall be erected, installed, 
placed, maintained and removed {if applicable) in accordance with the 
requirements and sp~cifications listed below. ... . . . . 

4.1.1. The Bellcore Manual of Construction Standards ("Blue Book"), the 
National Electrical Code ("N~C"), 

4.1.2. The National Electrical Safety Code ("NESC"), 

4.1.3. The rules and regulations of the Occupational Safety and Health 
Act CWOSHA"), • 

4.1.4. Prudent Utility Practices, 

4.1.5. Applicable Laws, 

·4.1.6. Applicable Permits, 

4.1. 7. The standards of any government authority having jurisdiction over 
the subject matter of this Contract. 

4.1.8~ 
4.1.9~not to interfere with the reasonable and safe use of 

Licensor's Poles by Licensor, licensee, or Other Users. 

·{1.10.Any_~~~i~~~J~~e..~S~S~~L~n!9~ .. ~ ~~-~so~ab~~.~~~ired _in 2 
Licensor's sofe JUdgmen{ as may be ·required frem lime to t1!lle:'7· · · 

4.1 .1 1.All Attachments shall be permanently identified with tags which 
shall be legible from the ground, marked with Licensee's name, 
and which shall be securely attached to the cable within 36 inches 
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of Licensor's Poles and on the normally accessible side of 
Licensor's Poles. 

4 . 1. 12.All Attachments shall be placed within the Communications 
Attachment Space and at the location designated by Licensor; 
provided, however, that the same designation does not violate any 
of the requirements in this Section 4. 

1.J .13. ~aiatai~R~r~~~n(;es:~.o«twe~fl'.:'h_~y·: oft1Efr! 
F.~9!l1ties and'[1t;e~Poles and any attachment thereto~ 

4.1.14.Licensee shall not allow its cable to drape vertically along 
Licensor's Poles, place equipment on or access Licensor's Poles 
so as to preclude safe access to Licensor's Poles or any 
attachment thereto, or in any other way interfere ~it{1.the safe and 
reasonable use of Licensor's Poles. 

4.2. The current edition 0.e., incorporating the most recent amendments and 
revisions, if any) or equivalent of any publication listed above in Sections 
4.1 .1, 4.1 .2, and 4.1 .3, shall be applicable throughout the Contract Term. 

i~i':~t~e~~~~P.;'cfticTtlb'tlSJTiaY.~~xist, th~ more'.sfri_ngenf sha!J\1 
~pply: . 

4.A. -~!!i;~!f~9_l:t~t.s,J.b.~t. precede~the Effective Date shall be brought into full " 
.compliance with every term and provision of this Section 4 no later than, 

...,. &.- - • -

the first anniversary after the Effective Date? . · · ~ 

5. POLE ATTACHMENTS 

5.1. Licensor shall permit Attachment to Licensor's Poles, provided such 
Attachments, in Licensor's sole judgment, will be and will remain in 
confof111ance with the specifications stated in Section 4. 

5.2. Licensee shall be responsible for obtaining from the appropriate public 
and/or private authorities any .required authorization to construct, operate, 
and/or maintain its facilities on public and/or private- property before 
making Attachments and Licensee shall submit to Licensor such evidence 
of compliance with the forgoing requirements as Licensor may reasonably 
require from time to time. Licensee shall maintain the following 
information current on file with License Administrator: 

5.2.1. Evidence of Licensee's legal authority to provide Covered Service. 

5.2.2. Evidence of licensee's Applicable Permits. 

NPC Contract No. PAC 1001 7 



5.3.1. A completed Attachment Applicatii:m in the ·form attached as 
EXHIBIT B. 

5.3.2. Application processing fee specified on EXHIBIT D as it may be 
amended or revised. 

5.3.3. Fee specified on EXHIBIT 0, as it may be amended or revised, for 
initial inspection as required in accordance with Section 7 .1.1 . 

5.4. The License Administrator shall issue a response to such. application for 
Attachment(s) within ten (10) busin~ss days of receipt of such application. 
~~-i. .:;r-,,d'"';\il~··· '-•r..•# ·~ -· ••. • · ~ • • 1:. • . • • • • • .. • .. ' ' 

~~.,ITT.~~· · ~t._1 ~~ .. 9!s~~~t!o~ .. _PCOY.~~~~~~P..9~~~~~~ .i. 
iY<requesfoot~~1cense~.- •. If :_exp.e_~1ted·d!respofts-e~lt.j~equesta~j 
pr:ovide~~~ppl!.C<!!]ori..fee sh~ll be multiplied ~Y the number 
,g.~~·expedite°' :·- · 

$."Jj~~t~~~·~.~--;Ye:so9·~~~~~~t~~·.µ.fi~.~ .. peiuL~.e~ of holdi~g ~ice~sor t~ J~l~ 
~~~QQ;if~~~~~~~~~~~~~~~f~~D~~~~~lP~~.~C?..~~~~re _.]f~~ 

.v.s1w~~t~Ul~!t~JX~~such. ~~~~!~~C!~P~~mes 
4-Snalf cooperate to alfOwresponse.within a reason.able time periodi 

5.5. An Attachment License shall be deemed to be issued as of the date such 
Attachment License is granted as documented thereon. . 

. ?'.a:?~' Licensee1 shall be sotely responsible for any Make Ready costs . ~ 
5.7. Written notice .shall be. provided by Licensor to Ucen~fee's Cc»ntract 

Representative in the event of denial of an Attachment Application 

5.8. If a government authority or private property owner informs Licensor that 
the use by Licensee of any of Licensor's Poles is prohibited, the License 
Administrator shall provide written notification to Licensee's Contract 
Representative of such prohibition within ten (fO) days after receipt of 
such notification. 

5.8.1. Licensee shall have the right to contest, at its sole expense, such 
prohibition directly to the person or entity prohibiting such 
attachment, provided written notice of such intent is given to the 
license Administrator within fifteen (15) days of reeeipt of 
Licensee's notification of prohibition. 

5.8.1.1.Licensor shall postpone any action on Licensee's 
Attachment Application or Attachment License until 
Licensee's contest is resolved. If such contest fails, 
licensee's Attachment License shall be denied or revoked. 

5.8.1.2.lf within fifteen (15) days of receipt of notification of the 
prohibition, Lice·nsee fails to notify Licensor of its· intent to 
contest such prohibition, Licensor shaU have tQ.e absolute 
right to deny Licensee's Attachment Application in question 
and/or revoke any existing Attachment license(s). 
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' 
.~9.-4&~8Q1g,~!!Jli3Jr:tenance,1r~guired ort22.S9~~.Q.t of. At1achments ~9,J 

witb9ut limitation, tree trimming, shalj be performed by Licensee or its ·~ 
desig~e~~·nts at its sole ri~k .. ~~:·~ ,~~~~~'1.~,~!.. ~~d i ~ .-C!. ':!:1 .. a~,.i:i.~~. ; 
satisfactory to-·ticensor.,.,.and"d'any·:i,-.•offi~P.~'1ser. Licensee snall be · 
~~risible fq~·:obtaini rtg~-att:~pplicaffiePermits a11d costs associatec1 with f. 
su~.b:m"' ~~~··1t; :.!~.}~'}sor's . so e. J _ag .. .,_ .. a~nterlcfncs ... is....., 
~~ · ~k~~~-~i~ltandpQint : or tQ;.r.n~i.nta.in ·• re air; .or. es~ e 
~.t:.:..of :;}-ice~~'S;~ . e .. J..J..~ ·· ereto y 
licensor ·or anY"O"tnerUser .•• bt£~n~or_m~Y.:JTh'I.Ih.~!Lh9~~-'-n~:\..ol?liQ~t~Q.!!Jo,) 
assume such·res·pahsibililY for Licensee's maintenance obligatfons underi 
this.JA Sedlotf~~'.9~;~~$.hciuld . Licensor . as.~um~ such re§P.2Q§!Qili~-said· 
~1ld:~o«:~~1!2.ane[fAPj}~ sole Jlls.£t!tfi3ii'ot Licensor and the I 

.co..§.~~~n~~P~n~~fy.t: .such ~C!jp!~.Pg .. shalt. .. !l~~.JmW!'.Yi~~;~.~yl 
tlcensee fniactordance wlth~Sections·8. and QI . _ . 

s .10. ~censor sti~n -~ot bear tn~ £..~~ti&C.~rnx .... ~~i<e~~-Readv~"t'~h .. is1 
"'~-~aj,t..~~e~-:<{etermineC:Wf°'-lli"e~'Sur · . ad~m"Wtit- . r!.,th~u~4 
1reaso~r~n · exis_ting ··or~aq~.e ___ ac . e~_t(s}:.:·:-..~~,~~~-t~~~e· Reaoy 
costs for any such alteral10.Q~~.h~U _b~-.Q~~~.~X !h~. L.if.8.11§~.~.s""~J:!Q_Q!~e~. J 
Users which by reason of an existing attachment necessitate thei. 
a'rterations. 

5.10.1.Licensor shall notify Licensee in writing of any necessary Make 
Ready work • the estimated or required compfetion·date, and the 
estimated cost of Make Ready work necessitated by reason of 
such Attachments, if determinable. 

5. 10.2.Licensee shall be responsible for performing all Make Ready work 
involving its own Attachments. If Licensee shall fail, within fifteen 
(15) days of receipt of such notice to provide written 
acknowledgment of such Make Ready work, and financial 
responsibility therefore, or if Licensee shall fail to complete the 
Make Ready work involving its own Attachments before the 
required completion date, then Licensor shall cause the necessary 
Make Ready work to be performed and shall bill License~ for all 
costs incurred. ·,. 

5.10.3.licensee shall reimburse Licensor and any Other User in 
accordance with Sections 8 and 9 for Make Ready expenses 
incurred by Licensor and any Other Users necessary in order to 
accommodate Licensee's Attachment. 

5.11. Once an Attachment is properly licensed pursuant to the terms and 
conditions of this Contract any item, fixture, or piece of equipment 
subsequently attached shall require an additional separate Attachment 
License. .,. 

5.12. Except for modification of Licensee's facilities for purposes of routine 
maintenance or in response to emergencies. Licensor shall provide no 
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. • .. 

less than sixty (60) days written notice to Lic~nsee prior to rnodifkation of 
Licensee's facilities. 

5.13. Nothing contained herein shall be construed to compel Licensor to 
maintain any of Licensor's Poles for a period longer than necessitated by 
Licensor's own operating requirements relative to furnishing safe and 
efficient utility service. Licensor retains the right to revoke an ~ttachment 
License at any time if Licensor's Pole(s) is no longer necessary to 
Licensor's own operating requirements. 

5.14. Licensor may abandon any of Licensor's Poles at any time by giving 
written notice to Licensee. Licensee shall remove its Attachments 
therefrom, within sixty (60) days after such notice of abandonment. if no 
other arrangements for disposition of the pole are made. Licensor may 
upon written.request of Licensee or any Other User, s~ll such pole, at a 
value of depreciated placement cost - · 

5.15. Licensee shall bear all responsibility for securing and paying all expenses 
for securing any consents, permits, licenses that may be required of 
Licensor solely due to or arising solely out of the presence of 
Attachments. 

5.16. Licensor and Licensee shall exercise precaution to avoid damaging the 
facilities and equipment of the other Party and of Other Users attached to 
Licensor's Poles.and shall make an immediate.report to the .. other Party of 
the occurrence of any damage to Licensor's Poles ~r to any. facilities 
attached to Licensor's Poles. All repairs and replacement shall be 
performed by the owner of the equipment which was damaged. Expenses 
incurred in making repairs and replacement required 'to return the 
damaged equipment and facilities to their condition prior to the occurrence 
of the damage shall be borne by the party causing the damage. Such 
reimbursements, however, shall not be construed as a limitation upon any 
Party1s liability for damages resulting from intentional or negligent acts or 
o.missions for which any Party or its designated agents is responsible. 

5.17. Licensee assumes all responsibility for any and all direct and indirect loss 
from damage by Licensee to the facilities and equipment of Licensor and 
Other Users attached to Licensor's Poles. 

6. REMOVAL OF ATTACHMENTS 

6.1. Licensee shall remove Attachment(s) from Licensor's Poles within the 
time specified on written notice requiring such removal, and said period of 
time shall be no less than sixty (60) days, except in an emergency, after: 

6.1 .1. Licensee's receipt of written notice of: 
~ 

6.1.1.1.Revocation of Licensee's Attachment License(s) or; 

6.1.1.2.Request to remove, alter or relocate any Attachment. 
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7.3. No use by Licensee. however extended, of Licensor's Potes, nor any 
payments made by Licensee under this Contract shall create or vest in 
Licensee any ownership or property right in Licensor's Poles or 
associated equipment or land. Licensee's right with regard to said 
Licensor's Poles and equipment shall be and remain, in accordance with 
the terms and conditions of this Contract, that of a revocable non­
exclusive licensee. 

7.4. Licensor reserves to itself, the right to construct and maintain Licensor's 
Poles and operate its attached and associated facilit ies in such a manner 
as will best enable Licensor. in its sole judgment, to satisfy its obfrgations 
to provide safe and efficient utility service. 

7 .5 . Licensor shall endeavor not to disrupt Licensee's Cov~red Service. 
Licensor shalf provide, to the extent reasonably possibi~, ·(orty-~:;ight (48) 
hours advance notification to Licensee's Contract Repres~ntative of any 
planned conditions which could reasonably be foreseen to create· ·a 
disruption in service for Licensee. 

7.6. Nothing herein contained shall be construed as affecting the rights or 
privileges previously granted by Licensor by contract or otherwise to Other 
Users. 

7. 7. Licensor retains the right to extend rights or privileges to Other Users 
provided such additional attachments do not interfere with Licensee's 
existing use of Licensor's Poles at such time that rights or privileges are 
granted to Other Users. 

7 .7 .1. Licensor shall have no liability to Licensee in connection with such 
additional attachments by Other Users so long as Licensor does 
not authorize such attachments on standards less stringent than 
those set forth in this Contract. 

7.8. Nothing in this Section shall prohibit Licensee from pursuing all 
appropriate legal remedies against Other Users should such Other Users 
tamper with, move, harm or endanger Licensee's Attachments. 
Licensee's remedies against Other Users shall be in addition to Li~nsor's 
remedies therefor. 

8. FEES AND CHARGES 

8.1. licensor warrants and represents that the fees and charges imposed in 
the Contract meet the standards required by the FCC and any other 
governmental authority having jurisdiction. Licensor further warrants and 
represents that it will not levy ·any fee or charge upon Licensee in excess 
of what Licensor levies upon Other Users similarly situated. 

8.2. All fees and charges to be paid by Licensee shall be as set forth on 
EXHIBIT 0. 
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8.2.1. EXHIBIT 0 may be revised once within any calondar year during 
the Contract Term. but in no event may EXHIBIT 0 be revised 
during the first 12-month period of the Contract Term. 

8.2.2. Any revisions to EXHIBIT 0 shall become effective upon no less 
than thirty (30) days prior written notice to Licensee. 

8.3. Notwithstanding any term to the contr~ry contained herein, Licensor shall 
have the absolute right to revise the fee schedule contained on EXHIBIT 
O in the event that the laws or regulations which regulate the permissible 
fees and charges which may be imposed under agreements of this· nature 
are amended, or supplemented, whether through new legislation, rules, 
regulations or otherwise. 

8.3.1. License Fees shall be prorated on a monthly 13asis for each 
Attachment. licensed on the last day of the each month. 

8.3.2. License Fee shall be based on the type of Licensor's Pole 
Attachment is made to, License Fee shall be revised as appropriate 
when and if Licensor's Pole is changed-out for any reason following 
issuance of License. 

8.3.3. No adjustment or proration, except as provided above, of any 
License Fee shall be paid or credited to Licensee. 

8.4. An application processing fee shall be charged to l,.icer.isee. for- each 
Attachment Application in the amount stated on EXHIBIT D. 

8.5. An inspection fee shall be charged to Licensee for each inspection of 
Attachment(s) permitted under this Contract in .the amo.unt stated on 
EXHIBIT D. 

8 .6. Licensor may charge licensee such other fees as may be included ·in 
EXHIBIT D, as amended from time to time subject to section 8.1. 

8.7. The amount of all reimbur~able costs, expense and capital investments 
incurred by Licensor in connection with this Contract, including, but not 
limited to, Sections 2, 5, 6, 8, 9 and 13 and EXHIBIT D shall be 
determined in accordance with the regular and customary methods used 
by Licensor for determining and recording these items on the books and 
records which Licensor maintains as a regulated public utility and may 
include, but are not limited to the following: 

8.7.1. The cost of any larger poles that are needed, and; 

8.7.2. The cost or removing existing poles (less the salvage value 
thereof). and; 

8.7.3. The expense of moving Attachments from old poles to new pole's 
less an adjustment for a "betterment" which Licensor enj-0ys as the 
result of such changes , and; 

8.7.4. Administrative and general costs, and; 
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6.7.5. Any applicable CIAC Tax. 

9. BILLING 

9.1 . The License Administrator shall render invoices, in advance to Licensee. 
Invoices shall be issued on a basis no more frequently than monthly nor 
less frequently than quarterly. Such invoices shall include ·a 'true up to 
account for the removal of any Attachments and the addition of new 
Attachments during the prior billing period. 

9.2. Licensor payments shall be made to license Administrator. 

9.3. All invoices and amounts due or chargeable to licensee under this 
Contract shall be payable no later than thirty (30) days a~er receipt by 
Licensee. · · · 

9.3.1 . In the event that any payment required by this contract is not paid 
within ten (10) days following the date upon which it is due, 
Licensee shall pay a late payment penalty equal to ten percent 
(10%) of the overdue payment, and Licensor need not accept any 
such late payment hereunder unless it is accompanied by such ten 
percent (10%) late payment penalty. The Parties hereby agree that 
a ·ten percent (10%) late payment penalty represents a fair and 
reasonable estimate of the costs Licensor will incur by reasons of 
the late payment by licensee. Acceptance of the ten percent -
(10%) late payment penalty by Licensor shall in no event 
constitute a waiver by Licensor of licensee's default regarding any 
overdue amounts, nor prevent Licensor from exercising any or all 
of the other rights or remedies granted to Licensor ·under this 
Contract. 

9.3.2. Any payment required by this Contract not paid by Licensee when 
due shall bear interest per annum from the date due until paid at 
the then current prime rate as established by Bank of America -
Nevada plus five (5) percentage points; provided, however, that 
payment of such interest by licensee to Licensor shall not,~xcuse 
or cure any default by Licensee under this Contract. 

9.3.3. In the event that any payment required by this contract is not paid 
within sixty {60) days following the date upon which it is due. 
Licensor shall be entitled to submit a claim for such amount(s) to 
the issuer of the letter of credit, bond or other financial security in 
conjunction with Section 10 herepf. 

9.4. Licensee shall have the.right of access.during normal business hours and 
upon at least ten (10) business days advance written notice to Licensor to 
review Licensor's records that are reasonably required to confirm the 
accuracy of licensor's invoices; provided, however, that Licensee shall 
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not be permitted to exercise this right on more than one (1) occasion 
during any twelve ( 12) month period during the Contract Term. 

9.4 .1. Licensee's right of access shall extend for a period of thirteen (13) 
months from the date of the invoice being reviewed. Invoices 
which are more than thirteen (13) months old shall not be subject to 
review and are deemed final. · , 

9.4.2. If a review determines that an overpayment or under payment has 
occurred, then notice of such overpayment or underpayment shall 
be given to the other Parties together with that portion of the audit 
which supports the determination. If the determination is not 
disputed in writing within ten (10) business days of receipt, then the 
payment or refund shall be paid in the same maoner as other 
invoices are paid under this Contract. 

. . . 
9.5. Licensor and Licensee shall keep books, records and supporting data 

related to invoices under this Contract in conformity with_ generally 
accepted accounting principles 

10. LETTER OF CREDIT/BOND 

10.1 . Licensor may require a letter of credit or bond in a form and amount 
reasonably satisfactory to licensor .and/or pther satisf~ctor.y .evidence of 
financial security in such amount as Licensor from time to· time may 
require to guarantee the performance of all Licensee obligations 
hereunder. The amount of such letter of credit, bond or other financial 
security shall not operate as a limitation upon the obligations of the 
Licensee hereunder. The letter of credit, bond or other financial security 
shall be issued by a company satisfactory to Licensor and Licensee shall 
cause the amount of such letter of credit, bond or other financial security 
to increase throughout the Contract Term as reasonably requested by 
Licensor. Licensee expressly acknowledges and agrees to· the right of 
reimbursement provided to Licensor pursuant to Section 9.3.3 hereof. 

11. INOEMNIFICA TION 
' ' 

11.1. If any person, governmental agency, or other entity which is not a party to 
this Contract commences any lawsuit or makes any claim against a Party 
to this Contract (hereafter referred to as the Indemnified Party), which 
lawsuit or claim is based upon or arises out of this Contract then the other 
Party (hereafter referred to as the Responsible Party - The term . 
"Responsible Party" shall specifically exclude the officers, employees and 
agents of the Parties) shall defend, indemnify and hold harmless the 
Indemnified Party from and against the proceedings or claim to the extent 
of the Responsible Party's wrongful conduct. This obligation to defend, 
indemnify and hold harmless includes, but is not limited to the following 
matters: 
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11.1. 1.A loss of right-of-wzy or property owner consent and/or the cost of 
defending such rights and/or consents. 

11.1. 2.0amages to property and personal injury or death to persons, 
including but not limited to payments under any worker's 
compensation law or under any plan for employee's disability and 
death benefits, which arise out of or are causep by the 
construction, maintenance, presence, use or removal of Licensee's 
facilities or by their proximity to the facilities of all parties attached 
to a pole or anchor, or by any act of the Licensee's contractors on 
or in the vicinity of Licensor's Poles. 

11.1.3.Construction and operation of Licensee's facilities, including but not 
limited to taxes, special charges by others, claims allCf demands for 
damages or loss from ' infringement of copyright or for ' libel or 
slander, for unauthorized use of television· or ·radio 15roadcast 
programs and other program material, and froni all claims, 
demands and costs including attorneys' fees for infringement of 
patents with respect to the manufacture, use and operation of 
Licensee's facilities in combination with Licensor's Poles. 

11.1.4.The damage or contamination of, or loss of any real or personal 
property of Licensor or other parties due to the presence of 
Hazardous Substances resulting from any Attachment; provided, 
howev~r. that Licensor was not respor:isible· fo( l he·· presence of 
such Hazardous S.ubstances. 

11.1.5.Citations, fines, taxes, or other assessments from any 
governmental authority including, but not limited to; OSHA, EPA, 
and IRS. 

11.2. The Indemnified Party shaU promptly notify the Responsible Party of any 
lawsuit or claim after receiving notice thereof. The Parties shall take all 
·reasonable actions necessary to assist ·each other in determining the 
nature and extent of the issues ·eontained in the lawsuit or claim. 

11.3. If the Responsible Party hereto confirms in writing its responsibility to 
indemnify, the Responsible Party will have sole control over, and will 
assume all expenses with respect to, the defense or settlement of such 
claim; provided, however, that the Indemnified Party will be entitled to 
participate i~ the defense of such claim and to employ counsel at its own 
expense to assist in the handling of such claim. 

11 A. The Responsible Party will obtain the prior written approval of the 
Indemnified Party before entering into any settlement of such claim or 
ceasing to defend against such claim, if pursuant to or as a result of such 
settlement or cessation, injunctive or other similar relief would b~ imposed 
against the Indemnified Party. If the Responsible Party does not assume 
sole control over the defense or settlement of such claim as provided in 
this Section, the Indemnified Party will have the right to defend and settle 
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the claim in such manner as it may deem appropriate at the cost and 
expense of the Responsible Party, and the Responsible Party will 
promptly reimburse the Indemnified Party therefor in accordance with this 
Section. 

11.5. The indemnity obligations contained herein shall survive the expiration or 
earlier termination of this Contract to the extent of the statute of,limitations 
period applicable to any third party claim. 

11.6. If a lawsuit, arbitration, governmental hearing, or other proceeding is 
commenced against the Indemnified Party, then the Indemnified Party 
shall be entitled to make the Responsible Party a party to the lawsuit or 
proceeding for the purpose of enforcing the terms and condition of thls 
Section. 

12. INSURANCE 

12.1. Licensee shall maintain the following insurance coverages throughout the 
Contract Term. 

12.1.1.Worker's Compensation insurance in the form and manner required 
by the State of Nevada; and 

12.1.2.Comprehensive General Liability for personal injuries/death and 
property damage with a minimum coverage of $2·,000,000 per 
oecurrence, and;. 

12.1.3.Comprehensive Automobile Liability with bodily injury and property 
damage with combined single limits of at least $2,00Q,000. 

12.2_ Licensee shall cause its insurers to amend its insurance pollcies required 
herein with the following endorsements items: 

12.2.1.Nevada Power Company, their directors, officers, and employees 
are additional insureds under such policy as to liability arising out of 
operations of Licensee; and, 

12.2.2.This insurance Is primary with respect to the Interest' of Nevada 
· Power Company, their directors, officers, and employees a·~d any 

other insurance maintained by Nevada Power Company is excess 
and not contributory with this insurance. 

12.3. Licensee shall provide licensor with proof of insurance coverage required 
herein prior to making any Attachments hereunder and annually 
thereafter. 

12.4. Licensee shall instruct its insurers in writing to insert a clause or provision 
in all of Licensee's policies of insurance required hereunder which 
requires such insurers to provide immediate written notification to Licensor 
upon cancellation of any insurance coverage required herein. 
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•. from all appli~able federal, state and local governmental authorizes 
and agencies; or, 

13.2.8.Use or maintenance or any of Licensee's Attachments in violation 
of any Applicable Laws or Applicable Permit or aid in any unlawful 
act or undertaking, or 

13.2.9.Failure by Licensee to make any payment due hcre·under within 
forty-five (45) days of receipt of a statement, or 

13.2.1 O.Denial or revocation of any authorization which may be required 
of the licensee by any governmental or private authority for the 
construction, operation and maintenance of the Licensee's 
communications facility on Licensor's Poles; or, 

13.2.11.Cancellation at any time of Licensees insuranc~· p6ifoy or· policies 
required under Section 12; or - · 

13.2.12.Failure by Licensee to meet any of its inde·mnification obligations 
as set forth in Section 11 hereunder; or 

13.2.13.Failure for any reason whatsoever of the issuer of the letter of 
credit, bond or other financial security referenced in Section 10 
hereof to pay or remit any amount(s) submitted or requested for 
reimbursement by Licensor within thirty (30) days of such 
submission or request by Licensor. 

13.3. Remedies. If an Event of Default is. declared, then Licensor shall be 
entitled to any or all of the following remedies, as may be applicable: 

13.3.1.lmmediate and automatic termination of all rights of Licensee 
hereunder and this Contract in the event that: 

13.3.1.1.Licensee ceases to provide Covered Service; or, 

13.3.1.2.Ucensee falls to maintain Insurance as required in Section 
. 12. 

13.3.2.lmmediate termination of all rights of Licensee hereunder and this 
Contract upon written notice to Licensee by Licensor. 

13.3.3.Revocation of any or all of Licensee's Attachment License(s) upon 
written notice to Licensee by Licensor. 

13.3.4.Subject to Section 13.4, all other remedies authorized by law or in 
equity which are not inconsistent with the terms of this Contract. 

13.3.5.lf Licensee makes any attachment to Licensor's Poles without the 
prior issuance of an Attachment License by Licensor, not 
withstanding Licensor's removal and right to demand removal 
and/or right to remove such Attachment, Licensee ..shall pay 
Licensor all fees and charges which could have reasonably been 
expected to have been incurred had the Licensee not breached the 
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Contract. License Fees shall be payable back to such li!"ne that 
such unauthorized attachment may have been made. 

13.4. No Party to this Contract shall be liable to another ~arty for any 
consequential, incidental, or punitive damages. Consequential or 
incidental damages include, but are not limited to interruptions or 
interference with Covered Service provided by Licensee, lost revenue or 
profits, or any form of special damages attributable directly or indirectly to 
any such consequential or incident~! damages. 

14. ANNUAL CERTIFICATION 

14.1 . At the end of each twelve (12) month period during the tenn of this 
Contract, an authorized officer of Licensee shall certify;-1n writing, to 
Licensor as follows: · 

14.1.1 :licensee has not made any attachment of facilities, equipment or 
other device to Licensor's Poles in violation of the teATis of this 
Contract. 

14.1 .2.Except as authorized in writing by licensor, Licensee has not 
assigned any of its rights or privileges under this Contract, nor has 
Licensee granted any rights to any third parties in violation of the 
terms of this Contract. 

14.1.3.Attachments are only being used by Licensee to provide the 
Covered Services described on· Attachment A to such certific.ation .. 

15. MODIFICATION ANO WAIVERS 

15 .1. No amendment. waiver of compliance with any pmv1s1on or condition 
hereof, or consent pursuant to this Contract shall be effective unless 
evidenced by an instrument in writing signed by the Parties. The failure of 
either Party to insist upon strict perfonnance of Contract requirements or 
provisions or to exercise any Contract right shall not be construed as a 
waiver of such Contract requirement or provision or a relinquishment of 
such Contract right unless otherwise stated in writing. · 

16. FORCE MAJEURE 

16. 1. No Party shall be subject to an Event of Default for the failure to comply 
with the terms and conditions of this Contract if the failure to comply is 
directly caused by circumstances beyond the reasonable control of that 
Party (hereafter "Force Majeure"). Examples of a Force Majeure include, 
but are not limited to the following: 

16.1.1.Unusually severe weather conditions. 

16.1.2.Strikes, lockouts or other major labor disputes. 
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16.1.3.Delays in obtaining permits, aut~1o;izations, or approvals from 
proper governmental authorities, despite due diligence by the 
applicant. 

16.1.4. Damages to the property of a Party, except by that Party. 

16.2. A Force Majeure shall not occur under any of the following circumstances: - , 
16.2.1.The circumstance was proximately caused by the non-performing 

Party's negligence, willful misconduct, or failure to comply with any 
Applicable Laws, Applicable Permit. or for any breach or default of 
this Contract by the non-performing Party. 

16.2.2.The circumstance was attributable to contractor or sub-contractor 
of a Party unless; 

16.2.2.1.Such contractor or su~contr~ctor is un<?ble· to (ulfill any 
obligation by reason of an event of Force Majeure, and 

16,2.2.2.Such contractor or subcontractor affected by th~ event of 
Force Majeure is using due diligence to place itself in a 
position to fulfill its obligations to the Party. 

16.3. If a Force Majeure is claimed by a Party, then that Party shall: 

16.3.1.Give written notice to the other Party!s Contract Representative(s) 
describing the particulars of the occurrence as soon '15. reasonably 
practicable after the beginning of.said occurrence." -

16.3.2.Give adequate assurances that the suspension of performance will 
be of no greater scope and of no longer duration th~n is required 
by the Force Majeure. Such assurances shall include explanation 
of the remedial action to be taken and the projected time period 
necessaiy to correct the Force Majeure. 

16.3.3.Give immediate written notice to the other Party's Contract 
Representative(s) when the Party is able to resume performance of 
its obligations under this Contract. 

16.4. All such notices shall be accompanied with complete information sufficient 
to enable the Party receiving the notice to evaluate the correctness of the 
matters asserted therein. 

17. ENTIRE CONTRACT 

17 .1. This Contract, together with its Exhibits and other documents 
contemplated hereby or incorporated herein by reference, constitutes the 
final written expression of all of the agreements, representations and 
understandings between the Parties. The Parties specifically r~present, 
each to the other, that there are no additional or supplemental 
agreements between them related in any way to the matters contained 
herein unless specifically included or referred to herein and that this 
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Contract supersedes all prior contracts pertaining to matters contained 
herein. 

18. DISPUTE RESOLUTION 

18.1. Any dispute or cause of action between the Parties to this Contract 
relating to matters over which the FCC has jurisdiction may be submitted 
to the FCC for resolution by either Party. Otheiwise any issue, including, 
but not limited to, contract issues, tort issues, equity issues and the 
interpretation of laws or regulations, shall be resolved by final and binding 
arbitration. 

18.2. The arbitration shall be held within Clark County, Nevada and 
administered by the American Arbitration Association in-accordance with 
its Commercial Arbitration ~ules in effect at the time· of the arbitration. 
Any award or determination rendered by the arbitrator may be entered as 
a judgment in any court having jurisdiction thereof. 

19. SUCCESSORS AND ASSIGNS 

19.1. Licensor may assign or delegate its rights and obligations under this 
Contract without the express consent of the Licensee. This Contract shall 
inure to and bind the successors and .assigns of the Li~~spr so long as 
the assignee assumes all obligations of Licensor hereunder (including the 
recognition of any prepayments made·by and on behalf of Licensee) and 
agrees to be bound by the terms of this Contract. 

19.2. This Contract shall not inure to the successors and assigns of Licensee 
without prior Written consent of Licensor, nor shall Licensee assign, 
transfer or sublet any or all ·of the privileges hereby granted without the 
prior written consent of Licensor. 

20. GOVERNING LAW 

20.1. This Contract and all questions relating to its validity, interpretation, 
performance and enforcement Oncluding, without limitation, provisions 
concerning limitations of action),shall be governed by and construed in 
accordance with the laws of the State of Nevada (exclusive of the conflict 
o( laws provisions thereof) applicable to agreements made and to be 
performed entirely within such state. 

21. HEAOJNGS . . 

21 . 1. The headings or section titles contained in this Contract are used solely 
for convenience and do not constitute a part of this Contract between the 
Parties, nor should they be l!Sed to aid in any manner in the construction 
of this Contract. 
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22. SEVERABILITY 

22.1. In the event that any term, provision, covenant. or condition of this 
Contract or the application of any such term, covenant, or condition shall 
be held invalid as to any person, entity, or circumstance by any court or 
regulatory authority having jurisdiction, such term, covenant or condition 
shall not affect the validity of any other term, provision, ·condition or 
covenant and shall remain in force and effect as applied to this Contract to 
the maximum extent permitted by law, and application shall not be 
affected thereby, but shall remain in force and effect. 

23. COUNTERPARTS 

23.1. This Contract may be executed simultaneously .in one or more 
counterparts, each of which shall be deemed an original, b_ut alf'of which 
together shall constitute one and the same instrument. . · · 

24. MISCELLANEOUS PROVISIONS 

24.1 . Notices. 

24.1.1.All written notices or submittals required by this Contract shall be 
sent either by hand-d~livery, registered or certified U..:.S· mail.Jeturn 
receipt requested, overnight delivery, or facslmiie and will be 
effective·and deemed to have been received: 

24.1.1.1.When presented if hand-delivered; or 

24.1.1.2.0n the date of receipt as recorded on the return receipt if 
sent by registered or certified U.S. mail; or 

24.1.1.3.0n the date of delivery as recorded by tne overnight 
delivery company if sent by overnight courier; or 

24 .1.1.4. When confirmed by telecopy machine report indicating 
satisfactory transmission if sent by facsimile. 

24.1.2.Notices of an Event of Default, shall require the use of any 'two (2) 
of the above means. Such notices shall be effective and deemed 
to have been delivered when the last such means has been 
complied with. All other written communications regarding this 
Contract may be sent by any of the above means or by regular first 
class U.S. mail. 

24.1.3.Written notices and correspondence required in this Contract shall 
be sent to the Parties at the addresses stated in EXHIBIT E, with 
copies as so designated. 

24.1.4.The Parties shall have the right to change titles and addresses of 
Contract Representatives and the License Administrator, described 
in this Section by providing written notice of such changes ~o the 
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othe1 Pc.:rties. Such change shall be effective upon receipt of such 
notice. 

24.1 .5.The Parties License Administrator and Contract Representatives 
are as designated in EXHIBIT E. 

24.2. Further Assurances. From time to time, upon reasonable request from 
the other Party, each of the Parties agree to execute any and all 
additional documents or to take such additional action as shall be 
reasonably necessary or appropriate to carry out the transaction 
contemplated by this Contract. 

24.3. Drafting. Each Party to this Contract represents that he has read and 
understood each provision of this Contract and has discussed this 
Contract with legal counsel or has been advised to and has. t:>een provided 
the opportunity to discuss this . Con.tract with legal coun~el: Th.a .P~rties 

hereto therefore stipulate and agree that the rule of construction to the 
effect that any ambiguities are to be or may be resolved against the 
drafting party shall not be employed in the interpretation of this Contract to 
favor any Party against another. 

24.4. Attorneys' Fees. If any legal action. arbitration or other proceeding is 
brought for the enforcement of this Contract (including any cross­
complaint, counterclaims, or· third-party claim), or because of an alleged 
dispute, breach, default or misrepresentation in cc;>nnection ~vith any-of the 
provisions of this Contract, the success"ful or prevailing Party or Parties 
shall be entitled to recover reasonable attorneys' fees and other costs 
incurred in that action or proceeding (including all such costs incurred In 
appeal or in the enforcement of any judgment or settlementj-, in addition to 
any other relief to which it or they may be entitled. · 

24.5. Time. Time is of the essence of this Contract and of the performance of 
each and every provision hereof. 

24.6. Use of Gender and Number. As used in this Contract, the masculine, 
feminine or neuter gender, and the singular or plural number, shall each 
be considered to include the others whenever the context so indicates. ,. 

24.7. No Partnership or _Joint Venture. Nothing in this Contract is intended to be 
construed so as to constitute Licensor or Licensee as partners or joint 
venturers. or any Party hereto as the employee, agent or representative of 
any other Party. Each Party hereto agrees that it will not hold itself out as 
an agent, partner, joint venturer, employee or representative of any other 
Party hereto or claim or represent that it Is operating or doing business as 
or for such other Party, nor shall any Party hereto purport to pledge the 
credit of or enter -into a contract ·or commitment for or on behalf of any 
other Party. ,. 

24.8. Warranties of Authority. If any Party to this Contract is not a natural 
person, the person signing this Contract on behalf of such entity warrants 
and represents to all other Parties-that he, she or it has full power and 
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authority to cause such entity to enter into this Contract and all power and 
authority to execute th is Contract on its behalf and to bind such entity to 
the terms hereof. 

IN WITNESS WHEREOF, the parties hereto have caused this Contract to be executed 
by their duly authorized representative on the date first written above. .. ,. 

LICENSOR 
NEVADA POWER COMPANY 

By:(J~6A~ 
Title: ft': f. flCJwt.-.., ~;y=-

(t' 
Date: S:--fl'-'l 7 

:. .- . 
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EXHIBIT C · ATTACHMENT REMOVAL 

Jn accordance with the terms and conditions of the Pole Attachment Contract between Nevada Power 
Company and Community Cable lV notice is hereby given of removal of the following Attachments· . 

Licensor's last Detail Comments Date 
Pole No. Application Sheet# , Removed 

Date 
1 

2 

3 

4 

5 .. . -
6 -.. -
7 

. 

8 -

9 

10 

LICENSEE's Removal Application ..... -
By: Title Date 

LICENSOR'S ACKNOWLEDGMENT (following inspection) 

Comments 

By: 

ATTACHMENT COUNT: 

Wood 
Steel 

Other 

NPC Contract No. PAC 1001 

Previous 

. 

Title 

TRANSMISSION 
Removed 

C- 1 

" 
Date 

DISTRIBUTION 
Current Provious Removed Current 

Exhibit Effective as of Contract execution 

-.. 



EXtilBIT D - FEES AND CHARGES 

License Fees 

-
Annual License Fee 

r 

Type of Pole Distribution Poles Transmission Poles 

Wood Poles $5.22 $20.03 
Steel Poles $87.85 $327.62 

Other $59.31 $232.50 

- . -
. - . 

Attachment Application Processing Fee: . $15.00/application (up to 10 attachments)· 
~ee multiplied by number of days expedited if so req~sted by J.Jcensee. 

Inspection Fee:.$50.00/inspection plus $10.00/pole 

Reimbursable: Actual costs in a~cordance with Section 8. 7 

NPC Contraci No. PAC 1001 .0 -1 ,Effective as or Contraci exe<:Ution 
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AGREEMENT 

The Parties to this Ag!·eement are Nevada Power Company ("Licensor") and 
Community Cable TV ("licensee") . 

l/lf;J41 A) 

Of B) 

BASIS 

LiCe[ISor and Licensee are parties to that certain Pole Attachment Contract dated 
0 - I - 'V) ("Contract"). 

Licensee is an affiliate of Nextlink of Nevada ("Nextllnk"). Nextli~k provides 
certain telecommunication services through the lease of broadband 
telecommunications capacity on Licensee's cable television system. Section 
19.2 of the Contract provides that Licensee may not assign, transfer or sublet 
any of Licensee's rights and obligations under the Contract without the consent 
of the Licensor. A dispute exists between Licensor and Licensee as to whether 
Licensee may, under the applicable statutory law and/or regulations, lease 
capacity to Nextlink without Licensor's consent. 

TERMS 

1. To the extent that consent by Licensor is required, and subject to the following 
limitations, Licensor hereby consents to the lease by Lic.ensee of broadband 
telecommunications capacity on Licensee's cable television system to NextUnk 
under the terms of the Contract. 

1.1. If Licensee and Nextlink cease to be affiliates during the term. of the .. 
Contract, then Licensee shall immediat~ly provide written notification to 
licensor of this change in status and Licensor shall be entitled to rescind 
the consent granted in Section 1. 

1.2. If the applicable statutory law and/or regulations are amended or 
otherwise modified or interpreted by courts of relevant jurisdiction in such 
a manner as to hold that Licensee's status as an affiliate of Nextlink does 
not require that licensor allow Licensee to lease broadband capacity on 
Licensee's ·cable television system, without Licensor's consent, then 
Licensor shall be entitled to rescind the consent granted in Section 1. 

2. Nothing in this Agreement is intended to or shall be construed to grant NextUnk 
any rights to attach its facilities to poles owned by Licensor 

3. This Agreement shall only become effective upon complete execution of the 
Contract by the parties hereto. 

NEVADA POWER COMPANY 

By: 

Name:_...'"-"'~---"'-~~B~d~~="'~e=-=s~y'--~-

Title: V (J - p() W~IC- /)g1 V<e~ ( 

Date: .S- 1 7 -_f.._7_.__ ____ _ 

COM~J?:~E TV 
By:~~~~ 

Robert M. Burns 
Executive Vice·President - Operations 

Date: 6~2 
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SETTLEMENT AND RELEASE AGREEMENT 

PARTIES 

The Parties to this Settlement and Release Agreement are the Nevada division of 
Central Telephone Company d/b/a Sprint [SprinUCentral Telephone Company -
Nevada] (S/CTC-N), Nevada Power Company {NPC), and Community_ yable lV 
(CATV). 

BASIS 

A) The Parties to this Settlement Agreement were parties to an Attachment 
Agreement. The Attachment Agreement has been replaced by separate pole 
attachment agreements between NPC and CA TV executed on June-1, 1997 and 
~etween S/CTC-N and CATV execut~d on May .14, 1997. 

B) Under the Attachment Agreement, CATV has obtained permits to make 
Attachments to approximately 37,719 of Licensor's poles, of which 29,4_37 poles 
are the prop~rty of NPC and 8,482 poles are the property of S/CTC-N. 

C) Licensors believe that CA TV has made Attachments to Licensors' poles in 
violation of the Attachment Agreement; including making Attachments to 
Licensors poles which are not authorized under the Attachment Agreement, 
making Attachments which do not comply with specifications for Attachments, 
and leasing capacity of Attachments to a third-party, Nextlink;·· for us-e in 
providing a service other tha·n cable television ~ervice. The full nature and extent 
of such violations is unknown. 

D) A dispute exists between NPC and S/CTC-N, and CAlV as to whether CATV 
may, under the applicable statutory law and/or regulations, lease capacity to 
Nextlink without the consent of NPC or S/CTC-N. · 

E) This Settlement Agreement is intended to determine the nature and extent of any 
violations of the Attachment Agreement. to provide a remedy for such violations 
and/or actions, and to bring all Attachments into compliance with standards and 
billing under the Replacement Agreements. 

TERMS AND CONDITIONS 

1. DEFINITIONS 

1.1. Attachment Agreement: The Pole Attachment license Agreement to 
which NPC, S/CTC-N and CATV are parties which was executed on 
December ·1 a, 1979 and which by reference is made a part of this 
Settlement Agreement. 



1.2. Attachments : CA TV attachment of cables and equipment to Licensors' 
poles and facilities. 

1.3. Audit: As defined in Section 2. 

1.4- CA TV: Community Cable TV and its authorized agent, employees and 
contractors. 

1.5. Costs: Such costs shall include, but shall be not limited to, labor, 
materials, handling and storage costs, contractors and subcontractors, 
applicable administrative and associated overheads, and any applicable 
taxes and assessments. 

1.6. licensors: NPC and S/CTC-N. 

1. 7. NPC: Nevada Power Company and its authorized agents, employees and 
contractors. 

1.8. Efilty: The parties to this Agreement are NPC, S/CTC-N,.a.fld~CAi_:! 
1.9. Reptaeement Agreements: Those pole attachment agreements between .. 

NPC and CATV and between S/CTC-N and CATV which replace the 
Attachment Agreement, and which are Incorporated herein by reference. 

1. 10. Settlement Agreement This Settlement and Release Agreement together 
with all attachments thereto. 

1.11. S/CTC-N: The Nevada division of Central Telephone Company d/b/a 
Sprint/Central Telephone Company- Nevada and its authorized agents, 
employees and contractors. · ··· - · -

\ . 

1.12. Unauthorized Attachments/ All CA lV Attachments which do not comply 
with the Attachment Agreement or the Replacement Agreement or were 
not authorized by.the Attachment Agreement, including, but not limited to, 
those described in Section 3 of this Settlement Agreement. 

2. AUDIT 

2.1. The Licensors shall perfonn an audit of Licensor's poles to identify the 
following (hereafter referred to as "Audit"): 

2.1.1. All Attachments by CA TV to Li censors' poles, and the type of pple 
to which each Attachment is made. 

2.1 .2. The nature and extent of any Unauthorized Attachments, including, 
but not limited to those listed in Section 3 of this Settlement 
Agreemenl 

2.2. The Parties ·shall share equally in the Cost of the Audit. Licensors shall 
prepare an estimate of the Cost of the Audit and provide the estimate 
together with any supporting information to CATV. It is expected that the 
Audit will take place over a period of one-year or longer. 
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2.3. Ucensors shall invoice CA lV for CA TV's share of the Cost of the Audit as 
Costs are incurred and CA TV shall pay the invoice within 30 days of the 
date of the invoice. 

2.4. CATV shall assist Licensors in the Audit. CA TV shall provide licensors 
with all information and data requested by Licensors which is necessary to 
properly perform the Audit. 

2.5. Licensors' shall keep the records and supporting data concerning the 
Audit for at least 30 days after the Audit is completed. CA TV shall have 
the right to review the records and supporting data at reasonable times 
and places. If CA TV does not object to any Audit findings within 30 days 
of receipt of the findings, then those findings shall be final and binding. If 
CATV does object to any Audit findings within 30 days of receipt of the 
findings, then the objection shall be subject to Dispute Resolution. 

3. UNAUTHORIZED ATTACHMENTS 

3.1. If the Audit determines that any CA TV Attachment is an Unauthorized 
Attachment because it does not comply with specifications in Section 4 of 
the applicable Replacement Agreement then the Licensor which owns the 
pole shall notify CA TV in writing of such Unauthorized Attachments and; 

3.1. 1. CA TV shall bring such Unauthorized Attachments into compliance 
no later than one (1) year after notification of any such 
Unauthorized Attachments unless the Licensor determines that a 
shorter time is appropriat~ for reasons of safety. · -

3.1.2. If CATV does not make such Unauthorized Attachment comply with 
the Replacement Agreement within the above period .. then Licensor 
shall have the right to do so and CA TV shall reimburse Licensor for 
all Costs incurred in making such Unauthorized Attachment comply 
with the Replacement Agreement. 

3.2. If the Audit determines that any CA TV Attachment is an Unauthorized 
Attachment because it is attached to a NPC pole which carries a voltage 
of more than 35 kV; and/or it has been made without prior application and 
approval for Hcens.e under the Attachment Agree·ment then the licensor 
which owns the pole shall notify CA TV in writing of such Unauthorized 
Attachments and: 

3.2.1. CA TV shall pay the Licensor which owns the pole for such 
Unauthorized Attachments based on the Fees and Charges stated 

·in Exhibit 0 of the applicable Replacement Agreement, subject to 
modification resulting from any applicable ruling of the Federal 
Communications Commission, for a period of three {3) years 
regardless of w~en the Attachment was actually made, and;_ 
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EXAMPLE: (Rates and pole numbers used for example purposes only.) 
If the Audit determines that CATV has 300 Unauthorized Attachments of 
which 50 attachments are to poles in each l)f tr.e six categories contained 
in "EXHIBIT o·, then the amount due Ucensors is (50 x $5.22) + (50 x 
$87.85) + (50 x $59.31) + (50 x $20.03) + (50 x $327.62) + (50 x 
$232.50) = 36,626.50 for 1 year x 3 years = $109,879.50. 

3.2.2. CA TV shall initiate an application for licensing under the applicable 
Replacement Agreement, and; 

3.2.3. Billing for such Unauthorized Attachments under the applicable 
Replacement Agreement shall be started as of the date such 
Unauthorized Attachment is identified. 

3.3. CA TV shall be charged for all known Attachments to: 

3.3.1. NPC poles at the rate for wood distribution poles stated in Exhibit D 
(Fees and Charges) of the NPC/CA TV Replacem~_nt:Agreement 
until the type of pole .. to which Attachments are ~ade has b_een 
identified by the Audif thereafter billing under the NPC/CATV 
Replacement Agreement shall be adjusted to reflect pole type. 
Additional corrections to the billing shall be made as necessary 
upon completion of the Audit. 

3.3.2. S/CTC-N poles at the annual rate of $4.52 per pole 

3.4. Each Licensor shall individually invoice CATV for amounts due based 
upon the Audit and the above calculations as such violations are identified 
during the course of the Audit. ·· 

·3.5. Any amounts invoiced and not paid by.CATV within thirty (30) days of 
invoicing shall accrue interest at the.mte of 1% per month from the date 
due until the date paid. · 

4. SETTLEMENT AND RELEASE 

4.1. This Settlement Agreement is a final settlement of all rights that the 
Lieensors may have against CATV or all rights that CATV may have 
against Licensors arising from or related to the Attachment Agreement. 

4.2. Subject to the terms and conditions of this Settlement Agreement, , 
Licensors hereby waive and release CA TV from any liability to Licensors 
for Unauthorized Attachments under the Attachment Agreement. This 
Settlement Agreement shall not effect the Parties rights or obligations 
contained in the applicable Replacement Agreement. 

4.3. The Parties represent and acl<nowledge that in executing this Settlement 
Agreement that they did not rely upon any representation or statement not 
set forth herein made by the other Party or by any of the other Parties' 
agents, representatives, or attorneys. 
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5. DISPUTE RESOLUTION 

5. 1. Any dispute or cause of action between the Parties to this Settlement 
Agreement, including, but not limited to. contract issues, tort issues, equity 
issues and the interpretation of laws or regulations, shall be resolved by 
final and binding arbitration. The arbitration shall be administered by the 
American Arbitration Association in accordance with its Commercial 
Arbitration Rules in effect at the time of the arbitration. Any award or 
determination rendered by the arbitrator may be entered as a judgment in 
any court having jurisdiction thereof. 

6. MISCELLANEOUS PROVISIONS 

6.1. Notices. Notices shall be in writing and shall be deemed received when 
delivered in person or via facsimile to the following address and facsimile 
number or three days after deposit in the United States Mail;--postage 
prepaid, to the following addr~s~ or ~o ~uch other addresses as the parties 
may designate to each other in writing: 

To NPC: 

To S/CTC-N: 

To CATV: 

with copy to: 

Nevada Power Company 
P.O. Box230 
Las Vegas, Nevada 89151-0230 
Fax: (702) 227-2455 
Attention: Manager IPP and Business Contracts 

Ann Casey 

Sprint Nevada 
330 Valley View 
Las Vegas, Nevada 89152 
Fax: (702) 244-7561 
Attention: Manager- Eng./Const. Administration 

Greg Lightenburger 

Prime Cable 
121 South Martin Luther King Blvd. 
Las Vegas, Nevada 89106 
Fax: (702) 383-0614 '~-

Attention: Executive Vice President - Operatfons 

Prime Management Group 
600 Congress Avenue 
Suite 300 
Austin, TX 78701 
Fax: (512) 476-4869 
Attention: Vice President and General Co1Jnset· 
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MICHAEL F. BOLOGNINI 
Markel Vice President - Las Vegas 

July 15, 2014 

Ms. Patricia Ortwein 
Manager- Rule 9 Contract and Joint Use Administration 
NV Energy 
6226 West Sahara Ave. 
Las Vegas, Nevada 89146 

Re: Joint Use Application Requirements 
Pole Attachment Agreement# PAC 1001 

Dear Ms. Ortwein: 

COX COMMUNICATIONS, INC 
1700 Vegas Drive 
Las Vegas, NV 89106 
702 I 545-1010 

Thank you for your letter to Glenda Mills dated June 25, 2014 and for the opportunity to meet with you and 
your NV Energy's ("NVE") team to discuss the adverse impact that NVE's new pole attachment engineering 
standards and application requirements have on Cox's communications operations. Cox appreciates NVE's 
elimination of the requirement of obtaining a Professional Engineering stamp on Cox's pole attachment 
applications; however, as Cox personnel have explained, other newly adopted NVE requirements are not 
only unnecessarily burdensome, they are also inconsistent with the regulations and policies of the Federal 
Communications Commission ("FCC"). 

As you know, NVE's adoption and implementation of these new requirements have seriously disrupted 
Cox's efforts over the last 18 months to provide communications services to the Las Vegas area business 
community. Prior to 2013 NVE's application process only required Cox's applications to include attachment 
information about facilities in the communications space on NVE's poles. This was consistent with other 
utilities' requirements for attachments by Cox in the communications space on their poles. Cox's attachment 
applications for NVE poles must now include a "complete structural analysis" on each pole covered by an 
application, which, among other things, "includes field information for facilities in the power space and 
communications space. alike.n In our meetings and correspondence. NVE personnel have told Cox 
personnel that Cox may not rely on or utilize in any way NVE's existing pole attachment records to help ease 
this burdensome requirement because NVE's records are incomplete. With the adoption and proposed 
implementation of this requirement NVE is intentiona lly shifting the burden and cost of updating its deficient 
pole attachment records. as well as shifting the responsibility and liability for the accuracy of its records of 
attachments and facilities in the power space on its poles. Additionally, if NVE also requires Cox to pay for 
NVE's further review of Cox's applications and engineering analysis that will be performed by NVE approved 
engineering companies, then NVE will unnecessarily increase the cost of making attachments to NVE's 
poles. This is inconsistent with the FCC's policies as Cox has pointed out in our meetings and prior 
correspondence. 

As you also know, Cox has expressed similar concerns with NVE's new Grade 8 construction standard, 
which neither the National Electric Safety Code ("NESC") nor the regulations of the Nevada Public Utilities 
Commission require for communications attachments. Prior to 2013 and for over 40 years, Cox and other 
cable operators have been making attachments in the communications space on utility poles with the assent 
of pole owners based on the NESC's Grade C construction standard. While there may be some engineering 
rationale to begin to migrate to the NESC's Grade 8 construction standard when replacing poles located in 
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geographical areas that are more likely to have adverse annual weather events such as hurricanes and 
tornadoes, such a decision would not be triggered by attachments in the communications space on poles. 
Pole owners in the Las Vegas area have been following for decades the NESC's Grade C construction 
standard for permitting cable attachments in the communications space on distribution poles without any 
material problems caused by cable attachments or adverse weather events. Indeed, it is the collective 
recollection of Cox's engineering personnel that over the last 25 years there have been no Cox technical 
compliance or contractual disputes involving NVE poles that would have been avoided if a Grade B 
construction standard had been in place instead of a Grade C construction standard. Moreover, based on 
Cox's preliminary review of NVE poles which it may wish to use in the future and statements made by NVE 
personnel in our meetings and elsewhere. many of NVE's poles (with or without existing Cox attachments) 
do not currently meet NVE's new Grade B construction standard. As Cox has explained previously, under 
existing FCC policies NVE may not shift to third party attachers the burden and cost of upgrading NVE's 
pole plant to meet NVE's unilateral new construction standards. 

Prior to 2013 Cox's applications for attachments to NVE poles were routinely approved in a reasonable 
period of time after submission. If a rare problem was identified on an application or on an existing Cox 
attachment to an NVE pole, the parties worked cooperatively to resolve it in a timely manner so that services 
to Cox's new or existing customers would not be unreasonably delayed. NVE's new engineering and 
construction standards and application process, along with a nebulous NVE commitment to complete any 
necessary make-ready work in a timely manner, including any required pole replacements, are likely to 
make the entire process unreasonably time consuming and expensive. Notwithstanding Cox's serious and 
numerous concerns as outlined in part above, Cox is willing to give NVE the opportunity to implement its 
new requirements in a manner that will not be unreasonably burdensome. time consuming and costly. 
Consequently, Cox will submit attachment applications consistent with NVE's new requirements to 
determine the actual financial and operational impact on Cox's business. Although Cox sincerely hopes that 
1t can work with NVE cooperatively on pole attachment matters going forward as it has in tile past, Cox 
nevertheless reserves all rights it has under applicable law, including FCC regulations and policies, to 
challenge in an appropriate forum NVE's pole attachment requirements and practices. 

Michael F. Bolognini 

cc: Paul Caudill, President & CEO - NV Energy 
Douglas Cannon. Senior Vice President & General Counsel - NV Energy 
Tony Sanchez, Senior Vice President Government & Community Strategy - NV Energy 
Douglas Anderson, EVP, General Counsel & Corporate Secretary - Berkshire Hathaway Energy 
Jonathan Weisgall, VP, Legislative and Regulatory Affairs - Berksl1ire Hathaway Energy 
Kristen Weathersby, VP. Litigation - Cox Communications 
J. Christopher Redding, Baker Hostetler 
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L•9;1 Davis VVright 
.. Tremaine LLP 

Patricia Ortwein 
Manager, Rule 9 Contract and 

Joint Use Administration 
NV Energy 
P.O. Box 98910 
Las Vegas, NV 89151 

October 8, 2014 

Re: NVE Grade B Loading Requirements 

Dear Ms. Ortwein: 

Suite 800 
1919 Pennsylvania Avenue NW 
Washington, DC 20006-3401 

Marla T. Browne 
202.973.4281 Tel 
mariabrowne@dwt.com 

I am writing on behalf of Cox Communications, Inc. Southwest ("CCI-SW") concerning 
Nevada Energy's (''NYE") refusal to allow CCI-SW to overlash its facilities that are currently 
attached to NYE poles unless and until such poles are upgraded to meet National Electrical 
Safety Code ("NESC") Grade B construction standards. NYE takes this position despite the fact 
that (a) CCI-SW's proposed over lashing would not bring NVE poles out of compliance with 
currently applied, NESC-compliant Grade C construction standards, and (b) delaying CCI-SW's 
deployment until after the poles are replaced will prevent CCI-SW from delivering broadband 
services to Las Vegas businesses and residents seeking CCI-SW's services. 

As I am sure you are aware, federal law requires NYE to provide CCI-SW non­
discriminatory access to its poles. 47 U.S.C. § 224(f). In addition, Federal Communications 
Commission ("FCC") rules and policies require the rates, terms and conditions governing cable 
and telecommunications attachments to NVE poles to be just and reasonable. 4 7 C.f .R. 
§ 76.1401 et seq. NVE's refusal to allow CCI-SW to overlash its facilities until NVE's currently 
Grade C compliant poles are upgraded to Grade B is unjust and unreasonable and constitutes a 
discriminatory denial of accdess, and thus violates these federal laws and regulations. 

(1) It is unreasonable for NVE to deny CCI-SW's proposed over/ashing where such 
over/ashing would not bring poles out of compliance with currently applicable 
NESC Grade C construction standards. 

NVE's decision to upgrade its plant to Grade B construction standards through the pole 
attachment application process - precisely when third party attachers are seeking to deploy 
facilities - is guaranteed to inhibit the same broadband expansion that the FCC, as directed by 
Congress, is seeking to promote. Indeed, in amending its pole attachment rules in 2011, the FCC 
sought to address "prolonged, unpredictable, and costly" processes employed by utilities and to 
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ensure that access to poles is not "more burdensome or expensive than necessary." 1 The FCC 
took several steps "to improve access to utility poles," including the adoption of time frames, the 
use of utility approved contractors, and a requirement that utilities allow attachers to use the 
same time-saving construction techniques previously employed by the utility. 2 

CCI-SW uses the overlashing constrnction technique to deploy high-capacity fiber for 
delivery of competitive, cable, voice and advanced services to residential and business class 
customers promptly and efficiently. The FCC has recognized time and again that overlashing is 
a competitive and cost-effective way to deploy cable plant.3 As such, the FCC prohibits pole 
owners from requiring additional approval for overlashing beyond that which was required for 
the initial attachment.4 

In this case, NYE not only unreasonably seeks to apply the same permitting requirements 
to overlashing that it applies to initial attachments- including a complete structural analysis 
report for each distribution pole in an application - NVE would also delay CCI-SW's 
overlashing until after NVE replaces any poles that fail Grade B construction standards, with or 
without CCI-SW's proposed overlashing. NVE's insistence on this unreasonable practice is 
preventing CCI-SW from delivering services to contracted customers and other Las Vegas 
residents and businesses seeking CCI-SW's services. 

The overwhelming majority of NVE poles do not currently meet NESC Grade B strength 
and loadin§ requirements because they were built to NESC compliant Grace C constrnction 
standards. Indeed, specific loading studies conducted by NVE's approved contractor, Par 

1 Implementation of Section 224 of the Act: A National Broadband Plan for our Future, Report and Order and Order 
on Reconsideration, 26 FCC Red 524016(2011) ("April 201 l Order"). 
2 Id.at '!j 19. 
3 See Consolidated Partia I Order on Reconsideration, Amendment of Rules and Policies Governing Pole 
Attachments, l 6 FCC Red 12103, ~ 73 (2001) aff'd Southern Company Serv., Inc. v. FCC, 313 F.3d 574,582 (D.C. 
Cir. 2002) ("Consol. Order on Recon.") ("Cable companies have, through overlashing, been able for decades to 
replace deteriorated cables or expand capacity of existing communications faci lities, by tying communications 
conductors to existing, supportive strands of cable on poles. The 1996 Act was designed to accelerate rapid 
deployment of telecommunications and other services, and to increase competition among providers of these 
services. Overlashing existing cables reduces construction disruption and associated expense."); Implementation of 
Section 703(e) of the Telecommunications Ac/ of 1996. Amendment of the Commission's Rule.~ and Policies 
Governing Pole Attachments, Report and Order, 13 FCC Red 6777, '1162 (1998) ("We believe overlashing is 
impo1tant to implementing the 1996 Act as it facilitates and expedites installing infrastructure essential to providing 
cable and telecommunications services to American communities. Overlashing promotes competition [and helps) 
provide diversity of services over existing facilities, fostering the availability of telecommunications services to 
communities, and increasing opportunities for competition in the marketplace."). 
4 Consol. Order on Recon. at '1!75("neither the host attaching entity nor the third party overlasher must obtain 
additional approval from or consent oft he utility for overlashing other than the approval obtained for the host 
attachment"); see also Cable Television Ass 'n of Ga. v. Ga. Power Co., 18 FCC Red. 16,333, '1113 (2003) (rejecting 
a pole attachment agreement provision that required the utility's "written consent to overlashing, which the utility 
may take up to 30 days to grant or deny" as "unjust and unreasonable on its face" and ordering the pole owner "to 
negotiate in good faith a reasonable provision consistent with FCC precedent."). 
5 NYE only recently adopted the Grade B standards in its 2012 License Application Requirements. NYE first 
notified CCI-SW of its intent to apply Grade B construction standards to pole attachment applicants in December 
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Electric, using NYE-approved loading software, 0-Calc, detennined that 11 of the 15 poles 
included in CCI-SW's August 20, 2014 application currently fail Grade B strength and loading 
standards. See Attachment A.6 While NVE's own loading analysis reduced the number of 
failing poles to nine, NYE could not commit to a timeframe for upgrading the nine failing poles. 
Your email to CCI-SW dated September 4, 2015 also suggested that the poles may never be 
replaced due to the need to obtain approval from the City of Las Vegas and its preference for 
undergrounding utility lines. 

To be clear, Grade B construction is not necessary to ensure the safety of NYE 
distribution poles. Per NESC Table 242-1, Grade C construction is both acceptable and safe. As 
shown in the loading study attached hereto, while the majority of NVE poles currently fail Grade 
B loading standards, they do meet NESC-compliant Grade C standards. Significantly, as the 
loading study summary shows, the incremental load increase of less than one percent added by 
CCI-SW's proposed overlashing would not cause any of the poles on CCI-SW's application to 
come out of compliance with Grade C requirements. In other words, CCI-SW could overlash all 
of its plant attached to NYE poles in its August 20 application without causing the poles to come 
out of compliance with existing NESC Grade C construction standards.7 

In sum, given that NVE has opted to maintain its plant at Grade C construction, its refusal 
to allow CCI-SW to overlash its attached facilities consistent with Grade C construction 
standards is entirely unjust and unreasonable in violation of FCC rules. 

(2) NVE's refusal to allow CCI-SW to over/ash its existing facilities where it could do 
so consistent with currently applied Grade C strength and loading requirements 
also constitutes a discriminatory denial of access to NVE poles in violation of 
federal law. 

The FCC has clearly stated that "even a policy that is equally applied prospectively is 
discriminatory in the sense that it disadvantages new attachers." 8 There is no indication that 
NYE has deployed a system wide program to upgrade its distribution poles to Grade B outside of 
the application process, and thus, this practice discriminatorily impacts attaching entities. As 
recently opined by Mr. Johnny B. Dagenhart, a nationally recognized expert in the application 
and interpretation of the NESC, in a case involving similar facts and pending before the FCC, a 
utility pole owner may not claim that it is building to Grade B unless it not only constructs 

2012, when it sought to unilaterally replace CCl-SW's valid existing pole attachment agreement with a new pole 
attachment agreement, including an Exhibit F, which included NVE License Application Requirements dated 
November 19, 2012 ("Application Requirements"). IL subsequently imposed the new Requirements as a unilateral 
amendment to the parties' existing agreement. The new Application Requirements require each applicant to 
complete a structural analysis on each pole in the application and to "apply overload and strength reduction factors 
for Grade B construction." Before these new requirements were imposed, NYE had required all plant to be 
constructed using NESC-compliant Grade C construction standards. 
6 Email from Patricia Ortwein to CCI-SW, dated September 4, 2014. 
7 According to ParElectric's loading analysis, one pole currently fails Grade C and thus should be rernediated by 
NYE immediately. However, CCJ-SW 's proposed overlash would not cause the non-compliance. 
8 April 2011 Order at 4i 227. 
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initially to Grade B, but also maintains poles at the Grade B strength and loading standard and 
itself immediately rehabilitates poles that fall below Grade B.9 Thus, when a pole falls out of 
compliance with the utility's chosen grade of construction, the pole must be rehabilitated 
immediately; otherwise, the utility is not in compliance with the NESC.

10 
The utility cannot wait 

until an attacher seeks to deploy facilities to replace the poles. 

NVE's insistence that its poles be upgraded through replacement to Grade B during the 
attachment application process, as well as the associated delay and possibility that the poles will 
not be approved for replacement by the City, disparately denies access to new attachers as 
compared to pole owners and joint users with "superior" rights and is precisely the type of 
discriminatory access that the FCC sought to prohibit. 

Moreover, according to information acquired in the field, CenturyLink, a joint user and 
pole owner in Nevada, is not similarly required to wait until Grade C poles are upgraded before it 
is permitted to deploy plant. As such, CCI-SW is at a distinct competitive disadvantage vis a vis 
one of its primary competitors for residential and business class customers. 

In sum, NVE's refusal to permit CCI-SW to overlash its existing plant when it can do so 
consistent with currently applicable, NESC compliant Grade C construction standards violates 
federal laws governing pole attachments. According, CCI-SW demands that NVE immediately 
cease and desist its application of unjust, unreasonable and discriminatory Grade B construction 
requirements to CCI-SW's new plant construction, and allow CCI-SW to proceed with its 
planned ovcrlashing. Otherwise, CCI-SW intends to take all steps necessary to protect its federal 
rights and deliver its services promptly to customers and other Nevada businesses and residents 
seeking its services. 

Sincerely, 

~~ 
Maria Browne 

Enclosure 

9 Attachment B, Declaration of Johnny B. Dagenhart, P.E., filed in FCC Docket No. EB-!4-MD-006 (June 23, 
2014) at 1M1 l I -18. 
10 Id ii 15. 
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COX, Ga rces & 8th 

Grade B - light 1 - p9542 2 - p9541 3 - p9574 4 - p9572 5 - p9573 

Existing Proposed Existing Proposed Existing Proposed Existing Proposed Existing Proposed 

Maximum Pole Capacity 

Utilizat ion Percent 141.2% 141.2% 87.2% 87.2% 135.8% 136.3% 153.8% 155.9% 142.6% 150.8% 

Grade C - light 81.1% 81.1% 47.9% 47.9% 79.6% 79.8% 83.4% 83.8% 82.6% 82.5% 

Grade B - light 6 - p91046 7 - p9105 8 - p9103 9 - p6106 10 - p9108 

Exist in~ Proposed Existing Proposed Exist ing Proposed Existing Proposed Exist ing Proposed 

M aximum Pole Capacity 

Utilization Percent 81.9% 82.7% 170.0% 170.9% 101.6% 102.5% 327.6% 327.6% 99.3% 100.0% 

Grade C - light 46.4% 46.8% 94.5% 95.0% 59.8% 59.9% 195.1% 195.2% 62.5% 62.8% 

Grade B - light 11 - p9109 12 - p55814 13 - p57631 14 - p57630 15- p57629 

Existing Proposed Existing Proposed Existing Proposed Existing Proposed Existing Proposed 

Maximum Pole Capacity 

Utilization Percent 120.1% 121.8% 141.1% 143.2% 179.5% 179.4% 70.6% 70.6% 114.9% 114.9% 

Grade C - light 77.1% 77.2% 86.1% 87.2% 102.9% 103.9% 40.1% 40.9% 73.2% 73.9% 



MICHAEL BOLOGNINI 

EXHIBIT4 



~NVEnergy 

October 21, 2014 

Maria Browne 
Davis Wright Tremaine, LLP 
1919 Pennsylvania Avenue NW, Suite 800 
Washington, D.C. 20006-3401 

Re: Letter dated October 8, 2014 

Dear Ms. Browne: 

In response to your letter dated October 8, 2014, NV Energy has every right to require 
pole upgrades to meet National Electrical Safety Code ("NESC") Grade B construction standards 
prior to overlashing by Cox Communications, Inc. Southwest ("CCI-SW"). NV Energy's safety 
and reliability practice is not discriminatory and is equally applied to all attachment requests. 
Fu1thermore, as you know, attachments to NV Energy poles are also subject to local municipal 
ordinances which affects NV Energy's evaluation of all attacher permit applications for capacity, 
engineering and safety purposes. 

That said, l am pleased to let you know that NV Energy's application lo the City of Las 
Vegas seeking to change-out the subject poles on Garces Avenue between 6th and 8th Streets has 
recently been approved. As such, the necessary design to upgrade the subject poles to Grade B 
construction is in the works. 

1. NV Energy may require pole attachers to design to Grade B Construction 
Standards. 

The FCC affords utilities discretion with regard to the engineering standards applied to 
pole attachments, with the caveat that such standards must be just and reasonable. ln the specific 
context of construction standards, the FCC has held that a pole attachment agreement provision 
charging a licensee for a safety inspection if the licensee was found to be out of compliance with 
the pole owner's construction standards was not facially unjust or unreasonable. See Jn the 
Matter of Salsgiver Communications, Inv. v. North Pittsburgh Tel. Co., 222 FCC Red 20536, 
20546-47 (FCC Nov. 26, 2007). further, the Commission stated in its April 201 1 Order that 
utilities may "insist that [an attacher's work] meet utility specifications for safety and reliability, 
including requirements that may exceed NESC standards." Jn the Matter of Implementation of 
the Act, A Nation.a/ Broadband Plan for Our Future,' WC Docket No. 07-245, GN Docket No. 
09-51 (FCC I J-50) (April 7, 2011) (the "April 2011 Order") at 'II 58. The Commission leaves 
"the details of specific application criteria and processes to individual utilities," so long as the 
criteria are reasonable. Jd. at ~ 73. 

P.O. BOX 98910, LAS VEGAS, NEVADA 89151·0001 6226 WEST SAHARA AVENUE. LAS VEGAS, NEVADA 89146 
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Here, NV Energy's Grade B constrnction requirement is based on the NESC and is 
motivated by practical and experience-based safety and reliability concerns. Under the NESC, 
Grade B construction is more appropriate to the geographic areas in which NV Energy 
dist1ibution poles are located. Per NESC Table 242.1, NYE is required to use Grade B 
construction when crossing over railroad tracks and limited access highways. Many of NY 
Energy's lines in the urbanized areas of Clark County are in close proximity to heavily traveled 
arterial roadways and highways where a failed pole can cause a significant disruption to traffic 
and hrun1 to the public. Therefore, NV Energy made the decision to construct its Jines to the 
NESC Grade B construction standard to provide a higher level of reliability and a greater safety 
margin against the occasional high wind event that has been known to cause failure of poles into 
roadways. Grade C construction is more appropriate in rural areas where line failures might pose 
an inconvenience but would not normally pose a direct threat to human life. This decision, and 
NV Energy's corresponding requirement that attachers also upgrade their attachments to Grade B 
construction standards, is safety-based and just and reasonable in light of FCC precedent and the 
discretion afforded to utilities on matters of safety and reliability. 

Even if NV Energy had not made a decision to change out its poles, these Grade B 
construction upgrades are required by the NESC. Yom statement that "Grade C construction is 
both acceptable and safe" is incoITect. Rule 243A states, "The grade of construction [of the pole] 
shall be that required for the highest grade of conductors suppo11ed ... " While attachments in the 
communications space are normally only required to meet Grade C construction, this only holds 
tiue jf other attachments on the pole are designed to the same grade of construction. ff the 
attachments in the power space arc designed to a higher grade of construction (grade B), then all 
of the attachments on the pole, including those in the communication space, must meet grade B 
construction. Because of NV Energy's Grade B construction requirement, all other occupants of 
the structure must adhere to this same standard. 

Your reliance on language from the Consolidated Order1 is misplaced. As you note in 
your letter, NV Energy "adopted the Grade B standards in its 2012 License Application 
Requirements." These standards apply to all applicants, whether for overlashing or a host 
attaclunent. Thus, NV Energy is not "requiring additional approval for overlashing beyond that 
which was required for the initial attaclunent" as you claim. 

Likewise, the decision in Cable Television Ass'n of Ga. v. Ga. Power Co. 2 is 
inapplicable. There, the Commission only addressed Georgia Power's ability to require notice 
and consent prior to overlashing. It said nothing about Georgia Power's ability to require 
attachers to meet ce1tain construction standards. This scenario is the latter - NV Energy does not 
unnecessarily require notice and consent, instead NV Energy requires all attachers to meet Grade 

1 Amendment of Rules and Pulicies Governing Pole Alfachments, 16 FCC Red 121 OJ (200 I). 

2 18 FCC Red 16333 (2003) 
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B construction standards, which, as explained above, .is a requirement well within the discretion 
afforded to utilities by the FCC. 

2. CCI-SW's overlash application is subject to NVE's non-discriminatory 
Grade B Construction Requirements. 

NV Energy's upgrade process does not eliminate Cox's responsibility to ensure the 
structural integrity and NESC compliance of its company's proposed attachment(s) to NV 
Energy's infrastructure. 

Pursuant to NV Energy's pole attachment application requirements, NV Energy requires 
all entities seeking to attach to its distribution poles to ensure they have perfonned a complete 
structural analysis on each particular pole in compliance with all of the standards set forth in NV 
Energy's Joint Use Attachment License Application Requirements. This analysis is vital to 
maintaining a safe and reliable infrastructure. 

Contrary to your assertions, NV Energy's policy of replacing poles any time it visits a 
pole in the field is neither discriminatory, nor a cost-shift to CCI.SW (or any other attacher). 
First, this policy is applied to every pole in geographic areas requi1ing Grade B construction 
standards. The policy does not consider the attaching entity in any manner whatsoever. Other 
attachers are similarly required to wait until poles failing to meet Grade B construction are 
upgraded before permission to deploy plant is granted. CCI-SW is not at a distinct disadvantage. 
Second, NV Energy does not require attachers to cover any portion of the cost of a pole change 
out unless a new pole is required for capacity reasons. Indeed, where the existing pole does not 
meet Grade B conshuction standards, NV Energy pays the full cost to replace that pole with a 
Grade B pole that is strong enough to accommodate existing facilities and, should sufficient 
strength and capacity allow, additional attachments as well. It is only where the new attachment 
requires a larger pole that costs to increase capacity are borne by attachers. In light of FCC 
precedent, NV Energy's policy is just and reasonable because in the make-ready context, costs to 
increase capacity must be borne by the pa11y directly benefiting from it. See Local Competition 
Order, 11 FCC Red at 1607 5-76, i!il 1161-62. 

Additionally, the fact that pole change-outs have not been completed according to CCI· 
SW's preferred timeline does not render NV Energy's practice discriminatory or contrary to FCC 
authority. The FCC distinguishes between pole change-outs and make-ready work. '"Make­
ready' generally refers to the modification of poles or lines or the installation of guys and 
anchors to accommodate additional facilities . . . A pole change-out is the replacement of a pole to 
accommodate additional users." April 201 l Order at n.388. Thus, pole change-outs are not 
subject to the deadlines applied to make ready work. Neither the "associated delay" nor the 
"possibility that the poles will not be approved for replacement by the City," disparately denies 
CCI-SW access, as you claim in your letter. 
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NV Energy desires to ma:intain a good working relationship with CCT-SW, but firmly 
believes its goal of maintaining a safe and reliable infrastructure will always benefit NV Energy, 
pole attachers and their customers in Southern Nevada. If you have any questions, please contact 
the undersigned at (702) 402-5796. 

cc: Russ Campbell, Balch & Bingham 
Frank Gonzales, NV Energy 
Herb Goforth, NV Energy 
Larry Luna, NY Energy 
Patricia Ortwein, NV Energy 
Tania Jarquin, NV Energy 

Colin R. Harlow 
Assistant General Counsel 


