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(3) Explanation of the degree to which the information is commercial or 
financial, or contains a trade secret or is privileged.  The Confidential Information 
includes commercially sensitive information that may be withheld from public 
disclosure under FOIA Exemption 4, including the terms of a confidential business 
agreement the governed the transmission consent of KUBE-TV.  The Commission 
has long recognized that, for purposes of Exemption 4, “records are ‘commercial’ as 
long as the submitter has a commercial interest in them.”  Robert J. Butler, 6 FCC 
Rcd 5414, 5415 (1991) (citing Pub. Citizen Health Research Group v. F.D.A., 704 
F.2d 1280, 1290 (D.C. Cir. 1983); Am. Airlines v. Nat’l Mediation Bd., 588 F.2d 
863, 868 (2d Cir. 1978)).  In this regard, Complaint contains commercially 
information which may be withheld under FOIA Exemption 4 and Section 0.457(d).   

(4) Explanation of the degree to which the information concerns a 
service that is subject to competition.  The Confidential Information directly relates 
to the highly competitive businesses of television broadcasting and MVPD carriage 
thereof.  NRJ is but one of a number of companies in these highly competitive 
businesses. 

(5) Explanation of how disclosure of the information could result in 
substantial competitive harm.  Disclosure of the Confidential Information would 
result in substantial competitive harm to NRJ and DirecTV.  This information 
would be of immeasurable value to other companies in the broadcasting and MVPD 
businesses seeking to compete against NRJ.  The D.C. Circuit has found parties do 
not have to “show actual competitive harm” to justify confidential treatment.  Pub.
Citizen Health Research Grp., 704 F.2d at 1291 (quoting Gulf & Western Indus. v. 
U.S., 615 F.2d 527, 530 (D.C. Cir. 1979)).  Rather, “‘[a]ctual competition and the 
likelihood of substantial competitive injury’ is sufficient to bring commercial 
information within the realm of confidentiality.”  Id.

(6) Identification of any measures taken by the submitting party to 
prevent unauthorized disclosure.  The agreement expressly forbids the public 
disclosure of the Confidential Information by either party.  Moreover, NRJ does not 
release the proprietary commercial business information included with the 
Complaint in the normal course of business and maintains strict internal processes 
to ensure that such information is protected from public disclosure. 

(7) Identification of whether the information is available to the public 
and the extent of any previous disclosure of the information to third parties.  NRJ 
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has not and will not make the Confidential Information submitted herein available 
to the public.  Moreover, the Confidential Information is subject to a confidentiality 
agreement, that prevents its disclosure to third parties except under very limited 
circumstances. 

(8) Justification of the period during which the submitting party asserts 
that material should not be available for public disclosure.  NRJ requests that the 
material for which it requests confidentiality be protected indefinitely.  At no time 
would NRJ, in the normal course of business, provide this information to the public. 

(9) Any other information that the party seeking confidential treatment 
believes may be useful in assessing whether its request for confidentiality should be 
granted.  Public release of the proprietary commercial business information 
submitted herein would harm NRJ’s position in the highly competitive broadcast 
business.  The information would be of immeasurable value to competitors of both 
NRJ and DirecTV.

For the foregoing reasons, NRJ requests that the Confidential Information be treated 
as confidential and withheld from public inspection. 

Respectfully Submitted, 

Ari Meltzer 
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