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SUMMARY 

 TracFone Wireless, Inc. (“TracFone”) has requested the Commission, pursuant to the 

Supremacy Clause of the United States Constitution and 47 U.S.C. § 253, to preempt 

enforcement of state laws and regulations that impose 911 taxes and fees on wireless Lifeline 

service that is provided to qualified low-income consumers for no charge.  While several 

commenting parties support TracFone’s Petition, other commenters claim that no charge Lifeline 

customers are not negatively impacted by 911 fees and that no charge ETCs should either change 

their business models to bill the 911 fees to customers or pay the 911 fees from their own 

resources.  The commenters fail to raise any issue that would warrant the Commission’s denial of 

TracFone’s Petition   

 Under the Supremacy Clause, a federal law preempts a state law when the state law 

conflicts with the federal law.  State laws, such as those in Alabama and Indiana, that impose 911 

fees on no charge Lifeline service conflict with 47 U.S.C. § 254(e), which, in the case on non-

facilities telecommunications carriers, requires Lifeline support only to be used for providing 

service (not for paying state fees) and with 47 C.F.R. § 54.403, which requires ETCs to pass 

through the full amount of support to qualifying low-income consumers.  Although Lifeline 

service enables low-income customers to gain access to 911 services, the cost of paying 911 fees 

is not a cost of providing service.  Reducing the number of minutes of Lifeline service as a 

means for ETCs to cover the cost of 911 fees, as suggested by some commenters, is not a lawful 

option because the full amount of Lifeline support, which may only be used to provide services, 

would not be passed through to Lifeline consumers.  Moreover, reducing Lifeline benefits as a 

way to pay for state 911 fees is unfair and inconsistent with the statutory goal of making 

affordable service available to the nation’s low-income consumers.  Indeed, several states have 

held that their 911 fees are not applicable to no charge Lifeline service.  ETCs also should not be 
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required to alter their national business models to establish billing mechanisms to collect 911 

fees solely to accommodate individual states’ views on 911 fees.  

 Several commenting parties incorrectly claim that 47 U.S.C. § 615a-1 gives states 

unlimited power to impose 911 fees on no charge Lifeline service.  However, Section 615a-1 

must be viewed in light of the longstanding legal principle that states may not tax the federal 

government or its instrumentalities.  Under that principle, states may not impose taxes directly on 

the federal government, nor may they impose taxes the legal incidence of which falls on the 

federal government.  The legal incidence of 911 taxes on no charge Lifeline service is on the 

Universal Service Administrative Company, an instrumentality of the federal government that is 

responsible for paying for no charge Lifeline service by providing ETCs with Lifeline support.  

Significantly, the United States General Accounting Office has found that a federal agency is 

constitutionally immune from the Alabama 911 fee and Indiana law specifically exempts the 

federal government and agencies from the 911 fee.   

 Finally, preemption of state 911 laws is justified under 47 U.S.C. § 253 because the 

imposition of state 911 taxes on no charge Lifeline service effectively prohibits no charge ETCs 

from providing Lifeline service because they have no viable means to comply with those laws.  

None of the following proposals by commenters is workable:  (1) reducing airtime minutes is not 

lawful; (2) establishing a billing system is burdensome and would require ETCs to change a 

business model that is working for Lifeline consumers; and (3) paying the 911 fees from ETCs’ 

own resources is not competitively neutral because ETCs that provide postpaid or billed Lifeline 

services are able to collect the fees from their customers.   
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REPLY COMMENTS OF TRACFONE WIRELESS, INC. 

 TracFone Wireless, Inc. (“TracFone”), by its attorneys, hereby replies to comments filed 

in response to its Emergency Petition for Declaratory Ruling (“Petition”).  In that Petition, 

TracFone asked the Commission, pursuant to the Supremacy Clause of the United States 

Constitution and Section 253 of the Communications Act of 1934, as amended,1 to preempt 

enforcement of state laws and regulations that impose 911 taxes and fees on no charge (i.e., free) 

wireless Lifeline service.  As described in the Petition, such state laws should be preempted for 

two reasons:  (1) they unlawfully reduce the value of the federal Lifeline benefits provided to 

low-income customers by imposing a state tax on those benefits; and (2) they impede the ability 

of Eligible Telecommunications Carriers (“ETCs”) offering no charge Lifeline service to fairly 

compete in the Lifeline service market.  Several commenters have expressed concern about the 

impact of 911 taxes on Lifeline consumers who rely on no charge Lifeline service and support 

TracFone’s Petition.  Other commenters that oppose TracFone’s Petition overlook relevant law 

and recommend solutions that are inconsistent with the Constitution, the Communications Act, 

and the Commission’s rules and policies.  As explained in detail in these Reply Comments, those 

opposing commenters fail to raise any valid basis for denying TracFone’s Petition. 

                                                 
1 47 U.S.C.  151 et seq. (“Communications Act” or “Act”). 
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BACKGROUND 

 Pursuant to Commission rules, ETCs receive $9.25 per month per enrolled Lifeline 

customer from the federal Universal Service Fund (“USF”) provided that the ETCs “pass 

through the full amount of support to the qualifying low-income consumer.”2  TracFone 

complies with the Commission’s rule by providing free monthly service, including a specified 

quantity of airtime minutes valued at $9.25, to qualifying low-income consumers.  As TracFone 

explained in its Petition, it is aware of two states that have enacted laws and promulgated 

regulations that they claim impose state 911 taxes and fees on no charge Lifeline service.  Under 

Alabama regulations, effective August 1, 2014, a Lifeline subscriber, including a subscriber that 

receives no charge Lifeline service, is required to pay a monthly 911 tax of $1.75 associated with 

a Lifeline benefit valued at $9.25, thereby decreasing the amount of the subscriber’s Lifeline 

benefit by 19 percent.3  The Indiana Statewide 9-1-1 Board (“Indiana 911 Board”) claims that a 

new Indiana law, enacted in 2014, imposes a 911 tax of $0.50 on monthly Lifeline service that is 

due from ETCs, including those ETCs that provide no charge service.4  Application of 911 taxes 

                                                 
2 47 C.F.R. § 54.403(a)(1). 
3 See TracFone Petition, at 7-9; Ala. Admin. Code r. 585-X-4.01(2).  Alabama Lifeline 
subscribers who supplement their Lifeline benefit by purchasing airtime cards in any given 
month are subject to multiple taxation.  Such consumers also must pay a $1.75 prepaid wireless 
911 fee on each airtime purchase.  See Ala. Code § 11-98-5.3.     
4 See TracFone Petition, at 9-11; Ind. Code § 36-8-16.1-11(d).  The State of Indiana asserts that 
if TracFone did not want to comply with Indiana law governing 911 fees, then it should have 
appealed the Indiana Utility Regulatory Commission (“IURC”) order designating TracFone as an 
ETC and requiring that TracFone comply with laws governing 911 fees.  See Comments of State 
of Indiana, at 7-8.  TracFone was designated as an ETC in 2011, but the Indiana law at issue in 
the Petition was not enacted until 2014.  In the Matter of Petition of TracFone Wireless, Inc. for 
Designation as an Eligible Telecommunications Carrier in the State of Indiana for the Limited 
Purpose of Offering Lifeline Service to Qualified Households, Order, Cause No. 41052 ETC 54 
(Indiana Util. Reg. Comm’n:  June 29, 2011) (“Indiana ETC Order”), submitted as Exhibit 1 to 
Comments of State of Indiana.  Therefore, TracFone’s decision not to exercise its right to appeal 
is not relevant to this proceeding. 
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to Lifeline consumers who receive Lifeline service for no charge is an unlawful tax on federal 

benefits whether the consumer or the consumer’s Lifeline service provider is liable for the tax.   

I. Pursuant to the Supremacy Clause of the Constitution, the Commission 
Should Preempt State Laws and Regulations Imposing 911 Taxes on No 
Charge Lifeline Service Because They Unlawfully Tax Federal Lifeline 
Support. 

 Under the Supremacy Clause, a federal law preempts a state law when the state law 

conflicts with the federal law or when it “stands as an obstacle to the accomplishment and 

execution of the full purposes and objectives of Congress.”5  As TracFone explained in its 

Petition, Alabama and Indiana laws and regulations that purport to impose state 911 taxes on no 

charge Lifeline service conflict with a Lifeline consumer’s right under Commission Rule 54.403 

(47 C.F.R. § 54.403) to receive the full amount of the federal Lifeline benefit as set forth in the 

Commission’s rules and with an ETC’s obligation to pass through to Lifeline customers the full 

amount of USF Lifeline support.  Some commenters assert that diverting a portion of the low-

income consumers’ Lifeline support received from the USF to pay a state 911 tax does not 

conflict with the legal requirement that Lifeline consumers receive the “full amount of support” 

because Lifeline service includes access to 911 services.6  Other commenters claim that states 

have an unlimited right to impose or collect fees applicable to wireless services for support of 

911 services without regard to whether the effect of such 911 tax payments would be to reduce 

                                                 
5 Capital Cities Cable, Inc. v. Crisp, 467 U.S. 691, 699 (1984) (quoting Hines v. Davidowitz, 312 
U.S. 52, 67 (1941)). 
6 See, e.g., Comments of Arapahoe County E-911 Emergency Communications Service 
Authority (“Arapahoe County”), at 11.  Comments filed by Arapahoe County, Adams County E-
911 Emergency Telephone Service Authority, and Jefferson County Emergency 
Communications Authority are virtually identical.  These commenters are jointly referenced in 
these Reply Comments as “Colorado 911 Authorities” and page number references reflect the 
page numbers as they appear in Arapahoe County’s filing. 
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federal Lifeline benefits below the level established by the Commission.7  Neither assertion is 

supported by federal law or policies. 

A. Federal Law Requires that ETCs Pass Through the Entire Amount of 
Federal Lifeline Support to the Benefit of Their Customers. 

 Section 254(e) of the Communications Act (47 USC § 254(e)) provides that an ETC 

that receives federal universal service support “shall use that support only for the provision, 

maintenance, and upgrading of facilities and services for which the support is intended.”  

TracFone, as a non-facilities-based reseller of wireless services, is not responsible for 

maintaining or upgrading facilities.  As such, it may only use federal Lifeline support for the 

provision of services.  Commission Rule 54.403(a)(1), which implements Section 254(e) of the 

Communications Act, provides as follows:  “Federal Lifeline support in the amount of $9.25 per 

month will be made available to an eligible telecommunications carrier providing Lifeline 

service to a qualifying low-income consumer, if that carrier certifies to the Administrator that it 

will pass through the full amount of support to the qualifying low-income consumer ….”  

Finally, Commission Rule 54.403(b) governs how the Lifeline support is to be applied to offset 

the amount the ETC charges a Lifeline customer for service.  Specifically, Section 54.403(b) 

provides: 

(b) Application of Lifeline discount amount. (1) Eligible telecommunications 
carriers that charge federal End User Common Line charges or equivalent federal 
charges must apply federal Lifeline support to waive the federal End User 
Common Line charges for Lifeline subscribers.  Such carriers must apply any 
additional federal support amount to a qualifying low-income consumer's 
intrastate rate, if the carrier has received the non-federal regulatory approvals 
necessary to implement the required rate reduction.  Other eligible 
telecommunications carriers must apply the federal Lifeline support amount, plus 
any additional support amount, to reduce the cost of any generally available 
residential service plan or package offered by such carriers that provides voice 

                                                 
7 See, e.g., Comments of State of Indiana, at 4-7; Comments of State of Alabama and Its 
Statewide 9-1-1 Board (“State of Alabama”), at 4-7. 



5 

telephony service as described in § 54.101, and charge Lifeline subscribers the 
resulting amount. 

 As directed by Section 54.403(b), those ETCs that charge a federal End User Common 

Line (“EUCL”) charge must apply federal Lifeline support to cover that charge for Lifeline 

subscribers.  The State of Indiana incorrectly states that the Commission’s rules support the use 

of Lifeline funds for applicable government charges and fees (including state 911 fees) because 

those rules allow Lifeline support to pay the EUCL charge.8  As an initial matter, the EUCL 

charge is not relevant to wireless service, such as that provided by TracFone, because it is a 

federal access charge imposed on wireline local exchange services by the Commission’s rules.  

Commercial mobile radio service providers are not required to assess EUCL charges on their end 

user customers.  More importantly, the EUCL charge is a federal charge; unlike state 911 taxes, 

it is not a state-imposed tax or charge.  Therefore, the federal EUCL charge, unlike the state 911 

fees at issue, is not an attempt by a state to impose a tax on a federal benefit.   

The fact that federal Lifeline support must be used for provision of telecommunications 

services, and may not be used to cover state 911 fees, is supported by Section 54.403(b).  That 

regulation requires that other ETCs (i.e., those ETCs that do not charge the federal EUCL 

charge) “must apply the federal Lifeline support amount, plus any additional support amount, to 

reduce the cost of any generally available residential service plan or package offered.”  TracFone 

offers its non-Lifeline service primarily through prepaid airtime cards.  TracFone’s prices for that 

service do not incorporate state fees.  Consumers purchase TracFone’s non-Lifeline service 

either at retail locations or online through TracFone’s website (www.tracfone.com).  In 

approximately 40 states, TracFone’s non-Lifeline customers are required to pay state 911 fees at 

the point of retail sale, and the third party retailer or TracFone (in the case of purchases made 

                                                 
8 See Comments of State of Indiana, at 10.   
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directly from TracFone rather than through an independent retail vendor) collects those fees and 

remits the 911 fees to the appropriate state government authority.9  In those states that have not 

yet adopted point of sale collection for 911 fees, TracFone complies with the relevant laws 

regarding the payment of 911 fees, which in some cases have been found not to apply to prepaid 

wireless services.10  By offering Lifeline service to qualifying low-income customers at no 

charge, TracFone is properly applying all Lifeline support received by it to reduce (to zero) the 

cost of service to Lifeline customers – a service that does not include payment of 911 fees.11  As 

such, TracFone is complying with Commission Rule 54.403(b) regarding the application of the 

Lifeline discount amount.   

 As stated in Section 54.403(b), ETCs must apply the federal Lifeline support amount to 

reduce the cost of any plan that offers voice telephony service as described in Commission Rule 

54.101.  Section 54.101 provides that voice telephone service includes certain service elements, 

including “access to the emergency services provided by local government or other public safety 

organizations, such as 911 and enhanced 911 … .”  Some commenters have asserted that the fact 

                                                 
9 In states that have point of sale 911 collection laws, Lifeline customers who make additional 
airtime purchases are subject to the applicable 911 fees on those purchases of additional airtime. 
10 TracFone has challenged the applicability of state 911 fees to prepaid wireless service in 
certain states and has abided by all state court orders that have required TracFone to remit 911 
fees.  TracFone’s exercise of its right to challenge the applicability of 911 fees does not amount 
to a “scheme” by TracFone to use litigation to avoid statutory obligations as pejoratively alleged 
by some commenters.  See, e.g., Comments of State of Indiana, at 2 n.2.  Indeed, as the State of 
Indiana acknowledges, some state courts (including, for example, courts in Texas, Kentucky and 
Michigan) concluded that state 911 fees were not applicable to prepaid service under those 
states’ laws then at issue.  The State of Indiana also admits that other prepaid wireless carriers 
have similarly challenged state 911 fees.  Id.  TracFone’s decision to challenge the applicability 
of states’ 911 fees to prepaid wireless also has no bearing on whether TracFone is in compliance 
with its obligation as an ETC to comply with 911 statutes, including those governing 911 
funding.  See Comments of State of Alabama, at 7-8 and 19.   
11 As the Commission has stated, “ETCs are required to pass through the Lifeline support they 
receive to the benefit of their subscribers.”  Telecommunications Carriers Eligible for Support et 
al., Memorandum Opinion and Order, 28 FCC Rcd 4859, 4865, ¶ 13 (2013) (emphasis added).   
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that ETCs are required to provide access to 911 emergency services somehow means that federal 

Lifeline support may be diverted from the intended recipient in order to pay state 911 fees.  For 

example, the State of Indiana states: “Another reason the Lifeline subsidy can pay the 911 

Charge without reducing the benefits to the customer is that Lifeline customers receive the 

benefit of access to 911 service through the Lifeline-subsidized phone and service.”12  This self-

serving argument is a non sequitur.  While it is true that Lifeline service enables low-income 

customers to gain access to 911 services, as explained above, the cost associated with 911 fees is 

not a cost of providing service for which federal USF support may be used.13  As Sprint 

Corporation accurately states, “[d]iverting Lifeline dollars for other worthy causes, while 

perhaps well intentioned, is not permitted by federal law.”14  Furthermore, the notion that federal 

Lifeline support should be used to fund 911 service has been explicitly rejected by several states 

                                                 
12 Comments of State of Indiana, at 9; see also Comments of Colorado 911 Authorities, at 11 
(stating that it is acceptable to reduce Lifeline benefits to cover 911 fees because Lifeline 
consumers benefit from 911 service); Comments of BRETSA, at 9 (same).   
13 Lifeline customers’ access to 911 services by virtue of having Lifeline service without having 
to pay 911 fees does not make those customers “free-riders” as condescendingly characterized by 
certain commenters.  See Comments of BRETSA, at 18; Comments of State of Indiana, at 25.  
Only consumers who participate in government assistance programs that assist economically 
disadvantaged individuals or who have income no greater than 125 percent of the federal poverty 
level qualify for Lifeline service.  Consumers apply for Lifeline service so that they can have 
access to essential telecommunications services that they could not otherwise afford, not so that 
they can get a “free ride”.     
14 Comments of Sprint Corporation (“Sprint”), at 4; see also id, at 1-2 ( “Surcharges that reduce 
the value of the federal Lifeline benefit or that divert Lifeline support to pay for non-Lifeline 
services are contrary to the Telecommunications Act, to the Commission’s Rules, and to the 
public interest, and the Commission should take action where needed to ensure that Lifeline 
funds are only used as permitted under federal law.”); see also Comments of CTIA – The 
Wireless Association® (“CTIA”), at 2.  
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either through legislation or through attorney general opinions which have held that their states’ 

911 laws simply are not applicable to no charge Lifeline services.15 

 The State of Indiana claims that since its 911 fee applies to all prepaid wireless 

transactions, “applying that Lifeline service amount to the Charge satisfies the requirement that 

TracFone pass through the ‘full amount’ [of Lifeline support] to the Lifeline customer.”16  This 

assertion does not alter the conclusion that state 911 fees are not a cost of providing service, 

which is the only cost that Lifeline support may cover.  Moreover, Indiana’s reference to the fact 

that the 911 applies to all prepaid wireless transactions is irrelevant for two reasons.  First, no 

charge wireless service is not prepaid service (nor is it postpaid service).  No charge Lifeline 

customers do not pay in advance (i.e., prepay) for service; they do not pay at all.  Second, 

imposing 911 taxes on no charge Lifeline customers would result in duplicate payments into the 

911 fund whenever a no charge Lifeline customer purchases additional airtime since each such 

airtime purchase is subject to Indiana’s point of sale 911 fee on prepaid service.  The State of 

Indiana fails even to acknowledge, let alone address, the issue of duplicate taxation imposed on 

Lifeline customers who purchase additional airtime minutes.  

                                                 
15 Several states, including California, Delaware, Maryland, Ohio, Rhode Island, South Carolina, 
and Tennessee have determined that 911 fees should not apply to Lifeline recipients.  See Cal. 
Rev. & Tax. Code § 41011(b)(4); Del. Code Ann. tit. 16, § 10103; 99 Md. Op. Atty. Gen. 208, 
2014 WL 7139497 (Dec. 5, 2014); Ohio Rev. Code Ann. § 128.42(A)(2)(b); Letter from 
Attorney General of Rhode Island to the Honorable Gordon D. Fox (Oct. 12, 2012); Letter from 
the Attorney General of South Carolina to the Honorable Leon Joe Howard, 2011 WL 5304075 
(Oct. 10, 2011); Tenn. Op. Atty. Gen. No. 09-87, 2009 WL 1430917 (May 18, 2009).  Copies of 
the Attorney General Opinions are attached as Exhibit 1.      
16 Comments of State of Indiana, at 10. 
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B. Reducing the Number of Minutes Provided No Charge Lifeline 
Customers Does Not Comply with the Commission Requirement that 
ETCs Pass Through the Full Amount of Federal Lifeline Support. 

 Some commenters assert that TracFone could simply reduce the number of minutes it 

provides with its no charge Lifeline service and then use the excess Lifeline support to pay the 

911 fee.17  As explained above, ETCs must use the entire amount of federal Lifeline support to 

provide service, not to pay state fees.  Moreover, it is surprising that states would advocate that 

ETCs decrease the Lifeline benefits provided to their own low-income residents as a means to 

recover 911 fees.  Indeed, several commenters agree that reducing monthly airtime minutes 

provided with Lifeline service minutes is not a legal option.18   

 Although NTCA – The Rural Broadband Association (“NTCA”) opposes TracFone’s 

Petition, it agrees with TracFone that “reducing the free monthly airtime minutes afforded each 

customer per month … would violate Commission regulation because the full amount of support 

would not be passed on.”19  NTCA, then suggests that TracFone simply collect the fee from 

subscribers or develop another way “so long as the federal benefit is passed through.”20  As 

explained below, TracFone does not have a billing system and has no reason to alter its business 

                                                 
17 See, e.g., Comments of State of Indiana, at 19; Comments of State of Alabama, at 9-10.  The 
State of Indiana’s suggestion that TracFone reduce the number of minutes it provides to Lifeline 
customers ignores the fact that pursuant to the IURC’s 2011 order designating TracFone as an 
ETC, TracFone is obligated “to offer Lifeline-eligible customers at least one plan with a 
minimum of 250 free minutes per month . . . .”  Indiana ETC Order, at 17.  Since a reduction in 
minutes would violate an explicit IURC ETC designation condition, TracFone could not simply 
file a revised tariff notifying the IURC of a reduction in minutes as suggested by the State of 
Indiana. 
18 See, e.g., Comments of National ALEC Association/Prepaid Communications Association 
(“NALA”), at 4 (“The Telecommunications Act requires that the carrier pass through the entire 
benefit to the customer.  Withholding certain amounts to pay state 911 funds would violate this 
requirement.”).  
19 Comments of NTCA, at 3. 
20 Id., at 3-4. 
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model to incorporate a billing system other than to collect 911 fees for no charge Lifeline service 

in two states.  A solution that would require TracFone to change its structure by developing a 

costly and otherwise unnecessary billing mechanism would create a deadweight economic loss 

and would also place TracFone at a significant competitive disadvantage in the marketplace for 

Lifeline service.  

 Alabama ILECs also agree with TracFone that federal law prohibits ETCs from using 

part of the Lifeline support to pay 911 taxes, but then blames TracFone for not having an 

alternative method to collect 911 fees, such as a billing system.  The Alabama ILECs explain 

their position as follows: 

The Alabama law does not, as TracFone claims, require an ETC to use part of a 
Lifeline subscriber’s monthly Lifeline benefit to cover the statewide 911 charge, 
and thus prevent the Lifeline subscriber from receiving the full monthly benefit.  
The use of a portion of a subscriber’s monthly Lifeline benefit to cover the 
monthly 911 charge owed by the subscriber is nothing more than an improper 
alternative means of collection that has been created by TracFone because 
TracFone does not yet have adequate billing processes in place to easily collect 
the monthly fee.21   

TracFone and other no charge ETCs do not have established billing mechanisms and 

should not be required to establish them for a few states that have determined, contrary to the 

decisions in several other states that no charge Lifeline service should be subject to 911 fees.22  

TracFone does not have a billing system and has no need to invest in a billing system since its 

services are provided on a non-billed basis.  TracFone would have no reason to develop a billing 

                                                 
21 Comments of Alabama ILECs, at 7 (emphasis added). 
22 Although TracFone does not have a billing mechanism, in order to attempt to comply with 
Alabama law governing the collection of 911 fees, TracFone has requested its Alabama 
customers to remit $1.75 a month (a 19 percent tax on their no charge federal Lifeline service).  
To date, less than 10 percent of TracFone’s Lifeline customers have remitted the fee.  See 
TracFone’s Petition, at 20 n.46.  The Alabama 911 Board has commenced legal action against 
TracFone in state court to collect from TracFone 911 fee payments on behalf of those low-
income Lifeline customers who have not remitted payment in response to TracFone’s request. 
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system other than to collect 911 taxes on no charge Lifeline customers in Alabama and Indiana.  

Furthermore, as noted by NALA, “[n]o-charge providers cannot simply absorb these costs 

without affecting their entire business plan and ultimately limiting the kinds and amounts of 

service they can provide.”23  Even if states could require no charge Lifeline ETCs to alter their 

national business models so as to accommodate each state’s views as to its own taxes, “[s]uch a 

requirement would place these providers at a disadvantage in the marketplace.”24 

The Kentucky Commercial Mobile Radio Services Emergency Telecommunications 

Board (“Kentucky CMRS Board”) also admits that “[i]f TracFone and other prepaid providers 

choose to use a portion of the federal $9.25 monthly benefit to pay 911 charges, rather than 

providing the full amount of the benefit in airtime for their customers, then TracFone is in 

violation of the Commission’s rules which require ETCs to pass through to the customer the 

entire monthly Lifeline benefit of $9.25.”25  Although the Kentucky CMRS Board acknowledges 

that reducing minutes would not be a lawful option, it blames TracFone’s inability to collect 911 

fees from its Lifeline customers on TracFone, asserting that it “chose a prepaid model rather than 

billing customers on a monthly basis.”26  The “solution” offered by the Kentucky CMRS Board 

                                                 
23 Comments of NALA, at 3. 
24 Id. 
25 Comments of Kentucky CMRS Board, at 7-8; see also id. at 8 (“If the Lifeline benefits to 
TracFone’s customers are ‘unlawfully decreased’ below the federally mandated benefit, the 
action is being taken by TracFone and not the state entities to which the 911 service charges are 
remitted.”).    
26 Id. at 7-8.  The Kentucky CMRS Board also incorrectly states that Kentucky federal law 
rejected TracFone’s position that it is unable to collect the 911 fees from Lifeline customers.  See 
id. at 6-7.  The Kentucky CMRS Board overlooks the fact that a more recent decision of the 
Kentucky Supreme Court holds that prepaid wireless carriers were not required to collect or pay 
Kentucky’s then-applicable 911 fee (the relevant law was amended in 2006).  Virgin Mobile 
U.S.A., L.P. v. Commonwealth, No. 2012-SC-000621-DG, 2014 WL 4116480 (Ky., Aug. 21, 
2014). 
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is for TracFone and other ETCs to pay 911 fees from their own revenues.27  As explained infra in 

Section II of these Reply Comments, requiring some telecommunications carriers, but not others, 

to pay 911 fees from their own resources would violate the competitive neutrality requirement of 

47 U.S.C. § 253.  Since such a requirement would not be competitively neutral, it would not be 

subject to the so-called “safe harbor” codified at Section 253(b).   

C. State Laws and Regulations Imposing 911 Taxes on No Charge 
Lifeline Service are Inconsistent with Commission Policy and the 
Goals of Universal Service. 

State 911 fees that impose a tax on recipients of no charge non-billed Lifeline service are 

an obstacle to the accomplishment of the purposes and objectives expressed by Congress when it 

empowered the Commission to promulgate rules to advance universal service.  Two important 

universal service principles articulated by Congress are that “[q]uality services should be 

available at just, reasonable, and affordable rates”28 and that “[c]onsumers in all regions of the 

Nation, including low-income consumers, … should have access to telecommunications and 

information services … that are reasonably comparable to those services provided in urban areas 

and that are available at rates that are reasonably comparable to rates charged for similar services 

in urban areas.”29  Several commenters correctly stress that imposing 911 fees on no charge 

Lifeline service is unfair and inconsistent with the statutory goal of making affordable service 

available to the nation’s low-income consumers.   

                                                 
27 See Comments of the Kentucky CMRS Board, at 8 (“Free Lifeline subscribers are required to 
receive the full benefit of the $9.25 monthly reimbursement to ETCs.  These subscribers receive 
their benefits – it is TracFone and other ETCs that may be required to pay 911 service charges 
from revenues.”); see also Comments of Kentucky Office of the 911 Coordinators, at 8.   
28 47 U.S.C. § 254(b)(1). 
29 47 U.S.C. § 254(b)(3) (emphasis added). 
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The Free State Foundation, a free market think tank, cogently explains the negative 

impact of imposing 911 fess on no charge Lifeline service:  

Imposing 911 taxes and fees on a service provided at no charge to low-income 
consumers under a federal program intended to enhance their access to 
communications services seems illogical.  One way or the other, whether the state 
contemplates that the fee will be paid directly by the consumer or by the provider 
on the consumer’s behalf, the amount of the funds available to support Lifeline 
service is diminished.30   

The Free State Foundation is correct – whether low-income consumers pay the 911 fees from 

their own funds or receive a lower amount of Lifeline-supported services so that the 911 fee can 

be paid out of Lifeline support, those customers receive a lower amount of Lifeline benefits.  

States that impose a 911 tax on Lifeline “trampl[e] upon a federal program whose purpose, 

helping the poor afford emergency telephone service, is clearly delineated.”31  Making Lifeline 

service “less affordable with higher taxes”32 contradicts the goal of the Lifeline program, which 

is to make telephone service more affordable to low-income consumers.33 

 TracFone agrees with commenters’ suggestions that the Commission should exempt all 

Lifeline subscribers from additional fees, including state 911 fees, because such fees are 

regressive and “unfairly penalize the low-income consumers that the Lifeline program is 

intended to benefit.”34  As noted by Sprint and CTIA, the Commission has already exempted 

                                                 
30 Comments of the Free State Foundation, at 4.   
31 Comments of National Taxpayers Union, at 2; see also Comments of Consumer Action et al., 
at 1 (“Allowing fees or taxes to reduce the value of a federal benefit to a qualified low-income 
consumer is counterproductive and unjustly punitive to these consumers.”).   
32 Id.  
33 See Comments of Americans for Tax Reform, at 1 (the goal of the USF’s fund’s Lifeline 
program is to “connect low-income individuals to phone service and emergency services that 
they may not be able to access otherwise due to cost.”); see also id. (“[a]dding a state level tax to 
the federally subsidized program is misplaced and legislatively inconsistent with the goals of 
universal service.”).   
34 Comments of National Consumers League, at 1. 
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Lifeline subscribers from the Local Number Portability charge and from USF charges assessed 

by incumbent local exchange carriers.35  The Commission should similarly “consider ruling that 

all Lifeline subscribers – wireless and wireline alike – be exempted from paying state E-911 

fees.”36  TracFone supports the suggestion by the United States Telecom Association (“USTA”) 

that “[g]iven the importance of these issues, the Commission should determine how various fees 

should apply to Lifeline service as part of a comprehensive rulemaking more broadly examining 

the current Low-Income program.”37  As USTA notes at page 3 of its comments, “[t]he 

application of any fee to Lifeline service necessarily increases the cost of that service or leads to 

decreases in the value of that service to the customer, and, thus, may discourage adoption of that 

service.”  Pending completion of a proceeding as proposed by USTA, the Commission should 

exercise its constitutional and statutory preemption authority to protect low-income households 

receiving Lifeline support from having that support eroded by improper state taxation of that 

support.  In the alternative, TracFone supports Sprint’s suggestion that the Commission adopt an 

order clarifying that Commission rules prohibit ETCs and states from using federal Lifeline 

support for any purpose other than providing service, including for the payment of state 911 

fees.38   

                                                 
35 See Comments of Sprint, at 4 (citing 47 C.F.R. §§ 54.401(e), 69.158); see also Comments of 
CTIA, at 3.  BRETSA argues that TracFone fails to cite to any statute or regulation that 
specifically exempts Lifeline providers from remitting 911 fees.  See Comments of BRETSA, at 
15.  The fact that there is not such a law does not preclude the Commission from preempting 
state laws pursuant to the Supremacy Clause.  As detailed in the Petition and in these Reply 
Comments, application of 911 fees to no charge Lifeline service violates the Commission rule 
requiring that the full amount of Lifeline support be passed through to the Lifeline subscriber.    
36 Comments of National Consumers Union, at 1.   
37 Comments of USTA, at 1. 
38 See Comments of Sprint, at 2 n.2.  
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D. States Do Not Enjoy an Unlimited Right to Impose 911 Fees on No 
Charge Lifeline Service That Tax Federal Benefits. 

 Several commenting parties, including, e.g., the State of Alabama, have asserted that 

preemption of state taxation of no charge Lifeline service supported entirely by the federal USF 

is prohibited by 47 U.S.C. § 615a-1(f).39  That statute states, in relevant part: 

Nothing in this Act, the Communications Act of 1934, the New and Emerging 
Technologies 9-1-1 Improvement Act of 2008, or any Commission regulation or 
order shall prevent the imposition and collection of a free or charge applicable to 
commercial mobile services . . . specifically designated by a State . . . for the 
support or implementation of 9-1-1 or enhanced 9-1-1 services, provided that the 
fee or charge is obligated or expended only in support of 9-1-1 and enhanced 9-1-
1 services, or enhancements of such services, as specified in the provision of State 
or local law adopting the fee or charge.   

 TracFone does not dispute that Section 615a-1(f) allows states to enact and implement 

911 fees.40  However, that statutory provision must be viewed in light of the longstanding 

principle of constitutional jurisprudence that states may not tax the federal government, i.e., that 

the United States and its instrumentalities are constitutionally immune from state and local 

taxation.  That immunity includes state and local taxation to support 911 service. 

That principle of constitutional law was established nearly two centuries ago in the 

seminal case of McCulloch v. Maryland, 17 U.S. (4 Wheat) 316 (1819).  To understand the 

applicability of McCulloch and its progeny, it is necessary to identify who is the payor of no 

charge Lifeline service.  The entirety of the Lifeline benefit provided by TracFone and other 

companies offering similar Lifeline services is paid for by the Universal Service Administrative 

Company (“USAC”).  USAC is an entity established by the Commission to manage the USF and 

                                                 
39 See Comments of State of Alabama, at 4-7; Comments of State of Indiana, at 4-7. 
40 The State of Indiana that “every other state” places a 911 charge on telecommunications 
service.  Comments of State of Indiana, at 22.  However, the State of Indiana ignores the fact that 
only one other state (i.e., Alabama) has enacted legislation or promulgated rules for the purpose 
of funding 911 services by taxing no charge Lifeline service and it fails to explain what unique 
circumstances exist in Indiana which make such a punitive tax on the poor necessary.   
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administer the programs supported by that fund.41  USAC is unquestionably an instrumentality of 

the federal government.42  Since USAC, an instrumentality of the federal government, is the 

entity which pays for no charge Lifeline service, i.e., the entity which purchases said service, the 

legal incidence of state 911 taxes such as those sought to be imposed on no charge Lifeline 

services by Alabama and Indiana, is on the federal government.  The legal incidence of state 911 

taxes on Lifeline services which are paid for by USAC is not on the end user recipient of the 

service, nor is it on the provider of the service, neither of whom would be the taxpayer.  In the 

wake of McCulloch, it has long been recognized that States may not impose taxes directly on the 

federal government, nor may they impose taxes the legal incidence of which falls on the federal 

government.43  The constitutional prohibition against State and local taxation of the federal 

government and instrumentalities of the federal government takes precedence over 47 U.S.C. § 

615a-1.  Accordingly, that statute does not stand as an impediment to the Commission exercising 

its constitutional responsibility to preempt states from taxing no charge Lifeline service paid for 

by the federal government.44 

In accordance with the principle of constitutional law first articulated in McCulloch that 

states may not impose taxes on the federal government, the United States General Accounting 

Office issued a Decision in 2003 stating that the National Weather Service, a federal agency, is 

                                                 
41 USAC’s powers and responsibilities are codified in the Commission’s rules.  See 47 C.F.R. § 
54.702. 
42 In the Matter of Charles Breckenridge, Memorandum Opinion and Order, 26 FCC Rcd 2971 
(2011) (communications between the Commission and USAC are intra-agency communications). 
43 United States v. New Mexico, 455 U.S. 720 (1982); United States v. County of Fresno, 429 
U.S. 452 (1977).  In both of these cases, the Supreme Court cited to McCulloch. 
44 As noted by one commenter, state taxation powers are not unlimited.  See Comments of 
National Taxpayers Union, at 2.  Moreover, “[i]t is just as readily apparent that from the intent of 
the Lifeline program that states should not be given blanket authority to slap taxes on what is 
effectively a federalized service requirement – a slippery slope to be sure.”  Id. at 3. 
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constitutionally immune from the Alabama monthly 911 fee codified at Ala. Code § 11-98-5.45  

Moreover, the Attorney General of the State of Alabama has acknowledged that whether the 

federal government is exempt from state 911 taxes and fees is a question of federal law.46  

Furthermore, Indiana specifically exempts the federal government and agencies of the federal 

government from the 911 fee imposed on wireless telecommunications service.47  Thus, 

Indiana’s application of 911 fees that effectively tax an instrumentality of the federal government 

violates the long-standing prohibition against states taxing the federal government, as well as its 

own law. 

 The legislative history of Section 615a-1 further supports the conclusion that a state’s 

right to assess 911 fees is not unlimited and does not encompass a right to impose a tax on 

Lifeline benefits.  The House Energy and Commerce Committee Report on Section 615a-1 states 

the following:   

The Committee also encourages States and their political subdivisions to apply 
911 fees equitably to providers of different types of communications services to 
the extent possible.  In particular, the Committee urges States and their political 
subdivisions, when adopting 911 and E–911 fees, to examine fee structures that 
accommodate pre-paid telecommunications services.48 

                                                 
45 See National Weather Service – Alabama 911 Service Charge and Utility Service Use Tax, B-
300737 (Comp. Gen. June 27, 2003) (attached as Exhibit 2).    
46 Ala. Op. Atty. Gen. No. 2013-064, 2013 WL 9809263 (Aug. 27, 2013), at 3 (“The federal 
government may, however, be exempt from the 911 service charge under principles of federal 
law [citing to McCulloch and subsequent cases]”) (attached as Exhibit 3). 
47 See Ind. Code § 36-8-16.6-11(c).  Indiana attempted to get around its own statutory exemption 
of the federal government from State 911 fees by enactment in 2014 of Ind. Code § 36-8-16.6-
11(d).  That recently-enacted subsection states that a designated ETC (i.e., a Lifeline provider) is 
not an agency of the federal government and that the provider is liable for the 911 charge.  That 
ill-advised and poorly-worded legislative “fix” disregards the fact that the ultimate payor of 
federal Lifeline benefits in all states, including Indiana, is not the provider of the service; it is 
USAC, an entity which is unquestionably an instrumentality of the federal government and 
therefore immune from state taxation. 
48 H.R. Rep. 110-442 (Nov. 13, 2007). 
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State laws that impose a 911 tax on no charge Lifeline services are inconsistent with the 

Committee’s recommendation that 911 fees equitably apply to providers of all types of 

communications services.  As explained in the Petition and these Reply Comments, when no 

charge Lifeline service providers are subject to a 911 tax, they are not treated equitably as 

compared to other telecommunications service providers.  No charge Lifeline service providers, 

because they have no means to collect the 911 fee from customers and because their customers 

do not engage in retail transactions to obtain services, have the untenable option either of using 

part of Lifeline support to pay 911 fees (which is unlawful) or paying the 911 fees from their 

own resources.  Given that other telecommunications service providers can collect 911 fees from 

their customers and not have to pay those fees themselves, imposition on no charge Lifeline 

service providers of state 911 fees would place them at a competitive disadvantage and would 

not constitute equitable treatment as contemplated by Congress. 

 The State of Alabama asserts that Alabama law requires that the state 911 charge is 

applicable to each active voice communication service connection in Alabama that is capable of 

accessing the 911 system.49  However, Alabama’s assertion that Alabama state law requires that 

911 fees be imposed on all connections capable of accessing 911 is contradicted by the Alabama 

Statewide 911 Board’s (“Alabama 911 Board”) own codified regulations and proposed changes 

to those regulations.  Those regulations exempt from 911 fee responsibility those connections 

capable of accessing 911 that belong to Alabama state agencies, cities and county governments 

and their school boards, and all educational institutions.  Recently, the Alabama 911 Board has 

proposed to expand that list of favored “exempted” entities by limiting 911 fee liability of large 

telecommunications users to 300 voice communication wireline connections.  If that proposed 

                                                 
49 Comments of the State of Alabama, at 5 (citing Ala. Code § 11-98-5)(a)). 
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rule is adopted, the largest corporate and institutional telecommunications users in the State of 

Alabama (some with thousands of voice connections) will be immunized from 911 fee liability 

for all such connections above their first 300 connections.  Given these existing exemptions and 

the Alabama 911 Board’s proposed additional exemptions, the State of Alabama’s claim that 

under Alabama law 911 fees are imposed on each active voice connection is simply untrue. 

II. Pursuant to Section 253 of the Communications Act, the Commission Should 
Preempt State Laws and Regulations Imposing 911 Taxes on No Charge 
Lifeline Service Because They Materially Limit the Ability of No Charge 
Lifeline ETCs to Compete in a Fair and Balanced Legal and Regulatory 
Environment and Are Not Competitively Neutral.  

The Commission should preempt Alabama and Indiana laws imposing 911 taxes on no 

charge Lifeline subscribers to the extent those laws are interpreted to require ETCs to pay those 

taxes on behalf of their Lifeline customers from the providers’ own resources.  Under Section 

253 of the Communications Act states may not enact or enforce laws that prohibit or have the 

effect or prohibiting the ability of an entity to provide telecommunications service.  However, 

states are permitted to enact laws that protect the public safety and welfare (such as laws related 

to 911 funding mechanisms) if those laws are not imposed on a competitively neutral basis.50  

Some commenters allege that TracFone relies on an incorrect standard for applying Section 253 

and that the laws at issue, even if they do prohibit the ability of TracFone and other no charge 

ETCs from providing telecommunications service, are competitively neutral.  As explained 

below, these commenters overlook relevant law and fail to demonstrate that 911 laws that 

impose taxes on no charge Lifeline service meet the competitive neutrality standard codified at 

47 U.S.C. 253(b). 

                                                 
50 See 47 U.S.C. § 253(a)-(b). 
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 Several commenters urge the Commission to adopt an interpretation of Section 253 

espoused by the United States Courts of Appeals for the Eighth and Ninth Circuits.51  In 

particular, they ask the Commission to follow decisions of those courts holding that a plaintiff 

under section 253(a) must show “actual or effective prohibition, rather than the mere possibility 

of prohibition.”52  However, the commenters fail to acknowledge other relevant precedent 

governing the meaning of “actual of effective prohibition.”  For example, in Level 3 

Communc’ns, the Eighth Circuit further clarified that “[t]he plaintiff need not show a complete 

or insurmountable prohibition, but it must show an existing material interference with the ability 

to compete in a fair and balanced market.”53  Courts have found that a law can cause “material 

interference” if the law causes an entity to incur increased costs54 or negatively affects an entity’s 

profitability.55  Thus, contrary to the State of Indiana’s claim, TracFone does not need to prove 

an “actual prohibitive effect” to meet the preemption standard in Section 253(a).56  In addition, 

                                                 
51 See Comments of Colorado 911 Authorities, at 3-4, and 7; Comments of BRETSA, at 4-5; 
Comments of State of Alabama, at 16; Comments of State of Indiana, at 16. 
52 Sprint Telephony PCS, LP v. County of San Diego, 543 F.3d 571, 578 (9th Cir. 2008) (citing 
Level 3 Commc’ns v. City of St. Louis, Mo., 477 F.3d 528, 532 (8th Cir. 2007)). 
53 Level 3 Commc’ns, 477 F.3d at 533 (citing TCG New York, Inc. v. City of White Plains, 305 
F.3d 67, 76 (2d Cir.2002); Cal. Payphone Ass’n, 12 FCC Rcd 14,191, 14,206, 1997 WL 400726 
(FCC) ¶ 31 (July 17, 1997)); see also Puerto Rico Tel. Co., Inc. v. Municipality of Guayanilla, 
450 F.3d 9, 18 (1st Cir. 2006) (prohibition does not need to be complete or insurmountable); 
Qwest Corp. v. City of Santa Fe, 380 F.3d 1258, 1269 (10th Cir. 2004) (“regulation need not erect 
an absolute barrier to entry in order to be found prohibitive.”). 
54 See Qwest Corp., 380 F.3d at 1270-71 (ordinance setting a high rent for rights-of-way and 
requiring telecommunications companies to install conduits with greater capacity found to 
violate Section 253 because it generated substantial cost). 
55 See Puerto Rico Tel. C., 450 F.3d at 18-19 (gross revenue fee found to violate Section 253 
because it negatively affected profitability by substantially increasing costs).  
56 See Comments of State of Indiana, at 18; see also Comments of Alabama ILECs, at 3. 
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TracFone does not need to show that it is not able to pay the 911 fees itself to prove that the state 

911 fees are materially interfering with TracFone’s ability to compete.57   

 The imposition of state 911 taxes on no charge Lifeline service effectively prohibits 

TracFone from providing Lifeline service because it leaves TracFone with three unworkable 

options.  First, TracFone could incur the burdensome and otherwise unnecessary expense of  

establishing an otherwise unnecessary billing system for no purpose other than to collect the 911 

fees from customers.  However, this would unfairly require TracFone to not only incur the 

expense of establishing such a system, but also to change its Lifeline business model which has 

worked well for millions of low income Lifeline customers throughout the nation for over six 

years.  Second, TracFone could decrease the benefits it provides to no charge Lifeline customers 

to cover TracFone’s payment of 911 fees, but as explained above, this would violate 

Commission rules and, more importantly, would deprive Lifeline households in those states of 

federal Lifeline support to which they are entitled and which they need to ensure connectivity to 

essential telecommunications services.  It would also cause Lifeline benefits in those states to be 

less than those available to similarly-situated low-income households enrolled in Lifeline in 

other states, including neighboring states.  Third, TracFone could pay the 911 from its own 

resources, but this is not a fair or equitable solution given that ETCs that provide postpaid or 

billed Lifeline services are able to collect the fees from their customers.58  Given that TracFone 

                                                 
57 See Comments of State of Alabama, at 14.   
58 The fact that some no charge Lifeline providers in Colorado may have chosen to pay 911 fees 
from their own resources does not mean that 911 fees imposed on no charge Lifeline service do 
not violate Section 253 of the Communications Act.  See Comments of Colorado 911 
Authorities, at 8 and 14; Comments of BRETSA, at 5 and 8.  In Colorado, unlike Alabama and 
Indiana, there are no laws that require no charge Lifeline providers to pay the 911 fee on behalf 
of their customers.  TracFone understands that no charge Lifeline providers in Colorado have 
agreed to remit 911 fees as a condition for becoming designated as an ETC by the Colorado 
Public Utilities Commission.  Whether a State commission may lawfully impose such a 
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and other ETCs have no viable means to comply with state laws imposing 911 fees on no charge 

Lifeline service, those laws materially interfere with their ability to compete. 

 Section 253(b) of the Communications Act allows states to enact laws that protect the 

public safety and welfare, even if those laws prohibit or effectively prohibit an entity from 

providing service, so long as those laws are competitively neutral.  When examining whether a 

law is competitively neutral the Commission must look to all participants in the market for 

telecommunications services.59  The State of Indiana incorrectly claims that its 911 fee is 

competitively neutral because it applies to all prepaid services.60  The State of Indiana admits 

that the only difference is in the liability of the two types of providers.  As explained by the State 

of Indiana, “Indiana Code § 36-8-16.6-11(d) makes ETCs directly liable for the Charge itself, 

while sellers and providers of non-Lifeline services are liable for collecting the Charge from the 

consumer and remitting it to 911 Board.”61  This is a significant difference and is the very reason 

                                                                                                                                                             
condition on ETC designation is doubtful in light of the explicit limitations on State ETC 
designation authority codified at 47 U.S.C. § 214(e)(2).  However, that question is beyond the 
scope of TracFone’s Petition.   
59 The Colorado 911 Authorities correctly state that “competitive neutrality must apply to the 
entire universe of participants in the market.”  Comments of Colorado 911 Authorities, at 5; see 
also Comments of BRETSA, at 7.  While TracFone agrees with the Colorado 911 Authorities’ 
definition of the relevant market for purposes of determining competitive neutrality, it disagrees 
with their characterization, at page 10, of no charge Lifeline service is a “loss leader” since 
companies offering no charge Lifeline also sell additional minutes to their Lifeline customers.  
This statement is not supported by any evidence as to the number of Lifeline customers who 
purchase additional minutes.  In fact, a very small percentage of TracFone’s Lifeline customers 
actually purchase additional airtime minutes.  Moreover, TracFone offers additional airtime 
minutes to Lifeline customers at rates that are often lower than the rates at which airtime cards 
are sold to non-Lifeline customers. 
60 See Comments of State of Indiana, at 24.   
61 Id. 
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why Indiana’s 911 fee, as modified by Section 36-8-16.6-11(d) enacted in 2014, is not 

competitively neutral – it does not treat all service providers in like fashion.62  

 The State of Alabama similarly claims that its 911 fee is competitively neutral because it 

applies to all subscribers of voice communications.63  As TracFone explained in detail in its 

Petition, providers of no charge non-billed Lifeline service have no means of collecting Alabama 

911 fees from their subscribers, but are still being held liable for such fees.  Such providers must 

either change their business structure to incorporate an otherwise unnecessary billing mechanism 

or pay the 911 from their own resources.  Both options place a no charge Lifeline service 

provider at a significant competitive disadvantage in relation to all other telecommunications 

service providers, and especially other Lifeline service providers.   

 Finally, commenters’ claims that TracFone’s difficulty in collecting 911 fees are “entirely 

of TracFone’s own making” are snide, condescending and invalid.64  TracFone has chosen a 

certain business model for its Lifeline service – one that works well in nearly all states, and, 

more importantly, one which has brought the benefits of the federal Lifeline program to millions 

of low-income households who previously were not enrolled in Lifeline and often lacked any 

access to telecommunications services.  It is only in a few states that impose a 911 tax on no 

charge Lifeline service where TracFone’s business model makes it impossible to collect 911 fees 

from its Lifeline customers.  While TracFone is not legally required to offer no charge Lifeline 

                                                 
62 See Nixon v. Missouri Municipal League, 124 S.Ct. 1555, 1564 (2004) (“The FCC has 
understood § 253(b) neutrality to require a statute or regulation affecting all types of utilities in 
like fashion ….”) (citation omitted).  
63 See Comments of State of Alabama, at 17-18; see also Comments of Alabama ILECs, at 4-5 
(claiming that the 911 fee does not impose a unique obligation on any certain type of service 
provider to cover their subscribers’ 911 charges).  As explained supra at 18-19, the State of 
Alabama’s claim that its 911 fee applies to all subscribers is belied by the fact that the Alabama 
911 Board’s regulations exempt several types of entities from the Alabama 911 fee.   
64 See Comments of NTCA, at 2 and 4; Comments of State of Alabama, at 9. 
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service, there are no laws that prevent such offerings.65  Indeed, “the Commission specifically 

considered the merits of no-charge Lifeline service and concluded that Lifeline customers should 

have the benefits of such service.”66  Thus, the Commission has decided to allow competitive 

forces determine how to market Lifeline service and no state may not favor or disfavor any 

particular model.   

CONCLUSION 

For reasons set forth in the Petition and in theses Reply Comments, TracFone respectfully 

requests that the Commission promptly issue a declaratory ruling preempting state laws that 

unlawfully impose a state 911 fee or tax on no charge Lifeline service funded by the federal 

USF.   

      Respectfully submitted, 

TRACFONE WIRELESS, INC. 
 
 
      
Mitchell F. Brecher 
Debra McGuire Mercer 
 
GREENBERG TRAURIG, LLP 
2101 L Street, NW 
Suite 1000 
Washington, DC 20037 
(202) 331-3100 
Its Attorneys 

December 23, 2014 
 

                                                 
65 See Comments of NTCA, at 3. 
66 Comments of CTIA, at 3 (citing Lifeline and Link Up Reform and Modernization et al., WC 
Docket No. 11-42 et al., Report and Order and Further Notice of Proposed Rulemaking, 27 FCC 
Rcd 6656, ¶ 268 (2012), in which the Commission decided that that “imposing a minimum 
charge [for Lifeline service] could impose a significant burden on some classes of Lifeline 
consumers” and could “potentially pose a significant barrier to participation for those in severe 
economic need.”). 
























































































