
REDACTED – FOR PUBLIC INSPECTION 

By ECFS 
 
January 12, 2015 
 
Ms. Marlene H. Dortch 
Secretary 
Federal Communications Commission 
445 12th Street, S.W. 
Washington, DC 20554 
 
Re: Ex Parte Notice of DISH Network Corporation, Applications of Comcast Corp. and Time 

Warner Cable Inc. for Consent to Assign or Transfer Control of Licenses and 
Authorizations, MB Docket No. 14-57 

 
Dear Ms. Dortch: 
 

Pursuant to Section 1.1206(b)(2) of the Commission’s rules,1 and the Modified Joint 
Protective Order in the above-referenced proceeding,2 this Ex Parte Notice is being submitted on 
behalf of DISH Network Corporation (“DISH”).  On January 8, 2015, Jeffrey Blum and Hadass 
Kogan of DISH; William Zarakas, a principal with the Brattle Group; and the undersigned met 
with Phil Verveer of the Office of the Chairman; Jim Bird, Hillary Burchuck, Bill Freedman and 
Joel Rabinovitz of the Office of General Counsel; Paul LaFontaine, Katherine LoPiccalo (by 
phone), Bill Rogerson and David Waterman of the Office of Strategic Planning & Policy 
Analysis; Will Reed of the Enforcement Bureau; Bill Lake, Ty Bream, Jessica Campbell, Adam 
Copeland, Hillary DeNigro, Chad Guo, Shabnam Javid, Jamila Bess Johnson, Jeffrey Neumann, 
John Riefer, Jake Riehm, Julie Saulnier, Sarah Whitesell, Andrew Wise, Sean Yun and Alexis 

                                                            
1 47 C.F.R. § 1.1206(b)(2).   
2 Applications of Comcast Corp. and Time Warner Cable Inc. for Consent to Assign or Transfer 
Control of Licenses and Authorizations, MB Docket No. 14-57, Second Amended Modified Joint 
Protective Order, DA 14-1639 (Nov. 12, 2014) (“Modified Joint Protective Order”). 

Pantelis Michalopoulos  
202 429 6494 
pmichalo@steptoe.com 

1330 Connecticut Avenue, NW 
Washington, DC 20036-1795 
202 429 3000 main 
www.steptoe.com 
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Zayas of the Media Bureau; Eric Schmidt of the Public Safety and Homeland Security Bureau; 
Allen Barna, Daniel Meyerson (by phone) and Mitali Shah (by phone) of the Wireless 
Telecommunications Bureau; and John Adesalu, Ben Childers, Octavian Carare (by phone), Bill 
Dever, Lisa Gelb, Betsy McIntyre, Bakari Middleton, Eric Ralph and Matt Warner of the 
Wireline Competition Bureau.  At that meeting, DISH discussed the anticompetitive effects of 
the proposed merger between Comcast and Time Warner Cable (“TWC”).  Mr. Blum and Ms. 
Kogan were not in attendance for those portions of the meeting when Highly Confidential 
Information submitted by the Applicants under the Modified Joint Protective Order was 
discussed. 

DISH specifically argued that: 

• The national market for high-speed broadband access matters;  
• Comcast-TWC would have a greater incentive to foreclose online video distributors 

(“OVDs”) from high-speed broadband access to consumers; and  
• Comcast-TWC would have a greater incentive to foreclose rival multichannel video 

programming distributors (“MVPDs”) and OVDs from access to its programming. 
 

The material illustrating these points is set forth in the attached Powerpoint presentation, 
which was distributed at the meeting.  

Notably, the relevance of the national market was recently recognized by Comcast in yet 
another unguarded moment.  On January 6, 2015, Comcast told institutional investors that the 
purpose for its acquisition of TWC was to become a player in a national market:   

There is clearly a state of – a change in the evolution of the market going on and that's 
one of the reasons we were very attracted to the Time Warner Cable acquisition. All our 
competitors are national Dish, DIRECT, AT&T, Verizon, Netflix, Hulu, Amazon, Apple, 
they are all national players and we felt that in order to compete long term and to bring 
the great products like X1 and higher speeds, business services into these markets that 
being a national player was important.3   

And this is not the only significant admission on the part of the Chief Executive Officer 
of Comcast Cable.  At the same presentation, he acknowledges the key dependency of OVDs on 
Comcast’s broadband pipe, and the crushing handicap suffered by OVDs who cannot bundle 
their product with broadband access.  Comcast appears to recognize that it can manipulate the 
pricing of its bundle to disadvantage competing OVDs.  In Comcast’s words: 

                                                            
3 Conference Call with Steve Amaro, Citi, Neil Smit, Comcast, and Tony Werner, Comcast, 
Transcript of CMCSA – Comcast Corp at Citi Global Internet, Media & Telecommunications 
Conference, at 2-3 (Jan. 6, 2015). 
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Concerning the OTT players, it's interesting.   I was reading about the Sling TV and I was 
comparing it to what an equivalent offer would be for us.  And we offer a performance-
based broadband product along with digital television selection, which includes ESPN 
and all the broadcast networks, for about a destination price of about $80.  And if you 
were to compare that to the $20 of the Dish OTT plus our rack rate pricing of a 
performance broadband at about $67, we're actually a lower-priced offer all in offering 
broadcast, multiple streams, so a fundamentally, I think, better product.  If you include 
the broadband, then you're going to need to deliver that service.  
 
But I do think there's going to be more experimentation with packaging. We launched 
Internet Plus in Q4 of 2013, which was a light video product, basic video, performance 
broadband and HBO. And that went really well for us…4

 
At the meeting, DISH also pointed out that, because the combined Comcast-TWC would 

have much greater scale that any other pay-TV provider, it would possess the leverage and 
incentive to restrict the ability of third-party programmers to grant online rights to competing 
OTT services, like DISH’s.  A combined Comcast-TWC would have a number of contractual 
tools at its disposal to limit a competing OVD’s ability to access programming, including: 

• Require competing OVD programming to be distributed through Comcast-TWC’s 
cable MVPD service at below-market rates; 

• Impose contractual restrictions on third-party content providers to limit OVD access 
to content; 

• Impose contractual restrictions that limit the ability of OVDs to gain 
preferential/equal “windowing” of content; 

• Impose contractual restrictions on third-party content providers to limit OVD access 
to “must-have” or marquee programming; and 

• Impose contractual channel/bundling restrictions on third-party content providers to 
require OVDs to carry more channels than they otherwise would be required to. 

In fact, DISH already has experienced difficulties in obtaining certain OTT rights from 
third-party programmers, possibly because of restrictive contractual limitations imposed by 
Comcast on such programmers.     

 

 

                                                            
4 Id. (emphasis added). 
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The attached Powerpoint presentation, which was distributed at the meeting, contains 
Highly Confidential Information.  DISH has denoted with “{{ }}” symbols information that it 
has deemed Highly Confidential Information pursuant to the Modified Joint Protective Order.  A 
redacted version of DISH’s presentation is attached.  A Highly Confidential version of the 
presentation is simultaneously being filed with the Commission. 

Please contact the undersigned if you have any questions. 

 

Sincerely, 
 

 
Pantelis Michalopoulos 
Counsel for DISH Network Corporation  

 
cc: Phil Verveer 

Jim Bird 
Hillary Burchuck 
Bill Freedman 
Joel Rabinovitz 
Paul LaFontaine 
Katherine LoPiccalo 
Bill Rogerson 
David Waterman 
Will Reed 
Bill Lake 
Ty Bream 
Jessica Campbell 
Adam Copeland 
Hillary DeNigro 
Chad Guo 
Shabnam Javid 
Jamila Bess Johnson 
Jeffrey Neumann 
John Riefer 
Jake Riehm 
Julie Saulnier 
Sarah Whitesell 
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Andrew Wise 
Sean Yun 
Alexis Zayas 
Eric Schmidt 
Allen Barna 
Daniel Meyerson  
Mitali Shah 
John Adesalu 
Ben Childers 
Octavian Carare 
Bill Dever 
Lisa Gelb 
Betsy McIntyre 
Bakari Middleton 
Eric Ralph 
Matt Warner 
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