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I. Executive Summary 

Petitioner American Association for Justice (AAJ®) submits these reply comments in response to 
the comments submitted by Timothy Blake opposing AAJ’s Petition for a retroactive waiver of 
Section 64.1200(a)(4)(iv) of the Commission’s rules.1

Mr. Blake filed a putative class action lawsuit against AAJ seeking statutory damages for 
facsimile advertisements allegedly sent to some AAJ members with their prior express 
permission.2 The sole commentator to AAJ’s Petition, Mr. Blake seeks to preclude AAJ from 
obtaining a retroactive waiver of Section 64.1200(a)(4)(iv) in order to pursue his putative class 
action.3

Mr. Blake does not dispute the fact that he gave AAJ his prior express permission to send 
facsimile advertisements.  He does not challenge the Commission’s authority to provide the 
relief granted in the Solicited Fax Order.4 He does not contest the Commission’s finding that a 
retroactive waiver of Section 64.1200(a)(4)(iv) is warranted under the circumstances.  He does 
not even challenge the fact that AAJ believed that the inclusion of opt-out notices in all facsimile 
advertisements was a best practice, but that the failure to include opt-out notices in solicited 
facsimile advertisements sent with the prior express permission of the recipient did not violate 
the Telephone Consumer Protection Act (TCPA),5 as amended by the Junk Fax Prevention Act 
(JFPA).6

Instead, Mr. Blake posits the untenable position that: (1) statements made in amicus briefs filed
without the knowledge or authorization of AAJ that do not reflect AAJ’s position and filed by 
attorneys, some of whom have never been AAJ members; and (2) an article expressing the view 
of one former AAJ member, one of AAJ’s nearly 23,000 members, with respect to an issue 
wholly unrelated to solicited facsimile advertisements should be imputed upon AAJ and 
considered evidence that AAJ understood that it was required to provide opt-out notices in 
solicited facsimile advertisements.

1 Comments of Timothy Blake, CG Dockets Nos. 02-278, 05-338 (filed Jan. 13, 2015).

2 First Amended Complaint, Blake v. American Association for Justice, No. 1:14-cv-23781 (S.D. Fla. Nov. 20, 
2014).

3 J.L. Barnes Insurance Agency, Inc., which is a co-defendant in Blake v. American Association for Justice, No. 
1:14-cv-23781 (S.D. Fla. Nov. 20, 2014), also filed a petition for retroactive waiver, CG Dockets Nos. 02-278, 05-
338 (filed Dec. 5, 2014).

4 See Rules and Regulations Implementing the Telephone Consumer Protection Act of 1991, Junk Fax Prevention 
Action of 2005, Application for Review filed by Anda, Inc., Petitions for Declaratory Ruling, Waiver, and/or 
Rulemaking Regarding the Commission’s Opt-Out Requirement for Faxes Sent with the Recipient’s Prior Express 
Permission, CG Docket Nos. 02-278, 05-338, Order, FCC 14-164 (October 30, 2014) (“Solicited Fax Order”).

5 Public Law No. 102-243, 105 Stat. 2394 (1991), codified at 47 U.S.C. § 227.

6 Public Law No. 109-21, 119 Stat. 359 (2005).
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Mr. Blake’s position has no support in the facts or the law.  The simple, undisputed, and 
indisputable fact is that AAJ reasonably believed it was, and intended to be, in compliance with 
Section 64.1200(a)(4)(iv) when sending solicited facsimile advertisements, but may have not 
fully complied with that rule as clarified by the Solicited Fax Order. Thus, AAJ is similarly 
situated to the parties who were granted waivers by the Solicited Fax Order and should be 
granted a retroactive waiver of Section 64.1200(a)(4)(iv) with respect to facsimiles transmitted 
with the prior express permission of the recipients.

II. Argument

Mr. Blake has not identified any action or statement by AAJ that supports his conclusion that 
AAJ “understood that fully compliant opt-out notices are, and always have been, required for 
facsimile advertisements sent with the prior express permission of the recipients.”7 Absent such 
statements or conduct, the views of a single former member expressed in an article and
arguments made in unauthorized amicus briefs cannot, as a matter of law, be attributed to AAJ.8

These documents, which are the only documents Mr. Blake relies upon in his Comment,
similarly do not, and cannot, support the inference that AAJ knew opt-out notices were required 
for solicited facsimile advertisements.

A. Statements Made By A Single Former AAJ Member On An Issue Unrelated 
To Solicited Facsimile Advertisements Do Not Evidence Lack Of Confusion
By AAJ.

As a voluntary bar association, AAJ provides its members with multiple mediums to deliver 
opinions and educational presentations.  These mediums contain clear disclaimers that the 
statements contained or provided therein reflect the views of the authors and presenters only and 
that those statements cannot be attributed to AAJ.  For example, the Business Torts Section 
newsletter which houses the 2008 article upon which Mr. Blake relies9 contains the following 
disclaimer:10

7 Blake Comments at 3.

8 See, e.g., 3 Am. Jur. 2d § 66, et seq. (actual agency is created only by agreement); id. at § 71, et seq. (apparent 
agency is created only through the actions or statements of the principal and cannot be created by the actions or 
statements of the purported agent).

9 Blake Comments at 3.

10 Blake Comments at Ex. 1, p. 2.  
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Similar disclaimers are included in the materials AAJ provides at its educational seminars.11

Thus, Mr. Blake’s attempt to attribute what is clearly the statement of an individual former AAJ 
member author to AAJ as an institution is not just simply inaccurate but fundamentally flawed in 
suggesting that bar associations cannot provide forums for its members’ legal theories without 
adopting them.12

Regardless, the article Mr. Blake relies upon does not address whether opt-out notices are 
required in solicited facsimile advertisements.  Instead, it discusses only the opt-out requirements 
for facsimile advertisements sent under the existing business relationship (EBR) exception:

Having an EBR is only one part of a five-legged stool, 
which also includes voluntary publication or public 
distribution of the recipients’ fax numbers, proper 
identification of the sender with date and time transmission 
notice, conspicuous notice to opt-out of future faxes, and a 
24 hour opt-out toll free phone line.  If any leg is missing,
then the stool falls over and the sender is not entitled to 
send the fax.13

Sending facsimile advertisements under the EBR exception is different from sending facsimile 
advertisements with the recipient’s prior express permission.14 The Commission made this clear 
in the Solicited Fax Order, stating that the waiver applied only to solicited facsimile 
advertisements and “does not extend to the similar requirement to include an opt-out notice on
fax ads sent pursuant to an established business relationship as there is no confusion regarding 
the applicability of this requirement to such faxes.”15

Since the views stated in the article relied upon by Mr. Blake cannot properly be attributed to 
AAJ and, in any event, have nothing to do with solicited facsimile advertisements, the article 
does not, and cannot, evidence lack of confusion by AAJ as to the requirement for opt-out 
notices in solicited facsimile advertisements.16

11 See Exhibit __, AAJ program book information page. 

12 Needless to say, no member of AAJ can bind AAJ to his or her view of the law, including those who write articles 
for its publications and participate in its CLEs.  In fact, it is not unusual for two presenters or authors to have 
opposing views on the some aspects of a matter.

13 Blake Comments at Ex. 1, p. 4.

14 See 47 C.F.R. § 64.1200(a)(4)(iii); id. at § 64.1200(a)(4)(iv); id. at § 64.1200(f)(5)-(6). 

15 Solicited Fax Order n.99 (emphasis in original).

16 The article published by the American Bar Association, which is not AAJ, similarly does not address the 
applicability of Section 64.1200(a)(4)(iv) to solicited facsimile advertisements and its characterization of  AAJ 
members and reference to CLEs do not evidence lack of confusion by AAJ as to the requirement for opt-out notices 
in solicited facsimile advertisements. (Blake Comments at 3, Ex. 2 p. 19).
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B. Statements Made In Amicus Briefs Prepared And Filed Without The 
Knowledge Or Authorization Of AAJ Do Not Evidence Lack Of Confusion 
By AAJ.

In addition to providing its members with speaking and publication opportunities, AAJ has
litigation groups, which provide members with a means to network, share documents, and 
engage in discussions and debates on certain topics.  These litigation groups are not authorized to 
speak on behalf of AAJ or to advocate any position on behalf of AAJ or the specific litigation 
group.  In fact, AAJ expressly precludes its litigation groups from filing any “pleadings or any 
other documents in court relating to any case on behalf of the Litigation Group without prior 
approval of the [Section and Litigation Group Coordination Committee] and the AAJ Executive 
Committee.”17

In preparing its Petition, AAJ learned for the first time that amicus briefs were filed with the 
Supreme Court of Ohio and with the Court of Appeals of Ohio in the Eighth and Sixth Appellate 
Districts purportedly on behalf of one of AAJ’s member groups in violation of this policy and 
procedure.18

These briefs were not filed, written, or approved by AAJ, and AAJ had no knowledge of their 
preparation or filing. More critically, the briefs do not reflect AAJ’s position or belief with 
respect to whether opt-out notices were required for solicited facsimile advertisements.  Thus, 
AAJ reached out to the briefs’ authors and requested that, pursuant to their ethical obligations, 
they apprise the respective Ohio Courts that each brief was filed without proper authorization
and cannot be said to reflect positions taken by AAJ.19 AAJ similarly notified each court of this 
issue and filed motions to strike each improper amicus brief.20

Despite the foregoing, Mr. Blake opines that AAJ should be bound by the statements made in 
those amicus briefs, particularly those made in a brief authored by attorney Michael J. Downing, 
who has never been a member of AAJ, simply because Mr. Downing and the other authors 
improperly and without AAJ’s permission or knowledge claimed to file the briefs on behalf of 
one of AAJ’s litigation groups.21

AAJ cannot be bound by statements made in amicus briefs filed in violation of AAJ’s policies 
and procedures and long-standing amicus approval process when AAJ did not know that the 

17 See Exhibit ___, AAJ Litigation Group Policies and Procedures § 10.12 (redacted).  This restriction is a 
longstanding AAJ policy, and was in existence when all of the unauthorized briefs were filed.  See Exhibit __,
ATLA Litigation Groups Policies and Procedures § IX.11 (redacted).

18 In re Petition of the American Association for Justice for Waiver of Section 64.1200(a)(4)(iv) of the Commission's 
Rules, CG Docket Nos. 02-278, 05-338, at n.9 (Nov. 26, 2014) (“AAJ Petition”).

19 See, e.g., Exhibit ___, e-mails between AAJ and Joseph R. Compoli, Jr. and Michael J. Downing; AAJ Petition at 
n.9.

20 See Exhibit __; AAJ Petition at n.9.  

21 Blake Comments at 3.
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briefs were being filed, did not authorize their filing, and did not reflect policies duly adopted by 
AAJ simply because the authors unilaterally, and without permission, used the name of one of 
AAJ’s litigation groups.22 Indeed, that the authors filed these briefs without first seeking 
permission or even notifying AAJ underscores the fact that the briefs do not reflect AAJ’s 
position. These ultra vires acts demonstrate that the briefs’ authors secretly mapped out a 
position both unknown to and without the authorization of AAJ and improperly invoked AAJ’s 
name to give their positions gravitas.

Since the amicus briefs were filed without the knowledge or authorization of AAJ and do not 
reflect AAJ’s position or beliefs, they do not evidence lack of confusion by AAJ as to the 
requirement for opt-out notices for solicited facsimile advertisements.

III. Conclusion

The simple fact is that nothing in the record demonstrates that AAJ “understood that [it] did, in 
fact, have to comply with the opt out notice requirements for fax ads sent with prior express 
permission but nonetheless failed to do so.”23 Rather, the entirety of the evidence firmly 
establishes that AAJ reasonably believed that the failure to include opt-out notices in solicited 
facsimile advertisements sent with the prior express permission of the recipient did not violate 
the TCPA. 

That Mr. Blake, who is motivated to oppose AAJ’s Petition by personal interest in a lawsuit, is 
forced to base his Comments entirely upon an article expressing the opinion of a single former 
AAJ member about a topic wholly unrelated to solicited facsimile advertisements and amicus 
briefs filed without the knowledge or authorization of AAJ evidences this fact.  

22 A common thread in Mr. Blake’s Comments is attorney Joseph R. Compoli, Jr.  He is the author of the article Mr. 
Blake relies upon and was also plaintiff’s counsel in Fackelman v. Micronix, No. 13-0062 (Sup. Ct. Ohio 2013), the 
Ohio Supreme Court action in which attorney Michael J. Downing filed the amicus brief that Mr. Blake refers to.
(Blake Comments Exs. 1, 3.)  Neither Mr. Downing nor Mr. Compoli had or have authority to speak for AAJ or to 
authorize conduct on behalf of AAJ or its litigation groups and the disciplinary and sanctions histories for both 
attorneys emphasize the impropriety of their conduct and the weakness of Mr. Blake’s proofs. See Jacobson v. 
Jonathan Paul Eyewear, 11th Dist. No. 2012-L-088, 2013-Ohio-3570; Wilson-Simmons v. Lake County Sheriff’s 
Dep’t, 207 F.3d 818 (6th Cir. 2000); Omerza v. Bryant & Stratton, 11th Dist. No. 2006-L-147, 2007-Ohio-5216; see 
also Exhibit __, disciplinary histories for Michael J. Downing and Joseph R. Compoli.

23 Solicited Fax Order ¶ 26.
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Accordingly, because the materials relied upon by Mr. Blake do not, and cannot, demonstrate 
that AAJ as an institution understood that opt-out notices were required for solicited facsimile 
advertisements and Mr. Blake posits no other bases to oppose AAJ’s Petition, and for the reasons 
stated in AAJ’s Petition, AAJ again respectfully requests that the Commission grant AAJ a 
retroactive waiver of Section 64.1200(a)(4)(iv) for any solicited facsimile advertisements sent by 
or on behalf of AAJ, its member groups, providers, or affiliated entities with the prior express 
permission of the recipient(s).

Respectfully submitted, 

Daniel JT McKenna
Kim Phan 
Ballard Spahr LLP
1909 K Street, NW
Washington, DC 20006
(202) 661-2200

Counsel for the American Association for Justice

Dated: January 20, 2015
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EXHIBIT B



AAJ* Litigation Group
Policies and Procedures1



10.12 Participation in Court Proceedings 

 Chairs, leaders, and members of Litigation Groups are prohibited from filing pleadings or 
any other documents in court relating to any case on behalf of the Litigation Group without prior 
approval of the Committee and the AAJ Executive Committee.



EXHIBIT C



ATLA LITIGATION GROUPS

Policies and Procedures1

Approved by 
ATLA Board of Governors 

1Last amended 5/4/02.
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ATLA Litigation Groups Policies and Procedures

11. Chairs, leaders and members of Litigation Groups are prohibited from filing pleadings or 
any other documents in court relating to any case on behalf of the Litigation Group 
without prior approval of the Committee and the ATLA Executive Committee.
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McKenna, Daniel J. (Phila)

From: Jesseramsing, Anji 
Sent: Wednesday, November 19, 2014 3:43 PM
To:
Subject: Follow up re Amicus Memorandum 

Dear Joe,

Thank you for speaking with me earlier today. As we discussed, the American Association for Justice (AAJ),
formerly the Association of Trial Lawyers of America (ATLA), did not authorize or approve the filing of the
amicus memoranda on its behalf or on the behalf of any of its constituent groups, including the Telemarketing,
SPAM and Junk Fax Litigation Group, in Madorsky v. Malsha Products, Inc., No. 05 CA 086613, 2006 WL
1403696 (Ohio App. 8th Dist. 2006).

Thank you for agreeing to apprise the Court that the brief was filed without proper authorization to discharge
the ethical obligations owed to the Court pursuant to Ohio Rule of Professional Conduct 3.3. While AAJ could
undertake this responsibility itself and notify the Court, it may be better for you to apprise the Court rather
than be on the receiving end of further inquiries from the Court. We ask that you copy me on your
correspondence to the Court and that you send notice to the Court as soon as practicable.

As I shared, we only just learned of the filing of this memorandum last week. I have been reaching out to the
other attorneys to ask they do the same. Mr. Goodluck emailed me today and I am letting him know that the
memoranda were not authorized or approved by AAJ/ATLA. Any assistance you can provide to have Mr.
Goodluck and any other attorneys you may have spoken with who filed similar briefs in other cases to apprise
the Court in writing and copying AAJ, would be appreciated.

Anji

Anjali Jesseramsing 
General Counsel 
American Association for Justice 
777 6th St., Suite 200 
Washington, DC  20001 
Tel:  202-944-2822 
Fax: 202-625-7312 
www.justice.org
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McKenna, Daniel J. (Phila)

From: Jesseramsing, Anji 
Sent: Monday, November 17, 2014 2:31 PM
To:
Subject: Follow up re Fackleman v. Micronix Amicus Memorandum 

Dear Michael,  

Thank you for speaking with me last week about the amicus memorandum filed in David 
Fackleman v. Micronix, No. CA-12-098320 (Ohio 2013).  As we discussed, AAJ did not authorize 
or approve the filing of any amicus memorandum on its behalf or on the behalf of any of its 
constituent groups, including the Telemarketing, SPAM and Junk Fax Litigation Group.   

We agree with you that it is necessary to apprise the Court that the brief was filed without 
proper authorization to discharge the ethical obligations owed to the Court pursuant to Ohio Rule
of Professional Conduct 3.3.  While AAJ could undertake this responsibility itself and notify the 
Court, it may be better for you to apprise the Court rather than be on the receiving end of 
further inquiries from the Court.   

We ask that you copy me on your correspondence to the Court and that you send notice to the 
Court as soon as practicable.   

Thank you,  

Anji

Anjali Jesseramsing 
General Counsel 
American Association for Justice 
777 6th St., Suite 200 
Washington, DC  20001 
Tel:  202-944-2822 
Fax: 202-625-7312 
www.justice.org
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EXHIBIT F



 Attorney Discipline and Sanction History

Disciplinary sanctions entered against an attorney pursuant to Gov. Bar R. V and 
administrative suspensions entered against an attorney pursuant to Gov. Bar R. 
VI and Gov. Bar R. X, are displayed here.
Please click the link below for more information.

Attorney Discipline Explained

Registration 
Number:  0022944 Michael John Downing 

Disciplinary Action Effective Date Supreme Court Case Number

Attorney Registration 
Suspension 12/03/2007

Attorney Registration 
Reinstatement 03/28/2008

CLE Suspension 12/17/2010
CLE Reinstated 03/23/2011

Return to Details

Disciplinary sanctions and administrative sanctions entered against an attorney 
by the Supreme Court pursuant to Gov. Bar R. V, VI, and X, (including 
suspensions for failing to comply with continuing legal education and attorney 
registration requirements), are displayed here. (Please note that disciplinary 
sanctions dated prior to 1957 may have been imposed by Ohio courts other than 
the Supreme Court of Ohio.) The information does not include grievances that 
may have been filed against an attorney because grievances are generally 
confidential unless a formal complaint is filed and probable cause determined. 
The list also does not include disciplinary matters that were dismissed by the 
Board of Commissioners on Grievances and Discipline or the Supreme Court or 
that currently are pending against an attorney but not yet decided by the 
Supreme Court. 

Disciplinary information is added to the attorney's record by the Office of 
Attorney Services and will appear the next business day.

If an attorney has a CLE Suspension, CLE Reinstated, Attorney Registration 
Suspension, Attorney Registration Reinstatement or Attorney Registration 
Suspension Vacated, please contact the Office of Attorney Services at 

Page 1 of 2Supreme Court of Ohio / Public Attorney Information

1/19/2015http://www.supremecourt.ohio.gov/AttySvcs/AttyReg/Public_AttorneyDiscTrans.asp



614.387.9320 .

If you have further questions, please contact the Office of Attorney Services.

Return to Details

Questions or Comments:  Office of Attorney Services, 614.387.9320

Home | Contact Us | Search | Feedback | Site Policy | Terms of Use | Career Opportunities
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 Attorney Discipline and Sanction History

Disciplinary sanctions entered against an attorney pursuant to Gov. Bar R. V and 
administrative suspensions entered against an attorney pursuant to Gov. Bar R. 
VI and Gov. Bar R. X, are displayed here.
Please click the link below for more information.

Attorney Discipline Explained

Registration 
Number:  0031193 Joseph Robert Compoli Jr.

Disciplinary Action Effective Date Supreme Court Case Number

Attorney Registration 
Suspension 11/01/2013

Attorney Registration 
Reinstatement 01/21/2014

Return to Details

Disciplinary sanctions and administrative sanctions entered against an attorney 
by the Supreme Court pursuant to Gov. Bar R. V, VI, and X, (including 
suspensions for failing to comply with continuing legal education and attorney 
registration requirements), are displayed here. (Please note that disciplinary 
sanctions dated prior to 1957 may have been imposed by Ohio courts other than 
the Supreme Court of Ohio.) The information does not include grievances that 
may have been filed against an attorney because grievances are generally 
confidential unless a formal complaint is filed and probable cause determined. 
The list also does not include disciplinary matters that were dismissed by the 
Board of Commissioners on Grievances and Discipline or the Supreme Court or 
that currently are pending against an attorney but not yet decided by the 
Supreme Court. 

Disciplinary information is added to the attorney's record by the Office of 
Attorney Services and will appear the next business day.

If an attorney has a CLE Suspension, CLE Reinstated, Attorney Registration 
Suspension, Attorney Registration Reinstatement or Attorney Registration 
Suspension Vacated, please contact the Office of Attorney Services at 
614.387.9320 .
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If you have further questions, please contact the Office of Attorney Services.

Return to Details

Questions or Comments:  Office of Attorney Services, 614.387.9320

Home | Contact Us | Search | Feedback | Site Policy | Terms of Use | Career Opportunities
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