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SUMMARY 

On behalf of the Encinitas Union School District ("EUSD" or "District"), this is a 

consolidated request for review and waiver ("Request") concerning decisions of the Administrator 

of the Universal Service .Administrative Company ("Administrator") (a) seeking rescission and 

recovery of Funding Year ("FY") 2012 and 2013 E-Rate Program ("Program") support for 

telecommunications servic~s and Internet access and (b) denying such support for FY2014 as well. 

All of these USAC actions are based on alleged violations of the E-Rate Program rnles relating to 

assigning price the greatest weight in the original bidding evaluation process for a three-year contract 

awarded for FY 2012. 

More specifically, for FY 2012 the District chose Cox California Telecom, LLC ("Cox") 

(over AT&T Corp ("AT&T")) to provide eligible Priority 1 telecommunications services and 

internet access as the lowest priced bidder. The FY 2013 COMAD and FY 2014 FCDL are based on 

the premise that the alleged violations in the original FY 2012 competitive bidding process infected 

the subsequent FY 2013-2104 requests for Program support, each of which cited the FCC Form 470 

(#9451900008973278) pursuant to which the FY 2012 competitive bidding process was conducted 

and the multi-year contract was awarded. Thus, in the case of each USAC action, the substance of 

the Funding Commitment Adjustment/Decision Explanation is the same. Therefore, EUSD files 

this Request on a consolidated basis. 

The District respectfully submits that for FY 2012 it conducted a fair and open competitive 

bidding process as required by the Program rules. The relevant Form 470 was posted for the 

requisite 28 days and an RFP was released ("RFP Bid #2152"). Bids for the services in question 

were received from Cox and AT&T and evaluated. As reflected on the Evaluation Matrix for EUSD 

RFP Bid 2152 ("Evaluation Matrix"), Cox received the highest ranking in the separate "Pricing" 

category indicating that "Vendor 2 pricing structure was favorable." EUSD subsequently stipulated 
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to USAC that the District's regular practice was to assign the greatest weight to price as a factor in 

evaluating proposals to provide E-Rate supported services. The fact is that even if AT&T had 

received the maximum rating in other non-price categories, Cox, because of its superior price 

offe1-ing would have received the award. 

However, to the extent, as USAC suggests, that there was ambiguity in whether price was 

given the greatest weight in this evaluation, the Commission has seen fit, where the lowest price 

offer was accepted and there are no other factors indicating violation of the E-Rate Program rules, 

to waive any technical violations of the relevant FCC rules. EUSD respectfully submits that such a 

waiver is totally justified under these circumstances and requests that the Commission promptly do 

so and insti-uct USAC to r':!verse the denial of FY 2014 support and rescind the COMADs. Such a 

waiver is in the public interest and would serve the goals of the Program. 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20554 

In the Matter of 
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Waiver of the Commission's Rules 

By Encinitas Union School District 

) 
) WC Docket No, 13-184 
) CC Docket No. 02-6 
) 
) 
) 
) File Nos. SLD 852780, 892138, 947306 
) 
) FRNs 2362453, 2370143, 2424823, 2424833, 
) 2609913 and 2609918 

~~~~~~~~~~-) 

To: Chief, Wireline Competition Bureau 

CONSOLIDATED REQUEST FOR REVIEW AND WAIVER 

On behalf of the Encinitas Union School District ("EUSD " or "District''), this is a 

consolidated request fo1: review and waiver ("Request") concerning decisions of the Administrator 

of the Universal Service Administrative Company ("Administrator")• (a) seeking rescission and 

recove1-y of Funding Year ("FY") 2012 and 2013 E-Rate Program ("Program") support for 

telecommunications services and Internet access2 and (b) denying such support for FY2014 as well.3 

All of these USAC actions are based on alleged violations of the E-Rate Program rules relating to 

1 The Administrator, the Universal Service Administrative Company and the Schools and Libraries Division 
("SLD") thereof will be collectively referred to herein as "USAC." 

2 On December 22, 2014, USAC issued two Notification Of Commitment Adjustment Letters ("COMAD") 
seeking to rescind and recover Program support for FYs 2012 (the original contract year) and 2013 (the 
second year of the 3 year contract). Copies of the COMAD s are at Exhibit 1. 

3 A copy of the relevant Funding Commitment Decision Letter, dated November 26, 2014 ("FCDL") is at 
Exhibit 2. The Request is timely filed. Section 54.720(a) of the Commission's E-Rate Program rules requires 
such a filing be made "within sixty (60) days from the date the Administrator issues a decision." The FCDL is 
dated November 26, 2014, and sixty (60) days thereafter is January 25, 2015. This date is also well within the 
60-day time limit applied to the December 22, 2014 COMADs. 
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assigning price the greatest weight in the original bidding evaluation process for a three-year contract 

awarded for FY 2012. 

More specifically, for FY 2012 the District chose Cox California Telecom, LLC ("Cox") 

(over AT&T Corp ("AT&T")) to provide eligible Priority 1 telecommunications services and 

internet access as the lowest priced bidder. The FY 2013 COMAD and FY 2014 FCDL are based on 

the premise that the alleged violations in the original FY 2012 competitive bidding process infected 

the subsequent FY 2013-2104 requests for Program support, each of which cited the FCC Form 470 

(#9451900008973278) pursuant to which the FY 2012 competitive bidding process was conducted 

and the multi-year contract was awarded. Thus, in the case of each USAC action, the substance of 

the Funding Commitment Adjustment/Decision Explanation is the same. Therefore, EUSD files 

this Request on a consolidated basis.4 

I. INTRODUCTION 

The District respectfully submits that for FY 2012 it conducted a fair and open competitive 

bidding process as required by the Program rules. The relevant Form 470 was posted for the 

requisite 28 days and an RFP was released ("RFP Bid #2152"). Bids for the services in question 

were received from Cox ·and AT&T and evaluated. As reflected on the Evaluation Matrix for EUSD 

RFP Bid 2152 ("Evaluation Matrix"), Cox received the highest ranking in the separate "Pricing" 

category indicating that "Vendor 2 pricing structure was favorable." EUSD subsequently stipulated 

to USAC that the District's regular practice was to assign the greatest weight to price as a factor in 

evaluating proposals to provide E-Rate supported services. The fact is that even if AT&T had 

4 Exhibit 3 is a chart showing the relevant data with respect to each of the two (2) COMADs and the FCDL 
involved, showing the funding support approved and disbursed and now sought to be recovered and 
rescinded as well as the funding support denied in the FCDL. 
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received the maximum rating in other non-pnce categories, Cox, because of its superior price 

offering would have received the award. 

However, to the extent, as USAC suggests, that there was ambiguity in whether price was 

given the greatest weight in this evaluation, the Commission has seen fit, where the lowest price 

offer was accepted and there are no other factors indicating violation of the E-Rate Program rules, 

to waive any technical violations of the relevant FCC rules. EUSD respectfully submits that such a 

waiver is totally justified under these circumstances and requests that the Commission promptly do 

so and instruct USAC to reverse the denial of FY 2014 support and rescind the COMADs. Such a 

waiver is in the public interest and would serve the goals of the Program. 

II. STATEMENT OF THE DISTRICT'S INTERESTS IN THE REQUEST 

The District has standing to file this Request because Section 54.719(c) of the Commission's 

rules provides the rights of parties to seek review of Administrator decisions " s In this case, the 

District is directly aggrieved by the COMADs and USAC's effort to recover previously-approved 

Program funds properly expended in accordance with that approval. The District has a specific right 

to initially seek either an appeal to the Administrator or to come directly to the Commission where 

waiver of the rules is sought.6 

III. KEY BACKGROUND FACTS 

A. The District 

For FY 2014 the District serves approximately 5,435 students in Kindergarten through 6'h 

grade in the City of Encinitas and the La Costa area of Carlsbad in North San Diego County, 

California.7 The District is consistently highly ranked in the state and county for its student test 

s 47 C.F.R. § 54.719. 

6 Id. 

1 For FY 2012 and FY 2013, according to the relevant FCC Form 471s the figures were 5473 and 5447, 
respectively. 
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scores and academic and supplemental programs. The District contains nine schools, which are 

recognized as California Distinguished Schools.s La Costa Heights, Mission Estancia, Olivenhain 

Pioneer and Park Dale Lane Schools have been recognized as National Blue Ribbon Schools. 

The District serves a diverse and varied community. The current student population is 

approximately 19% Hispanic, 5% Asian, 69% Caucasian, and 7% other minorities. The District's 

teachers and students work collaboratively with parents and community members in the areas of 

Science, Technology, Engineering, Mathematics, and the Arts. 

The District has participated in the E-Rate Program since 1998. Throughout that 

participation, E-Rate Program matters have been handled on a part-time basis by District personnel 

and, more recently, with the assistance of an outside E-Rate Program consultant. In the past few 

years, the District has had a complete turnover of its staff that handles E-Rate Program matters. 

The District's E -Rate Program consultant was also replaced during this same time period covered by 

the COMADs. 

The District relies heavily on E-Rate Program funding to help reduce the cost of its 

telecommunications services. The District's funding from the State of California and the local 

community has decreased by more than $10 million over the last five (5) years. There are no funds 

available or budgeted to make repayment of the COMADs if this Request is denied. Rather, the 

District will be forced to reallocate funding that would otherwise be used to support student services 

to the 1:epayment of Program funds that were properly expended in accordance with USAC 

approval. Further, there arc no funds to replace the support denied for FY 2014. 

s The Distinguished Schools program recognizes approximately 225 elementary schools every other year that 
are doing an exemplary job of educating students. 
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B. FY 2012 FCC Form 470 And Request For Proposals 

The District's FCC Form 470 requesting funding for voice telecommunications services and 

internet access was posted on December 12, 2011. In the FCC Form 470, the District requested bids 

for a multi-year contract to provide WAN high speed data and Internet access services district wide.9 

The District also indicated therein that it would release a request for proposals. RFP Bid 

#2152 was available upon request and was provided to at least two potential bidders: Cox and 

AT&T. 10 The RFP provided that submissions would be evaluated on cost and ce1:tain other factors. 

C. The District's FY 2012 Competitive Bidding Process 

The District received two bids, one from Cox and one from AT&T. EUSD completed the 

Evaluation Matrix to evaluate the bids.11 It concluded that Cox's bid was the most favorable in 

terms of pricing and certain other criteria. By letter dated March 12, 2012, EUSD notified AT&T 

that Cox had been selected.12 The District and Cox entered into an agreement dated effective March 

14, 2012.13 

D. The FY 2012 FCC Form 471 

On March 19, 2012, the District submitted an FCC Form 471 (#852780), seeking FY 2012 

E-Ratc Program support for telecommunications services and Internet access from Cox.14 USAC 

issued a Funding Commitment Decision Letter on October 30, 2012 providing a total of 

$183,189.60 in funding support under FRNs 2362453 and 2370143, collectively, .for FY 2012. Of 

9 FCC Form 470, Form 470 Application No. 945190000973278, is at Exhibit 4. 

10 A copy of the RFP is at Exhibit 5. 

11 The Evaluation Matrix is at Exhibit 6, along with copies of the Cox contract and the relevant portion of the 
AT&T bid. The Cox contract offer was $23,700 in monthly .recur.ring charges. The comparable AT&T bid, 
based on a combination of options 2 and 3, was $25,386 in such charges. 

12 Cox was notified by letter of the same date. See Exhibit 7 

13 See Exhibit 6. 

14 The FCC Form 471 for FY 2012 is at Exhibit 8. 
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that total amount, $126,409.09 was subsequently disbursed and expended for the purposes for which 

it was approved.is 

E. The FYs 2013-2014 FCC Form 471s 

In each of the subsequent FY s during which the District planned to continue to receive 

service under the contract first entered into pursuant to the FY 2012 competitive bidding process 

(i.e., FYs 2013-2014), the District was not required to "re-compete" for the services by filing an FCC 

Form 470. 16 It simply filed an FCC Form 471 which included the request for se1vices and cited the 

original FY 2012 FCC Form 470. USAC fully funded the amounts requested by the District in FY 

2013 and, as further explained bel©w, denied the funding request for FY 2014 in its entirety for the 

Cox seivices.17 

F. T he USAC Selective Review, FCDL Denial and COMADs 

USAC initiated a Selective Review for certain FRNs for FY 2014 for Form 471 No. 947306, 

including FRNs 2609913 and 2609918 relating to the request for E-Rate for the third year of the 

Cox se1vices. The District fully cooperated with the review and provided all of the requested 

documents to the best of its abilities. 

One of the Selective Review inquiries related to the vendor evaluation for the FY 2012 

bidding process, to which EUSD responded as follows: 

1s See COMAD for FY 2012 at Exhibit 1. 

16 The E-Ratc Program rules and precedent provide that if the applicant properly competes a permitted multi
year contract for eligible services, then it need not post a new FCC Porm 470 and recompete provision of the 
same services in subsequent years under the contract. The applicant submits a new FCC Form 471, citing 
back to the FCC Form 470 under which the multi-year contract originally was competed. That is, of course, 
what happened in this case. See Request for Review of Decisions of the Universal Seroice Administrator by Co11sonio de 
Escuelasy Bibliotecas de Puetto Rico, Order, 28 FCC Red 64, 69, ~ 11, n.46 (felecom. Access Pol. Div. 2013) 
("Consonio Order'). 

17 The relevant FCC Forms 471 for FYs 2013-2014 are at Exhibit 9. The approved funding for FY 2013 and 
the amounts disbursed under the relevant FRNs arc reflected on Exhibit 3. The requested funding for FY 
2014 is also reflected thereon. 
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FRN 2609913 and FRN 2609918 

a. Vendor Evaluation: 

The copy of bid selection documentation you provided for FRN 2609913 
indicates that several criteria were used in determining the successful 
vendor. However, weighting of the each factor is not indicated. Please provide 
copy of bid evaluation worksheet that indicates the weighting of those factors in 
percentages identifying which criterion was the primary factor for the selection 
of the winning bids. 

Encinitas' regular practice is to provide greatest weig ht to price in 
evalua ting proposals to provide E-Rate supported services. That p ractice 
was followed here, where the ultimate selectee, Cox Business, received 
the maximum score on pricing because it was the m ore favorable (i.e., 
lowest, of the two bids). Even if the competing vendor had received 
m aximum scores for "Response Compliance" and "Design" , Cox would 
have been the victor, indicating that price was the decisive fac tor in the 
evalua tion .1s 

Thereafter, on November 26, 2014 USAC issued the FCDL which denies $121,029.48 in FY 

2014 Program support, and subsequently, on December 22, 2014, issued the COMADs which 

rescind or seek recovery of a total of $298,306.80 in Program support for FYs 2012 and 2013 

(recovery sought = $241,526.29) under the captioned FCC Form 471 applications/FRNs. 19 

The Funding Commitment Decision Explanation with respect to the FY 2014 FCDL denial 

is as follows: 

"Based on the documentation you provided during the Selective Review, this 
FRN is denied because the vendor selection documentation you provided 
during the review did not demonstrate that price of the eligible goods and 
services was the primary factor. Specifically, your evaluation process assigned 
points for each of the evaluation criteria. However, the weighting for each of the 
evaluation criteria was not taken into consideration when determining the total 
score. Applicants must select the most cost-effective provider of the desired 
products or services eligible for support, with price of the eligible goods and 
services being the primary evaluating factor." 

18 Letter, dated June 16, 2014, from Sher Hoff, Purchasing Supervisor, EUSD, to Ohara Patel, Associate 
Manager, Selective Reviewer, USAC. See Exhibit 10. 

19 See Exhibit 3. 
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The Funding Commitment Adjustment Explanation for the COMADs is similar, as follows: 

After multiple requests for documentation and application review, it has been 
determined that this funding commitment must be rescinded in full. The price 
of eligible products and se1vices was not the primary factor in the vendor 
selection process. During a review of funding year 2014 FRNs 2609913 and 
2609918 it was determined that the vendor evaluation factors did not have any 
weighting to determine if price was the primary factor. Since the contract 
originated in Ff 2012 FRNs for FY 2012 and 2013 covered by this contract are 
also in violation of FCC rules. FCC rules require that applicants select the most 
cost effective product or service offering with price being the primary factor in 
the vendor selection process. Applicants may take other factors into 
consideration, but in selecting the winning bid, price must be given more weight 
than any other single factor. Ineligible products and se1vices may not be 
factored into the cost-effective evaluation. Since price was not the primary 
factor in the vendor selection process, the commitment has been rescinded in 
full and USAC will seek recovery of any improperly disbursed funds from the 
applicant. 

IV. STANDARD OF REVIEW 

By rule, the Commission's review of USAC decisions is de novo, without being bound by any 

of USA C's findings and conclusions.20 

USAC's authority to administer the E-Rate Program is limited. USAC is authorized to 

implement and apply the Commission's rules and the Commission's interpretations of those rules as 

found in Commission decisions and orders. 21 

USAC is not empowered to make policy, interpret any unclear provisions of the governing 

statute or the rules promulgated by the Commission,22 or create the equivalent of new guidelines.23 

USAC is responsible for "administering the universal support mechanisms in an efficient, effective, 

20 47 C.F.R. § 54.723. 

21 47 C.F.R. § 54.702(c). 

22 Jd 

23 Changes to the Board of Dim·tors of the Nat'/ Exchange Carrier Ass'n, Inc., Third Report and Order, 13 FCC Red 
25058, 25066-67, ~1f 15-16 (1998) ('Third Report and Order'). 
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and competitively neutral manner."24 In connection with efforts to recover previously approved E-

Rate support, USAC has the burden of acting in a timely manner to recover and demonstrate that 

there has been a statutory or substantive rule violation.25 

USAC is charged with measuring the conduct at issue against the FCC rules and policies in 

effect at the time that the conduct took place, not using subsequent rules and applying them 

retroactively. 26 

Finally, the Commission, for good cause shown, may waive violations of its rules where it 

deems it in the public interest to do so. As set forth below, there is ample precedent for doing so 

here and the Commission should grant the Request. 

V. ARGUMEN T 

A. The District Made A Good Faith Effort To Comply With All FCC 
Competitive Bidding Requirements 

The District made a good faith effort here to comply with all applicable competitive bidding 

requirements. It conducted a thorough bid evaluation process, which included a separate assessment 

for price, while also considering other acceptable evaluation factors. Cox, the bidder with the highest 

ranking on price in that evaluation, was selected as the winning bidder. And Cox offered the more 

favorable pricing (i.e., lowest, of the two bids) between the two offerings. During the Selective 

Review on this issue, EUSD stated that it was its practice to give price the greatest weight in 

awarding contracts supported by E -Rate funding.21 

24 47 C.F.R. § 54.701(a). 

25 See Schools and Libraries Universal Service Support Med;anism, Fifth Report and Order, 19 FCC Red 15808, 
15813-14, 15818-19, iMI 15, 32 (2004)("Fifth Report and Order"). 

26 See e.g., Request for Review of a Decision of the Universal Service Administrator l:!J Fort Worlh I11dependent School Distrie·t, 
Ordet; 27 FCC Red 14995, 14996, iJ 4, n.12 (Telecom Access Pol. Div. 2012). 

27 See Exhibit 11. 
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Again, the bottom line is whether it can be determined that any bids were in fact 

appropriately evaluated before contract entry and the posting of an FCC Form 471. Here the 

District was able to provide USAC with evidence that it conducted a fair and open competitive 

bidding process in which it used price as the highest weighted factor because it chose the lowest 

price bidder.28 

B. A Waiver Of Any Technical Violations Is Fully Justified 

Nevertheless, EUSD concedes that it might be ambiguous whether price was given the 

greatest weight as part of the FY 2012 bid evaluation process. However, the Commission has on a 

number of occasions waived such a technical violation of Sections 54.503 and 54.511 of the 

Program rules under these circumstances. A waiver is fully appropriate in this case. 

The Commission's rules allow waiver of a Commission rule "for good cause shown."29 In 

addition the Commission has adopted the following standard for granting waivers: 

A rule may be waived where the particular facts make strict 
compliance inconsistent with the public interest. In addition, the 
Commission may take into account considerations of hardship, 
equity, or more effective implementation of overall policy on an 
individual basis. In sum, waiver is appropriate if special circumstances 
warrant a deviation from the general rule, and such deviation would 
better serve the public interest than strict adherence to the general 
rule.30 

28 See Requestsfor Revie1JJ of a Dedrion of the Universal Service Administrator by Riverdale Unified St·hool District, Order, 
26 FCC Red 11207, 11211, ~ 9 (Telecom Access Pol. Div. 2011) (all bidders on level competitive playing 
field meant no finding of violation of competitive bidding mies not warranted); see also Requests for Review of 
Deri.rions of the Universal Service Administrator by Net56, Inc., Order, 27 FCC Red 13606, 13618, ~ 14 (Telecom 
Access Pol. Div. 2012). 

29 47 C.F.R. § 1.3. 

JO Requests for Revieiv by Rid1mond Coun!:J School Distni:I, Order, 21 ·FCC Red 6570, 6572, ~ 5 (Wireline Compet. 
Bur. 2006) (internal references omitted) (citing Norlheast Cellular TeL Co. v. FCC, 897 F.2d 1164, 1166 (D.C. 
Cir. 1990) and WAIT R.adio v. FCC, 418 F.2d 1153, 1157 (D.C. Cir. 1969), aj/'d, 459 F.2d 1203 (D.C. Cir. 
1972)). 
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In the Midlothian Schoof Disttict 143 decision, the Commission was faced with a similar and 

perhaps even more ambig11011s set of facts.31 There were actually two bid evaluation sheets.32 The 

Commission held that: 

Upon review of the record, we agree with USAC's determination that 
Midlothian's vendor selection documentation did not clearly 
demonstrate that price was given the highest weight or value during 
the bid evaluation process. However, the record shows that 
Midlothian selected the lowest priced bid for the funding request at 
issue. Given that Midlothian ultimately selected the least expensive 
service offering, despite the ambiguity as to whether it assigned the 
highest weight or value to price in its vendor evaluation process, we 
find that the outcome of Midlothian's vendor selection process was 
consistent with the policy goals underlying the Commission's 
competitive bidding rules. Therefore, we find that it is in the public 
interest to waive sections 54.503 and 54.511 of the Commission's 
rules, which require applicants to use price as the prima1y factor in 
the vendor selection process, with respect to the funding request 
identified herein. This finding is consistent with precedent finding 
good cause for waivers in comparable circumstances. Further, at this 
time, there is no evidence of waste, fraud and abuse in the record.JJ 

Even in cases where it is unambiguous that the applicant failed to use price as the primary 

factor in the bidding decision, the Commission has waiver the applicable rules where the lowest 

price offer was selected. Thus, in the Euclid Ci!J School District decision,34 the Commission held: 

USAC initiated recove1y actions against Euclid for funding already 
disbursed pursuant to Euclid's fonding year 2009 and 2010 FCC 
Form 471 applications on the basis that Euclid violated sections 
54.503 and 54.511 of the Commission's competitive bidding rules by 
failing to use price as the primary factor in its vendor selection 

31 Request for Review of a Decision of the Universal Servife Administrator by Midlothian SdJool District 143, Order, 28 
FCC Red 8970 (felecom. Access Pol. Div. 2013) ("Midlothian'). 

32 Id., 2, n.S 

33 Id., ~2 (citations omitted). Same circumstances are found in fuquesls for Review and Waiver of Ded.rio11.r of the 
Univmal Service Administrator by Colorado Sp1ings School District, Order, 27 FCC Red 7022, ~1(I'elecom. Access 
Pol. Div. 2012) (Vendor selection documentation did not clearly demonstrate that price was the primary 
factor; waiver granted where lowest price vendor selected). 

34 fuq11e.rt.r for Review of Deti.rioll! of the Univer.ral Seroice Admini.rtrator by Euclid Ci!J School Di.rtn'ct, Order, 27 rec 
Red 14169 (felecom. Access Pol. Div. 2012) 
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process. USAC also denied Euclid's and Shannon's funding year 2011 
FCC Form 471 applications on the same ground. 

Upon review of the record, we agree that USAC's determinations 
that Euclid and Shannon both violated the Commission's rules by 
failing to assign the highest weight to price when evaluating bids for 
E-rate supported services. However, the record shows that for each 
of the vendor selection processes at issue, the applicant selected the 
lowest priced responsive bid. Given that Euclid and Shannon 
ultimately selected the least expensive responsive service offerings, 
despite failing to assign the highest weight to price in their vendor 
evaluation processes, we find that the outcomes of their vendor 
selection processes were consistent with the policy goals underlying 
the Commission's competitive bidding rules. Therefore we find that 
it is in the public interest to waive Sections 54.503(c)(2)(vii) and 
54.511(a) of the Commission's rules, which require applicants to use 
price as the primary factor in the vendor selection process, with 
respect to the funding requests identified herein. This finding is 
consistent with precedent finding good cause for waivers in 
comparable circumstances. Further, at this time, there is no evidence 
of waste, fraud and abuse in the record.35 

Other decisions have granted waivers in similar circumstances where price has not been 

given the greatest weight in the evaluation process yet the lowest price offerer has been selected to 

provide the services.36 

The competitive bidding process was not compromised here by a technical violation of the 

competitive bidding rules and the outcome of the vendor selection process was otherwise consistent 

with those rules.37 All bidders were on a level playing field here, despite any technical violation. 

Under such circumstances the Commission has seen fit to grant a waiver as in the public interest and 

35 Id. , iJiJ 1, 2 (citations omitted). 

><• Petition far Ret'Onsideration by "fall Rivet· P11blii· St·hool Di.strict, Order On Reconsideration, 28 FCC Red 14650 
(f elecom. Access Pol. Div. 2013); &quests far Review of Dedsions of the Universal Administrator by Allendale Com1(y 
School Dfrttfrt, Order, 26 FCC Red 6109 (Telecom Access Pol. Div. 2011). 

31 See &quests for Review of Detisions of the U nivmal Service Administrator by Central Islip Union Fm School District, 
Order, 29 FCC Red 2715 (Telecom. Access Pol. Div. 2014) (Good cause for waiver of Sections 54.503 and 
54.511 of Commission's rules); see also Reql{esls far IPaiver and Review of Decisions of the Universal Service 
Administrator by Aberdeen School District, Order, 27 FCC Red 1941 (Telecom Access Pol. Div. 2012) 
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supporting a more effective implementation of Commission policy on competitive bidding.38 The 

outcome of the vendor selection process here was "consistent with the policy goals underlying the 

Commission's competitive bidding rules" and therefore a waiver is appropriate.39 There was no 

deterrence of any bidders."° 

There is absolutely no evidence here of any activity by the District intended to defraud or 

abuse the E-Rate Program.41 Nor is there any evidence of any waste, fraud 

or abuse or misuse of funds.42 All funds were used for the purposes for which they were provided. 

Furthermore, the imposition of a requirement to reimburse the requested funds under these 

circumstances after they were originally approved and expended would impose an undue financial 

hardship on the District.43 There is no evidence that the District acted in other than good faith.44 

Requiring repayment would not further the purpose of preserving and advancing access to universal 

38 Request for Review of a Dee-i.rion of the UniverJ'al Servia by Ramirez Common School Di.rt1-U:t, Order, 26 FCC Red 
8430, 8432-33, 11 7 (felecom Access Pol. Div. 201 1). 

39 Requests for RevieJP of Decision of the Universal Service Administrator by Euclid Ci!J School Di.rtrict, E11did, OH, et al., 
Order, 27 FCC Red 14169, 14170, 112 (Telecom Access Pol. Div. 2012). 

40 See Consomo Order, supra, iJ 13. 

41 See Requut for Review of the Decision of the Universal Servi'-e Admini.rtrator by New Haven .'f:<ree Public Library, Order, 
23 FCC Red 15446, 15449, 1J 7 (Telecom Access Pol. Div. 2008); RequestJ' for Review of the Decision of the 
Universal Service Admi11i.rtrator by the Di.rtrid of Columbia Public School.r, Order, 23 FCC Red 15585, 15588 11 5 
(felecom Access Pol. Div. 2008); Req11e.rt for Review of the Deci.rion of the Universal Service Administrator by Tekoa 
Academy of Ac1:elerated St11dies, Order, 23 FCC Red 15456, 15458-59, 116 (felecom Access Pol. Div. 2008). 

42 See Reqtmts for Review of Det-isions of the Universal Service Administrator by Broaddus Independent School District et al., 
Order, 23 FCC Red 15547, 15551-52, 11 12 (Telecom Access Pol. Div. 2008). 

43 See Req11est for Revie111 of a Detision by the Universal Service Administrator by Rat!ford Ci!J Schools, Order, 23 FCC 
Red 15451, 15453, 11 4 (felecom Access Pol. Div. 2008); RequeJ't for Revie111 of a Detiston of the Universal Service 
Admini.rtrator by Grand Rapids Public School.s, Order, 23 FCC Red 15413, 15416, 11 6 (Telecom Access Pol. Div. 
2008). 

44See Request for Waiver of the Decision by the Universal Servi'-e Administrator by Great Rivers Edu,'tltion Cooperative, 
Order, 21 FCC Red 14115, 14119, 119 (Wireline Compct. Bur. 2006). 
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service support for schools and libraries.~> Under such circumstances, it would be inequitable to 

uphold the COMADs.46 A waiver is appropriate in these special circumstances. 

VI. CONCLUSION AND REQUEST FOR RELIEF 

EUSD conducted a fair and open competitive bidding process and properly evaluated the 

two bids that it received, giving the highest ranking to and selecting the lowest price bid. To the 

extent that there was ambiguity as to whether price was the highest weighted evaluation factor and 

that ambiguity constitutes a technical violation 

of the Program rules, that transgression should be waived. There is ample Commission precedent 

involving such circumstances for doing so. 

Dated: January 23, 2015 

P: l . Resozzi 
oyulyn K. Miller 

Patton Boggs LLP 
2550 M Street N.W. 
Washington, DC 20037 
(202) 457 -6000 
Counsel to Encinitas Union School District 

4s See Request.rjor Waiver qf the Detision by the Univmal Servke Adminzstrator by AdamJ Co1mfy Si·hool Disttict 14, 
Order, 22 FCC Red 6019, 6022, ii 8 (2007). 

46 See Reque.rt for Waiver and Review ef Decision.r ef the Universal Service Administrator by Approath Leaming and 
A ssmment Center, Order, 23 FCC Red 15510, 15513, ~ 8 (felecom Access Pol. Div. 2012). 
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DECLARATION 

I, David D. Delacalzada, am the Director, Infortnation Technology for Encinitas Unified 

School District ("District"). I have served in this position since December 8, 2009. As such I am 

responsible for the general oversight over the Distrlct's participation .in the Schools and Libraries 

Support Mechanism l'E-Rate Program"). I have reviewed the Funding Commitment Decision 

Letter, dated November 26, 2014 (denying certain Funding Yeat r'FY'') 2014 E-R.ate Program 

support), and the Notification of Commitment Adjustem.ent Letters, lh.ted December 22, 2014 

(seeking rescission and retum of certain FY 2012 and 2013 E-Rate Program support). 

I have also reviewed the fotegoing Consolidated Request Fat Review And Waiver 

l'Request''), which was prepared at .my request and under my supervision and control. I declare 

under penalty of pe.tjury that the factual statements and representations conce.coing the District and 

the conduct of the competitive bidding process for FYs 2012-2014 set forth in the Request are true 

and correct to the best of my knowledge, information and belief. 

D~~s--
Dated: Janua.ry1-'3 , 2015 
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C:~RTIFICATE OF SE~VICE 

I, Paul C. Besozzi, certify on this 23"1 day o f J anuary, 2015, a copy o f the foregoing 

"Consolidated Request For Review And Waiver" has been served via electronic mail or first class 

mail, postage pre-paid, to the following: 

J ulie Veach 
Bureau Chief 
Wireline Competition Bureau 
Federal Communications Commission 
445 12"' Street, S.W. 
Washington, D C 20554 
Julic.Veach@fcc.gov 

Michael Jacobs 
Legal Advisor 
Wireline Competition Bureau 
Federal Communications Commission 
445 12rh Street, S.W. 
Washington, DC 20554 
M.ichad.J acobs@fcc.go~ 

Lisa Hone 
Deputy Division Chief 
Telecommunications Access Policy Division 
Wireline Competition Bureau 
Federal Communications Commission 
445 12th Street, S.W. 
Washington, DC 20554 
Lisa.Hone@fcc.gov 

4827-0485. 3025.2 

Vickie Robinson 
Acting Division Chief and Special Counsel 
Telecommunications Access Policy Division 
Wireline Competition Bureau 
Federal Communications Commission 
445 12th Street, S.W. 
Washington, DC 20554 
Vickie.Robi11son@ffC::_,g9.Y 

Letter of Appeal 
Schools and Libraries Division
Correspondencc Unit 
100 S. Jefferson Road 
P.O . Box 902 
Whippany, NJ 07981 
a ppeals@sl. tu1ivcrsalsenrice .o~g 


