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SUMMARY

In 2000, the Petitioners filed a lawsuit in order to bring relief to families of the 

incarcerated.  Over the next 15 years, the technology for making ICS calls changed, the ICS 

providers changed, and the leadership at the FCC changed.

The one thing that hasn’t changed since 2000 is that the families of the incarcerated paid 

too much for ICS calls then, and they continue to do so today.  Technological changes have led to 

centralized calling centers, web-based payment options, and delivery of service to the millions of 

Americans who do not have a land-line telephone.  The ICS industry has also changed, with the 

former Bell companies exiting the marketplace, and the introduction of specialized 

telecommunication service providers who have focused solely on ICS.  Finally, the leadership of 

the FCC has changed several times, and with each change in leadership came a new approach to 

deal with the troubling ICS market.  Thanks to the tremendous leadership of Chairwoman and 

(now) Commissioner Clyburn, along with Chairman Wheeler and Commissioner Rosenworcel, 

the Petitioners’ initial goals have a very real chance of being attained. 

The Petitioners have argued for more than seven years that an ICS rate cap would 

provide immediate relief to millions of families with an incarcerated loved one, and the 

Petitioners believe that a uniform rate for prisons and large jails, and a separate one for smaller 

jails, will reduce windfall profits and take into consideration the higher-cost locations.  The 

Petitioners have also argued that the FCC’s goals will be undermined by the imposition of 

ancillary fees in a monopoly market where the consumer has no choice.  Therefore, the 

Petitioners have suggested a limited menu of acceptable ancillary fees, with all other charges to 

ICS customers being eliminated.

While the Petitioners certainly support the elimination of the perverse kickback regime, 

the Petitioners urge the FCC to primarily focus on the impact of the unjust, unreasonable, and 

unfair ICS rates and charges on millions of ICS customers and use its statutory authority to 



“determine and prescribe what will be the just and reasonable charge…and what classification, 

regulation or practice is or will be just, fair, and reasonable.”
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COMMENTS

Martha Wright,1 Dorothy Wade, Annette Wade, Ethel Peoples, Mattie Lucas, Laurie 

Nelson, Winston Bliss, Sheila Taylor, Gaffney & Schember, M. Elizabeth Kent, Katharine Goray, 

Ulandis Forte, Charles Wade, Earl Peoples, Darrell Nelson, Melvin Taylor, Jackie Lucas, Peter 

Bliss, David Hernandez, Lisa Hernandez, Vendella F. Oura, along with The D.C. Prisoners’ Legal 

Services Project, Inc., and Citizens United for Rehabilitation of Errant (jointly, the “Petitioners”)

hereby submit these Comments in response to the Second Further Notice of Proposed 

Rulemaking, released on October 22, 2014, in the above-captioned proceeding.2

The Comments filed in response to the SFNPRM by the ICS providers now support the 

principle of caps for both interstate and intrastate ICS rates.  The ICS providers also support the 

FCC adoption of limits on the types and amounts of ancillary service fees imposed on ICS 

consumers.  While some ICS providers argue the FCC lacks the jurisdiction to regulate ancillary 

fees, nonetheless they support the FCC adopting a schedule of acceptable fees. Finally, the ICS 

providers submitting comments support some oversight of the payment of kickbacks to 

correctional authorities.

1 Ms. Wright passed away January 18, 2015.  In memory of her dedicated leadership on 
this subject, her name will continue to be listed first.
2 Rates for Interstate Inmate Calling Services, Second Further Notice of Proposed 
Rulemaking, 29 FCC Rcd 13,170 (2014) (the “SFNPRM”).



There are some differences, though.  Pay Tel Communications has argued for different 

ICS rates for prisons and jails, where Securus Technologies and Global Tel*Link urge the FCC to 

adopt their “backstop” rate of 20 cents for prepaid and debit calls and 24 cents for collect calls.3

Inmate Calling Solutions takes issue with both proposals and argues that the FCC should not 

regulate kickbacks, but rather address ancillary fees first.  And two ICS providers - Telmate and 

CenturyLink - took a pass on filing comments.  

Approaches varied with respect to ancillary fees as well.  Securus and GTL supported the 

adoption of their Joint Proposal, although they continued to argue that the FCC does not have 

jurisdiction to regulate ancillary fees.  On the other hand, Pay Tel, NCIC, and ICSolutions urged 

the FCC to take a far more active interest in regulating ancillary fees.  

With respect to kickbacks, there does not appear to be consensus whether the FCC can 

(or should) step in and regulate these payments.  As noted in the Petitioners’ SFNPRM 

Comments, the major ICS providers appear to be arguing that the FCC should either regulate or 

eliminate kickbacks but fear expressing this opinion overtly. Pay Tel “defers to sheriffs and jail 

administrators regarding the magnitude” of their costs that should be recovered, and 

ICSolutions urges the FCC to not regulate kickbacks at all.  Smaller ICS providers seem to agree 

with the Petitioners that the FCC should regulate ICS rates and ancillary fees and leave the ICS 

providers and correctional authorities to divvy up the proceeds.

Not surprisingly, correctional authorities that submitted comments also urged the FCC 

to not regulate kickbacks.  Utilizing form letters and generalized statements, the correctional 

authorities argue that they have costs that need to be recovered, and the FCC should not 

overstep its authority in attempting to regulate the revenue-sharing mechanisms currently in 

place.

The fundamental question for the FCC at this point is what steps should it to take to

deliver long-lasting, effective regulation of the ICS industry.  The Petitioners have argued for 

3 Joint Provider Reform Proposal, filed Sept. 15, 2014 (the “Joint Proposal”). 



more than seven years that the FCC should establish an ICS rate cap and regulate ancillary fees.  

Given the wide-range of opinions regarding the FCC’s regulation of kickbacks, the Petitioners do 

not believe that the FCC should take steps to eliminate them or to replace them with some 

“administrative” fee to be imposed on ICS consumers.  Because the record is incomplete as to 

what those “administrative” expenses may be, and because the FCC’s jurisdiction over ICS rates 

is abundantly clear, the Petitioners urge the FCC to take a consumer-focused perspective with 

respect to ICS and establish ICS rates and ancillary fees that are just, reasonable, and fair.

DISCUSSION

I. BACKSTOP IS THE NEW BENCHMARK. 

For years, the largest ICS providers have argued against establishing an ICS rate cap, 

labeling it derisively as “one-size-fits-all.”  They raised this argument both at the FCC, and then 

at the D.C. Court of Appeals, stating that the ICS rate cap of 21 cents for prepaid and debit and 

25 cents for collect calls, failed to take into account high-cost locations.4  

Now, however, the Joint Proposal introduced by the very same ICS providers make clear 

that they are in favor of a one-size-fit-all ICS rate cap.  GTL’s comments re-characterized the 

Joint Proposal’s rate cap as a “backstop,” and urges the FCC to adopt “rate caps of $.20 per 

minute for all debit and prepaid ICS calls, and $.24 per minute for all ICS calls.”  These rates 

would “apply to all ICS calls, regardless of jurisdiction…[and]…no per-call surcharges would be 

permitted.”5 Securus agrees with this approach, arguing that a “back-stop’ is all that is 

needed.”6 Other ICS providers concur, with no ICS provider arguing that the FCC should not 

adopt rates that apply to both interstate and intrastate ICS.

The only party providing a meaningful, albeit non-persuasive, argument against 

regulating intrastate ICS rates was the National Association of Regulatory Utility 

4 ICS Provider Petitioners and Supporting Intervenor, Joint Brief, filed May 22, 2014.
5 SFNPRM Comments of Global Tel*Link, filed Jan. 12, 2015, pg. 4.
6 SFNPRM Comments of Securus Technologies, filed Jan. 12, 2015, pg. 17.



Commissioners.7  NARUC’s primary concern, however, appears to be more territorial in nature, 

with the association not wanting to give an inch on the regulation of non-interstate rates.8 For 

example, it argues that Section 276 of the Communications Act of 1934, as amended,9 did not 

give the FCC the authority to regulate intrastate ICS rates and that Section 276 only addresses 

payphone equipment, and not intrastate ICS rates.10 It concludes “that individual States remain 

in the best position to oversee and investigate matters relating to ICS INTRAstate rates and 

service quality.”11 Nothing could be further from the truth.

First, more than 80% of states have utterly failed to regulate the ICS industry.  There are 

a handful of states that have taken the lead when it comes to ICS regulation, and they should be 

commended.  However, even among the small snapshot of states there are dramatic differences

in their approaches, especially with ICS rate regulation.  The vast majority of states have shown 

no interest in taking on this issue, even though this subject has been a topic of interest for

NARUC since November 14, 2012, when it adopted a resolution urging the FCC to reform ICS.  

As such, the notion that 40 or more states will adopt meaningful ICS rate reform for intrastate 

ICS calling at any time in the near future is patently false.

Moreover, NARUC ignores the fact that Section 276(c) of the Communications Act 

specifically preempts inconsistent state regulation of ICS.12  Since the earlier sections of Section 

7 SFNPRM Comments of National Association of Regulatory Utility Commissioners
(NARUC), filed Jan. 9, 2015.
8 See e.g., Petition for Writ of Certiorari, filed January 26, 2015 (NARUC v. FCC) 
appealing 10th Circuit Court of Appeals decision on USF/intercarrier compensation.
9 47 U.S.C. § 276 (2014).
10 NARUC SFNPRM Comments, pg. 9.
11 Id., pg. 2.
12 47 C.F.R. § 276(c) (2014) (“To the extent that any State requirements are inconsistent 
with the Commission's regulations, the Commission's regulations on such matters shall preempt 
such State requirements.”).



276 deal specifically with the development of a “per-call compensation plan” that provides fair 

compensation for each and every intrastate and interstate call, NARUC’s arguments fail.13  

Finally, NARUC ignores the fact that ICS customers will continue to gravitate to the 

lowest ICS rate, be it intrastate or interstate.  After the FCC’s interstate ICS rates came into 

effect, those that had once obtained numbers local to the correctional facility switched to 

interstate numbers because interstate call were suddenly cheaper than most local or intrastate 

ICS rates.  By ignoring this trend, NARUC would have the FCC stand idly by to wait for more 

than 40 states to address the problem when/if they choose to do so, instead of supporting the 

FCC’s active regulation of the ICS rates.  Because Section 276(c) specifically provides the 

requisite statutory authority to preempt state ICS rates which are inconsistent with FCC 

regulation, and because the FCC’s intent to develop pro-consumer regulations would be 

undermined if the FCC follows NARUC’s lead, the FCC must “occupy” the regulation of 

intrastate rates and adopt uniform rates that apply to all ICS calls, whether they cross the street

or the country.14  

As provided in their Comments, the Petitioners have proposed a rate structure that will 

take into account higher-cost locations (i.e., small jails), while applying lower rates to low-cost, 

high-volume large jails and prisons.15 The proposed rates are supported by the adjusted cost 

data provided by the ICS providers and can be more precisely applied than the Joint Proposal’s 

“one-size-fits-all” proposal.  Moreover, Pay Tel’s consultant agrees with findings of the 

13 47 C.F.R. § 276(b)(1)(A) (2014).
14 See Ill. Pub. Telecoms. Ass’n v. FCC, 117 F.3d 555, 562 (D.C. Cir. 1997); See also 
Metrophones Telecoms., Inc. v. Global Crossing Telecoms., Inc., 423 F. 3d 1056, 1073 (9th Cir. 
2005).
15 The Petitioners’ proposed ICS rate for prisons is 2 cents higher than the new contract
between the Pennsylvania Department of Corrections and Securus.  In that agreement, Securus 
shares 35% of its revenue, and is prohibited from charging ancillary fees.  See SFNPRM Reply 
Comments of The New York University School of Law Immigrant Rights Clinic and New 
Jersey Advocates for Immigrant Detainees, filed Jan. 26, 2015.



Petitioners’ economic consultant.16 On the other hand, the studies presented by the economic 

consultants for Securus17 and GTL18 contain obvious, and fatal, flaws and should be rejected.  

In sum, the largest ICS providers appear to have come to accept a “one-size-fits-all” 

solution for ICS rates. The Joint Proposal now calls for uniform ICS rates that are actually less 

than the interim ICS rate caps challenged by the same parties at the Court of Appeals.  However 

curious this new position may be, though, the Joint Proposal does not propose just, reasonable, 

and fair rates, and instead illustrates an attempt to freeze rates at a level that would provide 

overly generous returns for the vast majority of their calls for an extended period of time.

Therefore, the Petitioners urge the FCC to adopt the rate proposal contained in its comments.

II. ANCILLARY FEES MUST BE REGULATED SO TO NOT UNDERMINE ICS 
RATE REFORM. 

While the FCC has stated that kickbacks have led to the distorted ICS market, several 

parties focused instead on the ancillary fees.  The Petitioners’ comments established that the 

FCC has jurisdiction to regulate ancillary fees and urged the FCC to adopt a limited menu of 

ancillary fees, and prohibit all other fees.  Under the Petitioners’ proposal, therefore, an ICS 

customer would only be charged a per-minute ICS rate, and the following fees, where applicable:

Processing Fees (Live, IVR, Website): $3.00

Money Transfer Fees:    $5.95

Billing (paper only):    $2.00

Other charges, such as single-call or text-to-connect fees, must comply with the per-minute ICS 

rate adopted by the FCC, and must not serve as a backdoor avenue for ICS providers to further 

gouge their customers, and must avoid paying kickbacks to the correctional authorities.

16 See Exhibit A. 
17 Id. Securus argues that demand was largely inelastic, and thus increased call volume 
would not off-set losses due to a reduced rate.  
18 Id.  GTL argued that costs will not be recovered if the rate is set too close to the median 
cost level.



Commenters appear to be unified behind the FCC’s intent to regulate ancillary fees.  The 

ICS providers submitting the Joint Proposal filed comments arguing that the FCC may not have 

jurisdiction but urged the FCC to adopt their proposal which establishes caps for ancillary fees.  

Pay Tel also supports the regulation of ancillary fees, as well as ICSolutions and NCIC.  Lattice 

appears to argue that the FCC lacks the jurisdiction to set caps on ancillary fees but also

expresses its support for the Joint Proposal which proposes to set caps on ancillary fees.

What should be clear from the comments submitted thus far is that ancillary fees are a 

primary profit-generating device for ICS providers, and they exist completely outside of the 

revenue-sharing agreements ICS providers have in place with correctional authorities.  These 

fees are imposed on ICS customers as soon as a call is initiated and are part and parcel of the 

ICS call.  While there may be free options that are available (i.e., mailing a check to the ICS 

provider), those solutions do not provide any solace to the ICS customer whose loved one has 

just been arrested and will be released before the check ever gets delivered to the ICS provider.  

While free options are important to have for long-term prison inmates, the “churn” that is cited 

so frequently by certain parties completely eliminates the chance for their use for a large share 

of the ICS calls.  Instead, ICS providers have customers that receive calls from short-term 

inmates at their mercy, and the FCC must ensure that ICS customers must have low-cost options 

to complete their calls. 

Another false argument presented by parties opposed to the FCC’s ancillary fees 

jurisdiction is that the FCC does not regulate fees for other telecommunication services.19

Instead, they point out FCC’s billing rules and other requirements but claim that the FCC does 

not regulate the underlying fee.20 What is forgotten, however, is that no other 

telecommunication service provider has government-sponsored monopoly control over the 

19 GTL SFNPRM Comments, pg. 32.
20 Id., pg. 29.



customer.  If a cable or wireless subscriber doesn’t like being billed for a paper bill each month, 

she can move her service to a provider that does not charge for such services.

On the other hand, an ICS customer does not have that fundamental choice.  Instead, 

there is only one ICS service provider for the facility in which their loved one is being held, and 

the customer is forced to pay whatever fees are imposed without choice. As noted above, this 

factor is even more important for short-term inmates that are released before an ICS customer 

has the opportunity to take advantage of lower-cost ancillary fee opportunities. Therefore, 

analogies to other industries that face substantial competition for consumers miss the point.

Furthermore, the ancillary fees currently comprise a large portion of the ICS customer’s 

expenditures for each call.  As explained by several parties, it is common for a significant portion

of the money deposited into an ICS account to cover ancillary fees and not the underlying ICS 

call. Under the Joint Proposal, an ICS customer would pay $7.95 to deposit $25.00 into a 

prepaid account and then pay an 8% validation fee for each call.  

In this example, if a 15-minute call is $3.00, the ICS customer would pay an additional 

$8.19 to make that single call.  If the ICS customer makes five calls, he would pay $15.00 in 

phone rates and $9.15 in ancillary fees.

As noted above, if a cable subscriber spent more than one-third of her monthly 

subscriber fee on ancillary fees, she could call another cable provider, one of the two satellite 

carriers, or simply cancel her service.  A wireless consumer could apparently take a chainsaw to 

her bill and switch companies to get a lower rate.21

But an ICS customer cannot switch ICS providers.  Based on their comments, 

correctional authorities have no intention to open their facilities to competition in the near 

future.  Ancillary fees are non-profit-sharing revenue for ICS providers, which have enabled at 

21 See http://adage.com/article/cmo-strategy/sprint-slices-verizon-t-latest-national-ads 
/296113/. To the extent that the ICS industry seeks to align their policies with those of the 
airline industry, See GTL SFNPRM Comments, pg. 32, the Petitioners suggest they target 
Southwest’s “Bags Fly Free” policy instead of Spirit Airline’s charges for bringing a carry-on bag.    



least one company to pay 96% of its ICS call revenue as a kickback to Escambia County, 

Florida.22 Assuming that the FCC adopts uniform ICS rates, and absent FCC regulation of 

ancillary fees, we will see more gouging situations like Escambia County, and the FCC’s goals for 

just, reasonable and fair ICS rates and charges will be undermined. Therefore, the Petitioners 

urge the FCC to regulate ICS ancillary fees and to adopt the Petitioners’ proposed rate schedule.   

III. THE FCC DOES NOT NEED TO REGULATE KICKBACKS TO ENSURE JUST, 
REASONABLE, AND FAIR ICS RATES AND FEES.  

As noted in the Petitioners comments, the issue of FCC regulation of kickbacks to 

correctional authorities lacks consensus.  The major ICS providers argued that the FCC should 

limit kickbacks to amounts that would reimburse ICS expenses for correctional authorities.  Pay 

Tel believes that “the hands of vendors and facilities…[must be]…constrained by regulatory 

action.”23 ICSolutions and Lattice disagree that the FCC has the requisite statutory authority.

Not surprisingly, correctional authorities have argued that they use funds received from 

ICS providers to fund inmate welfare programs and that they have expenses associated with the 

provision of ICS for inmates.  The National Association of Sheriffs conducted a very small 

survey, and presented the results that are informative but fail to provide definitive answers.24

Correctional authorities in Georgia and Arizona also submitted comments attempting to 

establish ICS-related administrative costs that should be reimbursed.  Finally, several 

California-based sheriffs filed comments attempting to document their expenses and 

articulating the need for continued funds for their inmate welfare funds. 

22 CenturyLink Ex Parte Submission, dated August 28, 2014 (“bidders were obliged to 
utilize ancillary fees to cover costs that otherwise could not be recovered in per-minute rates 
after deducting the County’s required commissions.”).
23 Pay Tel SFNPRM Comments, pg. 59-60.
24 SFNPRM Comments of the National Sheriffs’ Association, filed Jan. 12, 2015.  As noted 
infra, there is a fundamental question whether families of inmates should be paying the annual 
benefit package for a detention officer, or for that officer’s supervisor, and his/her benefit 
package.  Moreover, since very few survey respondents provide complete answers, it is 
impossible for anyone to determine how the information should be weighted.



What should be clear from this discussion is that the FCC should stick to its indisputable

statutory authority and establish just, reasonable, and fair ICS rates and ancillary fees, and not 

wade into the waters of regulating kickbacks.  It is likely that any attempt by the FCC to regulate 

kickbacks will merely lead to new and innovative strategies by ICS providers and correctional 

authorities to divvy up ICS revenue.  Contract administration fees, special technology funds and 

ADP-based payments are already in use by the parties to make sure that correctional authorities 

receive their portion of the ICS revenue earned from the families of the incarcerated.  Moreover,

cottage industries such as “rate validation” and “management of ICS environments” have 

cropped up.25

Furthermore, the FCC has no way to determine if the information provided by the 

correctional authorities is accurate.  For example, the Arizona Department of Corrections filed 

comments stating that they are “statutorily required to earmark proceeds and commissions from 

ICS to pay for inmate education and programs.”26 What the Arizona DOC did not tell the FCC is 

that the first $500,000 of its “proceeds and commissions” from ICS goes into a general building 

fund that has nothing to do with inmate welfare or education.27

Another example of the lack of complete data from correctional authorities comes from 

sheriffs in California.  Several of the sheriffs cited Section 4025 of the California Penal Code that 

requires each county to establish an Inmate Welfare Fund (IWF) to hold ICS kickbacks and 

commissary earnings.28 The money is intended to be used for inmate welfare and education, but 

as the Petitioners’ previously noted, the County of Los Angeles set aside 49% of the IWF monies 

25 Praeses SFNPRM Comments, pg. 3.
26 Arizona Department of Corrections Comments, pg. 1. (citing A.R.S. § 41-1604.03).
27 A.R.S. § 41-1604.03(b).  The building fund (A.R.S. §41-797) may be used on “building 
renewal projects that repair or rework buildings and supporting infrastructure that are under 
the control of the state department of corrections and that result in maintaining a building's 
expected useful life.”).
28 See e.g., SFNPRM Comments of the Sheriff of Alameda County, filed Jan. 16, 2015; 
SFNPRM Comments of the Sheriff of Imperial County, Jan. 12, 2015; SFNPRM Comments of 
the Sheriff of Orange County, filed Jan. 6, 2015.



for general purposes, and Orange County use 74% for staff salaries.29 Since each county sheriff 

is required to prepare an annual IWF report and submit the report to its Board of Supervisors, 

the Petitioners requested copies of these reports to determine how the IWF money is being used.

One of the more alarming discoveries is that the money is not being used.  Below is 

a summary of several counties (representing the leadership of the California Sheriffs 

Association)30 who have significant balances in their IWFs:31

County
Annual

ICS Commissions IWF Balance
Stanislaus County Not available $1,071,554
Amador County $13,000 $178,117
Kern County $1,554,783 $6,548,382
Santa Barbara County $645,533 $334,000
San Joaquin County $382,178 $1,089,927
Contra Costa County $693,778 $1,439,048
Alameda County $1,629,046 $5,533,022

From this snapshot, several conclusions can be reached.  First, several California counties 

apparently receive more in kickbacks that what they spend for inmate welfare programs and 

education each year.  Second, several counties have multiple years of reserves built up, such as 

Kern County, which could cease demanding kickbacks for four years before it used all of the 

funds in their IWF.  This is important because the correctional authorities have claimed that 

they need several years of “transition” before any new ICS rate comes into effect.

Perhaps most alarming, however, is that families of the incarcerated continue to pay into 

the county IWFs even though the money is not be used to benefit the inmates.  In Amador 

County, a local fifteen-minute call costs $7.00 and in San Joaquin County it runs $4.65, but the 

revenues transferred to the county sheriffs do not benefit the inmates.  Thus, families are being 

29 Petitioners NPRM Reply Comments, filed April 23, 2013, pg. 26.
30 SFNPRM Comments of the California State Sheriffs’ Association, filed Dec. 19, 2014 
(“California does not suffer from the infirmities, real or perceived, that can arise from failing to 
direct the proceeds of these types of payments to the specific benefit of inmates.”).
31 See Exhibit B. The Imperial County IWF has a running balance of $1,117,327.54.



forced to pay ICS rates and ancillary fees that are not being used for their intended purposes in 

order to stay in touch with their loved ones.

The Petitioners do not support taking money from family members of those that are 

incarcerated to pay for the inmate’s keep.  The public has decided to incarcerate these 

individuals, and a system the requires family members to provide direct monetary support to 

the prison or jail is something straight out of debtor prisons of the 1700’s.  

However, absent the much-needed overhaul of the nation’s criminal justice system, 

money taken from the families under the government-sponsored monopoly should actually be 

used for its stated purpose.  If running excessively high balances in IWF accounts is happening

in a state that has taken the minimal oversight step of requiring IWF reports to be produced on 

an annual basis, then one can only imagine what is happening in the other 49 states and 

thousands of smaller jurisdictions with no regulations or reporting requirements.

CONCLUSION

There should be no question that the Petitioners would like to see a day where the ICS 

rates and ancillary fees are low, and that state, county and local correctional authorities only 

receive funds for the limited reimbursement of their ICS-related expenses.  The Petitioners have 

been working toward that goal for 15 years.  

However, the FCC must not take steps at this point to quantify what ICS-related costs 

may be associated with the service or ban kickbacks so that ICS providers just reap even larger 

profits.  Instead, the FCC should adopt ICS rates and ancillary fees that benefit the ICS 

customer, and leave the providers and correctional authorities to divvy up the funds.  Otherwise, 

the Petitioners fear that the FCC’s most-appreciated efforts will be undermined.

The FCC has the statutory to establish just, reasonable, and fair ICS rates and ancillary 

fees.  It also has the requisite authority to preempt state or local regulations that undermine the 

FCC’s efforts to regulate ICS.  The ICS Providers have supported the adoption of uniform ICS 



rates for all types of calls and have put forth recommendations on ancillary fees.  The Petitioners 

urge the FCC to use its statutory authority to adopt meaningful reform, and deliver just, 

reasonable and fair ICS fees at long last. 

Respectfully submitted,

By:/s/  Deborah M. Golden, Esquire 
Deborah M. Golden, Esquire  
D.C. PRISONERS' PROJECT
WASHINGTON LAWYERS' COMMITTEE 
FOR CIVIL RIGHTS AND URBAN AFFAIRS
11 Dupont Circle, NW, Suite 400 
Washington, DC  20036 
Telephone 202-319-1000 
Fax 202-319-1010     
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EXHIBIT A



Before the
Federal Communications Commission

Washington, D.C. 20554 

In the Matter of 

Rates for Interstate Inmate 
Calling Services 

)
)
)
)

WC Docket No. 12-375  

January 27, 2015

REPLY TO COMMENTS ON SECOND FURTHER NOTICE OF 
PROPOSED RULEMAKING

 Coleman Bazelon declares as follows: 

I. Purpose
1. My name is Coleman Bazelon.  Previously, I filed a Declaration,1 a Reply Declaration,2 Ex 

Parte Comments on the FCC Mandatory Data Collection Further Notice3, and a study on 
reasonable rates based on the cost data submitted by ICS providers4 in WC Docket No. 
12-375.  

1 “Declaration of Coleman Bazelon,” Martha Wright, et al, D.C. Prisoners’ Legal Services Project, Inc., 
Cure, Prison Policy Initiative, and the Campaign for Prison Phone Justice, Implementation of the Pay 
Telephone Reclassification and Compensation Provisions of the Telecommunications Act of 1996 et 
al., WC Docket No. 12-375, March 25, 2013, Exhibit C. 

2 “Reply Declaration of Coleman Bazelon,” Martha Wright, et al, D.C. Prisoners’ Legal Services Project, 
Inc., Cure, Prison Policy Initiative, and the Campaign for Prison Phone Justice, Implementation of the 
Pay Telephone Reclassification and Compensation Provisions of the Telecommunications Act of 1996 
et al., WC Docket No. 12-375, April 22, 2013, Exhibit A. 

3 “RE: Rates for Interstate Inmate Calling Services,” Lee Petro, WC Docket No. 12-375, September 17, 
2014, Attached FCC Mandatory Data Collection Further Notice. (Hereafter, “Comments on Cost 
Submissions”) 

4 “Comments of Martha Wright, et. al., The D.C. Prisoners’ Legal Services Project, Inc., And Citizens 
United For Rehabilitation of Errants,” Deborah M. Golden, Esquire, WC Docket No. 12-375, January 
12, 2015, Exhibit A. (Hereafter, “Rate Proposal”) 



2. I have been asked to review the economic support in three filings submitted in response 
to the SFNPRM5 in WC Docket No. 12-375. They are comments by Pay Tel 
Communications, Inc. (Pay Tel)6,  Securus Technologies, Inc. (Securus)7, Global Tel*Link 
(GTL)8.  

II. Pay Tel
3. The Expert Report of Don J. Wood reviews the cost data submitted by ICS providers and 

suggests that the data supports a rate structure of around $0.067 per MOU for prisons and 
around $0.19 per MOU for Jails.9  This proposal is similar to, and broadly supports, my 
proposed base rate of $0.08 per MOU and premium of $0.10 per MOU for facilities with 
fewer than 350 beds.10 

4. Similar to my findings, Mr. Wood found that much of the data submitted was imperfect, 
overstated, and unreliable with significant cost allocation issues.  He excludes the cost 
data submitted by Combined Public Communications, Custom Teleconnect, and Correct 
Solutions.11 

5. Mr. Wood compares the costs allocated to jails from five ICS providers that serve both 
Jails and Prisons—Securus, GTL, IC Solutions, Telmate, and Century Link—to the cost of 

5 “Rates for Interstate Inmate Calling Services, Second Further Notice of Proposed Rulemaking, 29 FCC 
Rcd 13,170 (2014). (Hereafter, “SFNPRM”).  

6 “Expert Report of Don J. Wood,” Don J. Wood, WC Docket No. 12-375, January 12, 2015. (Hereafter, 
“2015 Wood Report”). 

7 “FTI Consulting, Inc. Report on Price Elasticity of Demand for Interstate Inmate Calling Services on 
Behalf of Securus Technologies, Inc.,” Attachment to “Comments of Securus Technologies, Inc. on 
Second Further Notice of Proposed Rulemaking (Confidential Version),” Stephanie A. Joyce and 
Radhika U. Bhat, WC Docket No. 12-375, January 12, 2015. (Hereafter, “FTI Report”). 

8 “Declaration of Stephanie E. Siwek and Christopher C. Holt in Support of Comments of Global Tel*Link 
Corporation on Second Further Notice of Proposed Rulemaking,” Stephen E. Siwek and Christopher 
C. Holt, Attachment to “Comments on Global Tel*Link Corporation on Second Further Notice of 
Proposed Rulemaking,” WC Docket No. 12-375, January 12, 2015. (Hereafter, “Siwek/Holt 
Declaration”) 

9 “2015 Wood Report”. 

10 “Rate Proposal,” p. 6.  I have not fully examined the differences in our cost calculations, but note that 
Mr. Wood does not break out collect calling as a separate category. 

11 “2015 Wood Report,” p. 15-16. 



serving jails of three jail only providers—Pay Tel, NCIC, and Lattice Incorporated.  He 
finds that both sets of providers 2013 data resulted in a cost of approximately $0.19 per 
MOU in Jails.12  By comparing allocated jail costs to jail only costs, Mr. Wood proves that 
the differential is not due to allocation methodologies but rather represents a difference 
in the costs to provide ICS. 

6. Mr. Wood also conducts an analysis to determine that Jails with ADP of 0-99 are 92% 
more expensive than average, Jails with ADP of 100-349 are 38% more expensive than 
average, and Jails with 350-999 ADP are equal to average.13  This analysis supports my 
proposal that the true difference in costs to providing ICS is for these significantly smaller 
facilities. 

7. To determine the cost of serving Prisons, Mr. Wood subtracts the cost of serving Jails 
from total costs and divides by prison minutes to arrive at a cost of $0.1032 per MOU to 
serve prisons.  To support that costs are overstated in the large providers’ submissions, 
Mr. Wood reviews rates from GTL and Securus contracts at prison facilities with no site 
commissions and notes they average $0.067 per minute.  Between the reported prison 
average of $0.1032 per MOU, the average of facilities with no site commissions of $0.067 
and 2013 Securus reported costs (inclusive of all costs except site commissions) which 
average on a minute weighted basis to $0.044 per MOU,14  Mr. Wood proposes that it is 
reasonable to conclude that the cost to provide ICS in prisons is around $0.067 per 
MOU.15 

8. Mr. Wood also provides an analysis of the Joint Provider (Securus, GTL, and Telmate) 
Proposal.16  He calculates the average revenue the providers would receive given call 
volumes reported in the Mandatory Data Collection and the proposed rates of $0.20 for 
debit/prepaid and $0.24 for collect and compares this to their reported costs.  He finds 
that the proposed rates would lead to a collective $200 million per year of excess revenue 

12 “2015 Wood Report,” p. 20. Providers’ costs are weighted by MOU. 

13 “2015 Wood Report,” p. 23. 

14 “Rates for Interstate Inmate Calling Services, WC Docket No. 12-375, Report and Order and Further 
Notice of Proposed Rulemaking,” Released: September 26, 2013, ¶75, footnote 277. The $0.044 per 
minute average is calculated by the FCC in this report and represents the total average cost per 
interstate minute of use, excluding commissions and weighted by call volume for the facility groups 
based on data included in Securus 2013 Comments, Expert Report of Stephen E. Siwek.  

15 “2015 Wood Report,” p. 27.  

16 “WC Docket No. 12-375 Industry Proposal Letter,” Brian D. Oliver, Richard A. Smith, and Kevin O’Neil, 
September 15, 2014. 



over their costs for Securus, GTL, and Telmate.  Mr. Wood also finds that, under this rate 
proposal, end-users at larger Jails and Prisons would be paying almost $240 million more 
per year than necessary to recover costs in order to subsidize shortfalls at the small 
facilities.17 

III. Securus/ FTI
9. Securus submitted a report by FTI Consulting, Inc. that analyses issues about elasticity of 

demand for ICS services.18  The report argues that the 38.2% decrease in rates and 
accompanying 67.4% increase in interstate volume from 2013 to 2014 overstates elasticity 
of demand for interstate rates because of several confounding factors, including 
cannibalization of local minutes and other non-rate factors that account for some of the 
increase in demand.  The report finds that after taking account of all of the confounding 
factors, the 38.2% decrease in price was responsible for only a 15.5% increase in interstate 
minutes of use.19  The Report concludes, “This analysis indicates that any further 
reduction in rates will result in additional loss of revenue, meaning that Securus WILL 
NOT recover the costs identified in the FTI Cost Report.”20 

10. Before elaborating the concerns about why the analysis that led to the 15.5% increase in 
minutes clearly underestimates the increase in interstate minutes that can be attributed to 
Interstate rate declines, two higher level comments are in order.  First, as discussed in my 
comments on the FCC Mandatory Data Collection Further Notice, the FTI Cost Report 
submitted by Securus clearly overstates recoverable costs, for example by inflating returns 
to equity and including financing costs.21  Second, it should not be a surprise that lower 
rates lead to less revenue for Securus; otherwise as a profit maximizing company they 
would have already lowered rates to increase revenues and profits. Consequently, that 
Securus’ revenues will decrease, as Securus argues, is to be expected. Third, the goal of a 
rate cap is not to allow Securus to recover its current reported costs, but rather the 
reasonable costs associated with providing ICS service.   

17 “2015 Wood Report”, p. 32. 

18 “FTI Report”. 

19 “FTI Report”, p. 21. 

20 “FTI Report”, p. 21. 

21 “Comments on Cost Submissions”, ¶18 - ¶20.  



11. The FTI Report makes several conceptual and methodological errors that tend to 
overstate the amount of the increase in Interstate MOUs that can be explained by factors 
other than the decrease in Interstate rates.  I review a sample of them here. 

12. Ignoring the Intrastate segment distorts the analysis of substation.  The FTI Report argues 
that some portion of the increase in MOUs in the Interstate market is cannibalized from 
the Local market.  In principle, this is to be expected—as the relative price of Interstate 
calls decreases, consumers would be expected to substitute toward more of the now 
cheaper service.  According to the FTI Report, Interstate MOUs increased  
and Local MOUs deceased by .22  The analysis in the FTI Report assumes these 
are the only changes even though the report notes that there was an increase of  

 MOU in the Intrastate segment, which accounts for almost of Securus’ 2014 
MOUs.23  Consequently,  of the loss in the Local segment was made up in the 
Intrastate segment.  Leaving out the growth in the Intrastate segment, and not accounting 
for substitution between the three markets clearly overstates the amount of substitution 
between the Local and Interstate segments. 

13. Ignoring state prisons distorts the analysis.  The FTI Report did not include data from 
state prisons because their Interstate rates averaged  in 2013 and FTI claims that the 
Interstate rate changes “had no discernable impact on those facilities.”24  No evidence was 
provided that rates at these facilities did not change.  Nevertheless, when looking at 
substitution between segments all information is relevant, even for facilities that did not 
experience significant rate changes.  For example, the FTI Report ignores an obvious and 
potentially useful natural experiment.  The FTI Report notes that the excluded state 
prisons had an increase in MOU of  between 2013 and 2014.25  This rate of increase, 
presumably not caused by rate declines, is significantly lower than the increase in MOUs 
that the FTI Report argues was also caused by non-rate factors.  This decline at state 
prisons potentially provides a useful baseline of non-price changes in Interstate MOUs.26 

14. Removing unhelpful observations biases the results.  When estimating the relationship 
between rates and usage, the FTI Report chose to exclude from the analysis so-called 
outliers.  No statistical analysis was presented to suggest that these so-called outliers were 

22 “FTI Report”,  Figure 1. 

23 “FTI Report”,  Figure1. 

24 “FTI Report”, p.  7. 

25 “FTI Report”, p.  7, footnote 8. 

26 Also apparently unanalyzed in the FTI Report is the baseline changes in the Local and Intrastate 
segments for state prisons, again ignoring potentially useful baseline information. 



anything more than unhelpful observations.  As Figure 6 of the FTI Report visually 
illustrates with respect to smaller facilities, the relationship between price and usage that 
they chose to use has about half the effect as suggested by the overall data.27 The 
restricted data set they use strongly underestimates the relationships between interstate 
rates and interstate usage that is reported in their Figure 9. 

15. Analysis of significant non-price impacts on demand is unsubstantiated.  The FTI Report 
argues that some increase in usage of interstate services would have happened absent any 
changes in rates.  They note three main areas of non-price demand increases.  First, they 
argue that contract churn caused , or , of the increase in Interstate 
MOUs.28 This may be facially true, but no analysis was presented that suggests the 
increase in MOU was not caused by lower Interstate rates, albeit at new instead of 
existing facilities.  Second, the FTI Report argues that improving economic conditions 
lead to an increase in demand for Interstate services.  This may be true, but their estimate 
is based on a single-year, straight-line extrapolation, not an actual analysis of the impact 
of higher economic activity on ICS service demand.29  Third, the FTI Report includes an 
exogenous  (or ) increase in demand that allegedly results from 
“Securus Initiatives.”30  No hint is given as to what these “demand-stimulating initiatives” 
might be, or even could be other than lowering price.  Regardless, this significant 
adjustment to Interstate demand is completely unsubstantiated and cannot be relied upon 
without much more explanation. 

16. For at least the reasons above, the FTI Report’s analysis of own price elasticity of demand 
for Interstate services severely underestimates the responsiveness of demand for 
Interstate services to their price. 

IV. GTL/Siwek and Holt
17. GTL submitted a Declaration by Stephen Siwek and Christopher Holt that examined the 

distribution of costs submitted to the FCC.  They note that, given variation in costs, it is 
important to recognize that rates set at or near medians will inevitably not recover costs 
of facilities that are above that median cost level.  As an initial matter, their analysis is 

27 “FTI Report”, Figure 6. 

28 “FTI Report”, p. 18. 

29 “FTI Report”, p. 18.  In fact, the authors recognized the shortcomings of this part of their analysis and 
qualified this analysis by prefacing it with the following disclaimer: “While admittedly based on 
limited data and analysis to this point,…” 

30 “FTI Report”, p. 19. 



essentially useless because they take the costs at a facility as the unit of analysis for their 
statistical calculations, giving a small facility with fewer than 350 beds the same weight as 
a larger facility with more than 5,000 beds.  Because they do not weight their 
observations by costs or usage, they do not provide any information about how much of 
industry reported costs would be above any given rate level and, therefore, do not 
provide information helpful in setting rates. 

18. Beyond the obvious failing of the analysis, it also does not consider other factors that are 
needed to properly interpret the relevance of distributions of costs.  First, because the vast 
majority of costs reported to the FCC were allocated costs (mostly allocated by revenue or 
MOUs), it is not a foregone conclusion that costs would not be recovered at any given 
facility.31  The correct test of uneconomic rates or of uneconomic cross subsidies is 
whether or not total costs are recovered across all facilities and incremental costs are 
recovered at every facility.  No analysis was provided on either of these points. 

19. Second, to the extent costs vary by facility size, or by service, then rates should reflect 
these differences in cost drivers.  The outlier problem raised by Siwek and Holt, if it 
exists, is an issue that should be analyzed separately for each rate.  For example, by 
charging separate rates for small facilities (350 beds or under) and large facilities (over 
350 beds), most of their measured outliers disappear. 

V. Conclusion
20. On behalf of Pay Tel, Mr. Don J. Wood found that cost data was overstated and 

imperfect, largely driven by issues due to allocation decisions.  However, Mr. Wood 
determines a rate structure that could reasonably cover costs based on the more reliable 
submissions of $0.067 per MOU for prisons and $0.19 per MOU for Jails.  His analysis 
broadly supports my proposed base rate and small facilities premium. 

21. On behalf of Securus, FTI concludes that further reduction in rates will result in 
additional loss of revenue.  FTI makes several conceptual and methodological errors in 
their analysis that underestimates the responsiveness of demand for Interstate services at 
lower prices.  Regardless, FTI ignores a main goal of the proceeding—for ICS providers to 
recover the reasonable costs of providing ICS, rather than to maintain their current 
profitability.  Even taken at face value, the FTI analysis only shows that lower rates 
would lead to lower revenues for Securus, not whether or not those lower revenues 
would cover costs of providing ICS service. 

31 This point is completely separate from the fact that reported costs are exaggerated.  See, “Comments on 
Cost Submissions” and “Rate Proposal”. 



22. On behalf of GTL, Siwek and Holt claim that rates set at or near medians will inevitably 
not recover costs of facilities that are above that median cost level due to the distribution 
of costs around such median.  Siwek and Holt’s analysis, however, does not provide any 
information helpful for setting rates because they ignore factors that are needed to 
interpret the significance of the cost distribution.  They do not weight data by cost or 
usage, they do not correctly test for uneconomic rates/cross subsidies by analyzing 
whether total costs are recovered across all facilities and incremental costs are recovered 
at every facility, and they do not consider that when rates reflect differences in cost 
drivers the spread in rates is greatly diminished. 



EXHIBIT B



 

 
Budget Unit 4081 0028509 
Enterprise Fund 
 
 

 
The Jail Commissary/Inmate Welfare Fund was established under Penal Code Section 4025 and can 
be used only for the benefit, education or welfare of inmates.  Profits generated from commissary sales 
and phone revenue are expended based on recommendations made by the Inmate Welfare Committee 
for the benefit, education and welfare of the inmates confined within Stanislaus County detention 
facilities. The programs provided include vocational welding, landscaping, life skills and substance 
abuse treatment.  In addition, there are programs that provide the opportunity to improve reading skills 
and to obtain a General Education Development (GED) certificate.   
 

 
As of July 1, 2014, this fund had a positive retained earnings of $1,071,554 compared to the July 1, 
2013 positive retained earnings of $931,769.  This increase is primarily related to phone revenue and 
the increase in inmate population.  The Department anticipates using $262,600 of retained earnings in 
Fiscal Year 2014-2015.   
 
The actual cash balance as of July 1, 2014 is $936,260 compared to the July 1, 2013 positive balance 
of $592,273.  The difference between the cash and retained earnings is due to the non-cash items 
listed on the balance sheet, such as Depreciation and Fixed Assets. 
 

Taxes $0 $0 $0 $0 $0
Licenses, Permits, Franchises $0 $0 $0 $0 $0
Fines, Forfeitures, Penalties $0 $0 $0 $0 $0
Revenue from use of Assets $4,487 $9,038 $3,500 $0 $3,500
Intergovernmental Revenue $0 $0 $0 $0 $0
Charges for Service $6,765 $155,643 $168,193 $0 $168,193
Miscellaneous Revenue $1,681,701 $1,373,308 $1,277,500 $0 $1,277,500
Other Financing Sources $0 $0 $0 $0 $0

Total Revenue $1,692,953 $1,537,989 $1,449,193 $0 $1,449,193

Salaries and Benefits $263,035 $204,379 $243,210 $0 $243,210
Services and Supplies $1,088,880 $1,133,067 $1,420,430 $0 $1,420,430
Other Charges $52,145 $52,130 $48,153 $0 $48,153
Fixed Assets $0 $0 $0 $0 $0
Other Financing Uses $4,265 $4,990 $0 $0 $0
Equity $0 $0 $0 $0 $0
Intrafund $0 $0 $0 $0 $0
Contingencies $0 $0 $0 $0 $0

Gross Costs $1,408,325 $1,394,566 $1,711,793 $0 $1,711,793

Retained Earnings ($284,628) ($143,423) $262,600 $0 $262,600

Net County Cost $0 $0 $0 $0 $0
 



At the requested level of funding, the Jail Commissary/Inmate Welfare Fund can maintain current 
operations.  The revenue generated through the sale of commissary items and inmate phone use will 
be used to fund appropriate needs for the inmate population as determined by the Inmate Welfare 
Committee.  Title 15 of the California Code of Regulations specifies that inmate welfare funds be used 
primarily for the benefit, recreation, education or welfare of inmates.  The Inmate Welfare Committee is 
charged with this responsibility and may enter into contracts for services. 

 
Total current authorized positions— 3 
 
There are no recommended changes to the current level of staffing. 
 

 
It is recommended that a budget of $1,711,793 be approved for Sheriff – Jail Commissary/Inmate 
Welfare.  This budget is funded from $1,449,193 in estimated department revenue and from $262,600 
in retained earnings. 
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Recommended Actions: 

That the Board of Supervisors accept and file the Annual Income Statement for the Inmate Welfare Fund 
for Fiscal Year 2013-14 

Summary Text: 

The California Penal Code requires that the Board receive and file information pertaining to the jail 
inmate welfare funds annually. 

For FY2013-14, revenues exceeded expenditures by $333,790.94.  This surplus was caused by 
continued staffing vacancies and an increase in commissary sales. 

Background: California Penal Code, Title 4, Chapter 1, Section 4025(e) requires that the Sheriff’s 
Department submit 
an annual report of itemized expenses and receipts to the Board. The format follows an Income 
Statement format suggested by the Auditor-Controller’s Office and is consistent with prior years.

Fiscal and Facilities Impacts: 

Budgeted: N/A  

Narrative: 
There is no fiscal or facility impact associated with the acceptance and filing of this report. 
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SANTA BARBARA COUNTY SHERIFF’S OFFICE 
INMATE WELFARE FUND- FUND 0075 

 
ANNUAL STATEMENT OF REVENUES AND EXPENDITURES 

FISCAL YEAR ENDING JUNE, 30 2014 
 
 
 
 

 

 Revenue for Inmate Welfare Fund 

Interest 2,851.87           
Fair Market Value (FMV) Adjustment 3,709.19           
Inmate Telephone Commission 645,533.84        
Debit Calling Revenue 90,299.00         
Print Shop Sales 82,243.88         
Commissary Commission 375,460.78        
Partners for a Safer America Commission 25,200.00         

Total Revenues $1,225,298.56

 General and Administrative Expenditures

Administration 210,789.56        
Educational Program 25,111.49         
Sheriffs Treatment Program - Drug and Alcohol 256,340.65        
Inmate Services Maintenance 16.20                
Inmate Services Recreation 20,084.29         
Inmate Phone 71,974.00         
Commissary 351.53              
Indigent Programs 3,263.96           
Legal & Law Library 44,872.00         
Religious Program 121,969.74        
Print Shop / Equipment / Supplies 135,821.96        
DARDC 912.24

Total General and Administrative Expenditures $891,507.62

Net Gain for Inmate Welfare Fund 333,790.94$       
Petty Cash Closed. 300.00
Purpose of Fund 334,090.94$      







Inmate Welfare Fund
Statement of Receipts, Disbursements, and Fund Balance

Fiscal Year Ended June 30, 2013

Receipts:
                               

GTL Telephone Commissions $693,778
Canteen Commissions 713,651
WCDF Inmate Industries    69,222
MCDF Frame Shop      8,146
Investment Interest         977
Miscellaneous              6,761

Total Receipts
    $1,492,535

Disbursements:

Entertainment
Purchase of TV’s/VCR’s/DVD’s/Accessories $  
Public Performance License & Movie Rental     2,666
Inmate Work Crew Refreshments/Treats 16,302

Sub-Total             $    18,968
Recreation

Table/Board Games/Sports Equipment
        Satellite TV Service $29,741

            Sub-Total $   29,741  

Education and Welfare
Bay Area Chaplains Contractual Services          $115,058        
Office of Education Contractual Services            495,271
Library Program            214,984
Inmate Legal Services 43,779
MCDF Landscape Program 36,182
WCDF Inmate Industries            201,038
BART and Bus Tickets                          53,250  
MCDF Frame Shop Program              19,496

Sub-Total             $1,179,058



Personal Care/Hygiene
Hair Clippers, Curling Irons, Hair Dryers,
Electric Razors, etc. $12,341

Sub-Total      $    12,341   

Equipment Maintenance
Furniture, Electronic, etc.             $10,266

Sub-Total      $    10,266

Other
Staff Salaries/Benefits           $142,060
Staff Travel Expenses                                                1,524
Communication     1,481
Office Supplies      142
Office Equipment     1,279
Specialized Services & Supplies   22,198

Sub-Total     $   168,684

Total Disbursements
     $1,419,058

Receipts less Disbursements      $     73,477

Cash Reserved for Operating Expenses     $1,365,571

Total     $1,439,048








