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To: Marlene H. Dortch, Secretary
Attn: Chief Administrative Law Judge Richard L. Sippel

JOINT OPPOSITION TO PETITION TO DENY CONFIDENTIALITY 
DESIGNATIONS OF MARITIME AND CHOCTAW

Maritime Communications/Land Mobile, LLC (“MCLM”), Choctaw 

Telecommunications, LLC, and Choctaw Holdings, LLC (“Choctaw”), by their respective 

attorneys, hereby oppose the Petition to Deny (the “Petition”) transcript confidentiality 

designations filed by Environmental LLC and Verde Systems LLC (collectively “Petitioners”).  

As discussed below, the Petition contains numerous false and misleading statements, incorrectly 



2

applies the Protective Order, and is untimely. Choctaw and MCLM certainly should not be 

required to justify confidentiality designations based on blatantly false statements.1

I. THE PETITION IS RIFE WITH FALSE AND MISLEADING STATEMENTS

A. Petitioners Falsely Assert That the Information Is in the Public Domain

Petitioners claim that the Commission has already denied confidential treatment to the 

business plans of Choctaw and MCLM because of public disclosures in a bankruptcy 

proceeding.2 According to Petitioners:

The Commission denied the Maritime-Choctaw Second Thursday
petition in a public order.  After the denial, they petitioned for 
reconsideration and sought to designate their pleadings as 
confidential.  On the contrary, however, in response to an FOIA 
request, the Commission determined to release those pleadings.  
Thus, the Commission has already determined that Maritime-
Choctaw’s alleged business activities and plans are not entitled to 
confidential treatment because of the public disclosures in the 
bankruptcy.3

These statements are false and misleading.

Petitioners are correct that Choctaw and MCLM filed pleadings in connection with their 

Second Thursday petition subject to a request for confidential treatment under the Commission’s 

rules.  Petitioners are also correct that Mr. Havens requested that the Wireless 

Telecommunications Bureau (“Wireless Bureau”) release these confidential pleadings pursuant 

to the Freedom of Information Act (“FOIA”).  From here, however, the Petitioners deviate from 

the truth.  First, the Wireless Bureau did not release the confidential pleadings in their entirety 

under FOIA.  To the contrary, the Wireless Bureau upheld the bulk of the redactions made by 

1 See 47 C.F.R. § 1.17 (requiring truthful and accurate statements to the Commission), § 1.52 (attorney 
signature on pleading indicates material is true and correct), § 1.24 (requiring attorneys to conform to the 
standards of ethical conduct).  
2 Petition of Environmental LLC and Verde Systems LLC to Deny, EB Docket No. 11-71, at 3 (dated Jan. 
28, 2015) (“Petition”).
3 Id. at 3-4.
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Choctaw, thereby confirming the confidential nature of the redacted material.4 Second, the 

redacted material related to financial information provided by Mr. DePriest and did not involve 

any “business activities and plans” of Choctaw, as the Petitioners suggest.5 Finally, nothing in 

the FOIA decision indicated that the limited disclosure was due to public disclosures made in the 

bankruptcy proceeding.6 Quite the opposite – the Wireless Bureau expressly rejected Mr. 

Haven’s premise that the DePriest bankruptcy proceeding justified public disclosure of the 

materials Mr. Havens sought:

Though Mr. Havens asserts that this information may have to be 
disclosed in a bankruptcy proceeding and therefore should be 
disclosed pursuant to the FOIA Request, a bankruptcy court’s 
possible actions do not supersede Exemption 6. . . .  We conclude 
that Exemption 6 is applicable.

The Petition should be dismissed on this basis alone.

B. Petitioners Falsely Assert that No Competitive Harm Exists

Petitioners assert that release of the transcript information would cause no competitive 

harm because there is no competition between MCLM-Choctaw and Skytel entities to sell 

spectrum to Amtrak for positive train control.7 This argument is likewise false and misleading.

There is substantial competition regarding the sale of spectrum to Amtrak for positive 

train control. Indeed, absent competition with MCLM to sell spectrum to Amtrak, Mr. Havens 

would have had no reason to try and secure access to MCLM’s confidential response to

Amtrak’s Request for Proposal (“RFP”).  In reality, however, Mr. Havens took extraordinary 

4 See Email from Amanda Huetinck, Attorney, Mobility Division, Wireless Bureau, FCC, regarding FOIA 
2015-058 (dated Jan. 9, 2015) (attached as Exhibit 1).
5 Id.; Letter from Roger Noel, Chief, Mobility Division, Wireless Bureau, FCC, to Waren Havens et al.,
FCC FOIA Control No. 2015-058 and Related Requests for Confidential Treatment (Dec. 17, 2014) 
(attached as Exhibit 2) (confidential material omitted). The Wireless Bureau withheld disclosure of most 
of the redacted material regarding Mr. DePriest’s personal finances, agreeing with MCLM that it is within 
the scope of FOIA’s privacy exemption.
6 Exhibit 2.
7 Petition at 5.
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steps to secure access to this confidential business document.  Mr. Havens established a 

relationship with a disgruntled former MCLM employee – Steve Calabrese; compensated him;

and secured through Mr. Calabrese access to MCLM’s confidential response to the RFP.8 Mr. 

Havens testified under oath that he had been monitoring MCLM’s website looking for 

information on the RFP response, but was unable to obtain such information until Mr. Calabrese 

provided a direct link to the plan.9

The fact that Mr. Havens took such unusual steps to secure access to MCLM’s response 

to the RFP clearly supports the notion that he had a competitive interest in that material. 10

Furthermore, given the steps that Mr. Havens is clearly willing to take to obtain confidential 

information, it is entirely reasonable for MCLM and Choctaw to seek to protect information 

regarding their business plans to the maximum extent possible. The simple fact seems to be that 

Mr. Havens will use the public disclosure of even snippets of information regarding potential 

business plans and opportunities to try and obtain additional confidential information through 

any possible means.

II. PETITIONERS MISCONSTRUE SECTION 3 OF THE PROTECTIVE ORDER

The Petition is premised on the incorrect legal proposition that, under Section 3 of the 

Protective Order, MCLM and Choctaw bear the burden of justifying each and every individual 

confidentiality designation proposed in the transcript.  To the contrary, Section 3 governs the 

admission of evidence in the proceeding and does not apply to designating transcript passages as 

confidential.  Sections 9 and 10 of the Protective Order – not Section 3 – establish the applicable 

8 See Havens et al. v. Maritime Communications/Land Mobile, LLC, Case 2:11-cv-00993-KSH-CLW, 
Redacted Transcript, at 27-35 (May 28, 2014) (“NJ Hearing Transcript”); Havens et al. v. Maritime 
Communications/Land Mobile, LLC, Case 2:11-cv-00993-KSH-CLW, Deposition of Warren Havens,
Transcript, at 234, 239, 301-05 (Mar. 11, 2013) (“Havens NJ Deposition Testimony”).
9 Havens NJ Deposition Testimony at 301-05.
10 Mr. Havens also obtained from Mr. Calabrese a copy of a draft business plan prepared by Critical RF, a 
subsidiary of MCLM. NJ Hearing Transcript at 31.
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legal standards for transcript confidentiality designations.  Specifically, Section 9 governs 

Confidential and Highly Confidential Information during oral hearing testimony and Section 10 

governs the designation of Confidential or Highly Confidential Information in transcripts.  

Nothing in Sections 9 or 10 places a burden on the designating party to justify each 

confidentiality designation in the transcript.

Under Section 10 of the Protective Order, the parties are expected to work cooperatively 

to make confidentiality designations.  Moreover, nothing in Section 10 contemplates a Petition to 

Deny.  If parties reach an impasse over transcript confidentiality designations in hearing 

proceedings, the issue is raised with the Presiding Judge and the parties ultimately act in 

accordance with the Judge’s instructions.  As Enforcement Bureau Counsel Michael Engle noted 

during the discussion of transcript redactions, “We’ll follow your Honor’s instruction.  We’ll do 

the best we can. . . . If we reach an impasse, we’ll have to raise that with [the Judge].”11 In 

response, the Presiding Judge stated: “Everybody go home and get this job done.  And don’t 

bother me with emails, please, motions only on – with respect to this. . . .  Let me just tell you 

this as a little story, if you will.  In the Tennis Channel v. Comcast case . . . they did find some 

stuff that was in the transcript that hadn’t been specifically identified.  And they ironed it out.  

They ironed it out among counsel.”12

Petitioners, however, declined to work cooperatively on transcript designations.  Nor did 

they informally express concerns to Choctaw and MCLM about the material designated as 

confidential or seek guidance from the Presiding Judge.  Instead, Petitioners filed a Petition to 

Deny in an attempt to unilaterally force Choctaw and MCLM to expend resources in an exercise 

– line-by-line justifications for redactions – that is not contemplated by Section 10 of the 

11 FCC Hearing Transcript, at 1708 (Vol. 13 Dec. 11, 2014) (“Transcript”).
12 Id. at 1709.
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Protective Order. This action by Petitioners is clearly a crude effort to gain some perceived 

tactical advantage over MCLM and Choctaw.  

In fact, the Petition represents a complete reversal from the position taken by their 

counsel during the hearing.  At the conclusion of the hearing, the parties sought guidance 

regarding the process for designating material as confidential.  During that discussion, 

Petitioners’ counsel stated:

Your Honor, may I interrupt because I think I can help here, okay? 
The Bureau seems to be under the misimpression that they’re 
going to have an opportunity to go through the transcript and pick 
and choose, line by line and page by page, what they want to 
attempt to exclude my client from reading, okay? That’s not what 
happened.

There’s only two parts of the transcript that could possibly be 
designated as non-public: the second half of Mr. Reardon’s
testimony, where Mr. Havens was not in the room; and the second 
half of Mr. Trammell’s testimony, where Mr. Havens was not in 
the room.

This is not a complex process where they get to go through the 
transcript and re-decide what they want to say might be 
confidential. Everything in the transcript Mr. Havens has heard.

He was sitting here through the trial. So there’s no opportunity for 
the Bureau to go back and claim that something is confidential in 
the transcript that Mr. Havens has sat here and heard.

So it’s very simple. The part of the transcript – and you read the 
time when Mr. Reardon started testifying. From that point to the 
point where he got off the stand, that’s the confidential portion of 
Mr. Reardon’s testimony. From the time that Mr. Havens left the 
room during Mr. Trammell’s testimony until the end, that’s the 
confidential portion of that transcript.

So it’s very simple. There isn’t going to be any back and forth 
where people are going to be submitting to me a further redacted 
copy of the transcript claiming that things are confidential, that Mr. 
Havens has sat here and already heard.
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So I don’t know why the Bureau is trying to make this into a 
complicated process. It’s not and I’m perfectly comfortable with 
the procedure that Your Honor outlined, which is very simple.13

Despite Mr. Stenger’s strongly held conviction that line-by-line redactions are not 

justified, Choctaw and MCLM adhered to the letter and spirit of Section 10 of the Protective 

Order by identifying that subset of the closed hearing testimony that warranted confidential 

treatment.  The Presiding Judge reviewed the designations and asked Choctaw and MCLM “to 

justify some, but not all, of their designations.”14 After further review, Choctaw and MCLM 

withdrew some of the designations questioned by the Presiding Judge.15

In an about-face from his adamant stance during the post-hearing discussion on 

designating portions of the transcript as confidential, Petitioners’ Counsel now claims that the 

Protective Order mandates a line-by-line review of the transcript and demands that the Presiding 

Judge deny confidential treatment to “every line and every page of the Maritime-Choctaw 

designations, including the ones not questioned by the Presiding Judge.”16 The Presiding Judge 

should not condone Petitioners’ tactical pivoting.  

III. PETITIONERS’ REQUEST IS UNTIMELY

The Petition also should be dismissed as untimely.  By challenging the hearing transcript 

designations, Petitioners are making a collateral attack on the confidentiality of the underlying 

written direct testimony.  As such, the Petition is grossly out of time.

Patrick Trammell and John Reardon provided written direct testimony in this case.  

Portions of their testimony were identified as confidential under the Protective Order.  Their oral 

testimony during the hearing was a summary of their written testimony and Petitioners were 

13 Id. at 1707-08 (emphasis added).
14 Petition at 2.
15 Id.
16 Id.
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presented with an opportunity to cross examine them. If Petitioners had any concerns about the 

confidential nature of the testimony from Patrick Trammell and John Reardon, they should have 

objected to the confidentiality of the written testimony pursuant to Section 3 of the Protective 

Order at the time the testimony was proffered.  Petitioners failed to do so.  In fact, Petitioners’ 

counsel failed even to sign the Protective Order until the hearing was well underway.  

The time for challenging the confidential testimony has long passed.  As the Presiding 

Judge noted during the hearing when Petitioners kept trying to reopen confidentiality 

designations:

You’re not here to recreate what was done months ago.  And so 
you’re stuck with what you’ve got and I’d say you’re a day late 
and a dollar short of all of this.  There was no preliminary, no pre-
hearing motions made that should have been made six months ago, 
at a minimum.  Probably nine months ago or, or two years ago to 
get this straightened out on the, have these documents examined by 
myself that you’re contending should be made public and we could 
have had a ruling on it, and maybe you would have won some of 
them, but you weren’t here to do it.17

Further disruptions and delays on confidentiality issues should not be countenanced.18

17 Transcript, at 1446 (Vol. 12 Dec. 10, 2014).
18 This is yet the latest in a long history of Mr. Havens and his entities seeking to improperly disrupt and 
delay the progress of these proceedings. E.g., Order, FCC 14M-44, at 2 (rel. Dec. 19, 2014) (“Mr. 
Havens’ brazen conduct is contemptuous of the Presiding Judge, prejudicial to all parties, and disruptive 
to the proceeding as it delays decision on the issues designated for hearing.”); Order, FCC 14M-40, at 2 
(rel. Dec. 4, 2014) (“Mr. Havens, Environmentel [sic], and Verde are engaged in a concerted pattern of 
wasting the time of the Presiding Judge, other counsel, and other parties ….”); Order, FCC 12M-52, at 3
(rel. Nov. 15, 2012) (“Mr. Havens already has caused substantial delay and confusion on questions having 
nothing to do with the merits of this complex litigation.”). With regard to confidentiality issues, the 
Presiding Judge previously advised: “To the extent that Mr. Havens believes that specific information 
should not be treated as confidential, he may request that the Presiding Judge review that information and 
determine whether or not it should be released.” Memorandum Opinion and Order, FCC 14M-18, at 15 ¶
41 (rel. June 17, 2014) (citation omitted).
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CONCLUSION

For the aforementioned reasons, the Petition should be dismissed or denied.19

Respectfully submitted,

MARITIME COMMUNICATIONS/
LAND MOBILE, LLC

By: /s/ Robert J. Keller
Robert J. Keller

LAW OFFICE OF ROBERT J. KELLER, P.C.
P.O. Box 33428 – Farragut Station
Washington, D.C. 20033-0428
202.656.8490

Its Attorney

CHOCTAW TELECOMMUNICATIONS, LLC
CHOCTAW HOLDINGS, LLC

By: /s/ Robert G. Kirk
Robert G. Kirk
Mary N. O’Connor

WILKINSON BARKER KNAUER, LLP
2300 N Street, NW Suite 700
Washington, DC 20037
202.783.4141

Their Attorneys

February 4, 2015

19 If the Presiding Judge determines that additional justifications for the redactions proposed by Choctaw 
and MCLM are warranted, the Parties stand ready to provide such information.  


















































































