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To:  Marlene H. Dortch, Secretary
Attn:  Chief Administrative Law Judge Richard L. Sippel

JOINT OPPOSITION TO PETITION TO DENY CONFIDENTIALITY
DESIGNATIONS OF MARITIME AND CHOCTAW

Maritime Communications/Land Mobile, LLC (“MCLM”), Choctaw
Telecommunications, LLC, and Choctaw Holdings, LLC (“Choctaw™), by their respective
attorneys, hereby oppose the Petition to Deny (the “Petition”) transcript confidentiality
designations filed by Environmental LLC and Verde Systems LLC (collectively “Petitioners™).

As discussed below, the Petition contains numerous false and misleading statements, incorrectly



applies the Protective Order, and is untimely. Choctaw and MCLM certainly should not be
required to justify confidentiality designations based on blatantly false statements.*
l. THE PETITION IS RIFE WITH FALSE AND MISLEADING STATEMENTS

A. Petitioners Falsely Assert That the Information Is in the Public Domain

Petitioners claim that the Commission has already denied confidential treatment to the
business plans of Choctaw and MCLM because of public disclosures in a bankruptcy
proceeding.? According to Petitioners:

The Commission denied the Maritime-Choctaw Second Thursday
petition in a public order. After the denial, they petitioned for
reconsideration and sought to designate their pleadings as
confidential. On the contrary, however, in response to an FOIA
request, the Commission determined to release those pleadings.
Thus, the Commission has already determined that Maritime-
Choctaw’s alleged business activities and plans are not entitled to

confidential treatment because of the public disclosures in the
bankruptcy.®

These statements are false and misleading.

Petitioners are correct that Choctaw and MCLM filed pleadings in connection with their
Second Thursday petition subject to a request for confidential treatment under the Commission’s
rules. Petitioners are also correct that Mr. Havens requested that the Wireless
Telecommunications Bureau (“Wireless Bureau”) release these confidential pleadings pursuant
to the Freedom of Information Act (“FOIA”). From here, however, the Petitioners deviate from
the truth. First, the Wireless Bureau did not release the confidential pleadings in their entirety

under FOIA. To the contrary, the Wireless Bureau upheld the bulk of the redactions made by

! See 47 C.F.R. § 1.17 (requiring truthful and accurate statements to the Commission), § 1.52 (attorney
signature on pleading indicates material is true and correct), § 1.24 (requiring attorneys to conform to the
standards of ethical conduct).

2 Petition of Environmental LLC and Verde Systems LLC to Deny, EB Docket No. 11-71, at 3 (dated Jan.
28, 2015) (“Petition”).

*1d. at 3-4.



Choctaw, thereby confirming the confidential nature of the redacted material.* Second, the
redacted material related to financial information provided by Mr. DePriest and did not involve
any “business activities and plans” of Choctaw, as the Petitioners suggest.” Finally, nothing in
the FOIA decision indicated that the limited disclosure was due to public disclosures made in the
bankruptcy proceeding.® Quite the opposite — the Wireless Bureau expressly rejected Mr.
Haven’s premise that the DePriest bankruptcy proceeding justified public disclosure of the
materials Mr. Havens sought:

Though Mr. Havens asserts that this information may have to be

disclosed in a bankruptcy proceeding and therefore should be

disclosed pursuant to the FOIA Request, a bankruptcy court’s

possible actions do not supersede Exemption 6. ... We conclude
that Exemption 6 is applicable.

The Petition should be dismissed on this basis alone.

B. Petitioners Falsely Assert that No Competitive Harm Exists

Petitioners assert that release of the transcript information would cause no competitive
harm because there is no competition between MCLM-Choctaw and Skytel entities to sell
spectrum to Amtrak for positive train control.” This argument is likewise false and misleading.

There is substantial competition regarding the sale of spectrum to Amtrak for positive
train control. Indeed, absent competition with MCLM to sell spectrum to Amtrak, Mr. Havens
would have had no reason to try and secure access to MCLM’s confidential response to

Amtrak’s Request for Proposal (“RFP”). In reality, however, Mr. Havens took extraordinary

* See Email from Amanda Huetinck, Attorney, Mobility Division, Wireless Bureau, FCC, regarding FOIA
2015-058 (dated Jan. 9, 2015) (attached as Exhibit 1).

*Id.; Letter from Roger Noel, Chief, Mobility Division, Wireless Bureau, FCC, to Waren Havens et al.,
FCC FOIA Control No. 2015-058 and Related Requests for Confidential Treatment (Dec. 17, 2014)
(attached as Exhibit 2) (confidential material omitted). The Wireless Bureau withheld disclosure of most
of the redacted material regarding Mr. DePriest’s personal finances, agreeing with MCLM that it is within
the scope of FOIA’s privacy exemption.

® Exhibit 2.

" Petition at 5.



steps to secure access to this confidential business document. Mr. Havens established a
relationship with a disgruntled former MCLM employee — Steve Calabrese; compensated him;
and secured through Mr. Calabrese access to MCLM’s confidential response to the RFP.% Mr.
Havens testified under oath that he had been monitoring MCLM’s website looking for
information on the RFP response, but was unable to obtain such information until Mr. Calabrese
provided a direct link to the plan.®

The fact that Mr. Havens took such unusual steps to secure access to MCLM’s response
to the RFP clearly supports the notion that he had a competitive interest in that material. *°
Furthermore, given the steps that Mr. Havens is clearly willing to take to obtain confidential
information, it is entirely reasonable for MCLM and Choctaw to seek to protect information
regarding their business plans to the maximum extent possible. The simple fact seems to be that
Mr. Havens will use the public disclosure of even snippets of information regarding potential
business plans and opportunities to try and obtain additional confidential information through
any possible means.

1. PETITIONERS MISCONSTRUE SECTION 3 OF THE PROTECTIVE ORDER

The Petition is premised on the incorrect legal proposition that, under Section 3 of the
Protective Order, MCLM and Choctaw bear the burden of justifying each and every individual
confidentiality designation proposed in the transcript. To the contrary, Section 3 governs the
admission of evidence in the proceeding and does not apply to designating transcript passages as

confidential. Sections 9 and 10 of the Protective Order — not Section 3 — establish the applicable

8 See Havens et al. v. Maritime Communications/Land Mobile, LLC, Case 2:11-cv-00993-KSH-CLW,
Redacted Transcript, at 27-35 (May 28, 2014) (“NJ Hearing Transcript”); Havens et al. v. Maritime
Communications/Land Mobile, LLC, Case 2:11-cv-00993-KSH-CLW, Deposition of Warren Havens,
Transcript, at 234, 239, 301-05 (Mar. 11, 2013) (“Havens NJ Deposition Testimony™).

® Havens NJ Deposition Testimony at 301-05.

1% Mr. Havens also obtained from Mr. Calabrese a copy of a draft business plan prepared by Critical RF, a
subsidiary of MCLM. NJ Hearing Transcript at 31.
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legal standards for transcript confidentiality designations. Specifically, Section 9 governs
Confidential and Highly Confidential Information during oral hearing testimony and Section 10
governs the designation of Confidential or Highly Confidential Information in transcripts.
Nothing in Sections 9 or 10 places a burden on the designating party to justify each
confidentiality designation in the transcript.

Under Section 10 of the Protective Order, the parties are expected to work cooperatively
to make confidentiality designations. Moreover, nothing in Section 10 contemplates a Petition to
Deny. If parties reach an impasse over transcript confidentiality designations in hearing
proceedings, the issue is raised with the Presiding Judge and the parties ultimately act in
accordance with the Judge’s instructions. As Enforcement Bureau Counsel Michael Engle noted
during the discussion of transcript redactions, “We’ll follow your Honor’s instruction. We’ll do
the best we can. . . . If we reach an impasse, we’ll have to raise that with [the Judge].”** In
response, the Presiding Judge stated: “Everybody go home and get this job done. And don’t
bother me with emails, please, motions only on — with respect to this. . . . Let me just tell you
this as a little story, if you will. In the Tennis Channel v. Comcast case . . . they did find some
stuff that was in the transcript that hadn’t been specifically identified. And they ironed it out.
They ironed it out among counsel.”*?

Petitioners, however, declined to work cooperatively on transcript designations. Nor did
they informally express concerns to Choctaw and MCLM about the material designated as
confidential or seek guidance from the Presiding Judge. Instead, Petitioners filed a Petition to
Deny in an attempt to unilaterally force Choctaw and MCLM to expend resources in an exercise

— line-by-line justifications for redactions — that is not contemplated by Section 10 of the

! FCC Hearing Transcript, at 1708 (Vol. 13 Dec. 11, 2014) (“Transcript™).
2 1d. at 1709.



Protective Order. This action by Petitioners is clearly a crude effort to gain some perceived
tactical advantage over MCLM and Choctaw.

In fact, the Petition represents a complete reversal from the position taken by their
counsel during the hearing. At the conclusion of the hearing, the parties sought guidance
regarding the process for designating material as confidential. During that discussion,
Petitioners’ counsel stated:

Your Honor, may | interrupt because I think I can help here, okay?
The Bureau seems to be under the misimpression that they’re
going to have an opportunity to go through the transcript and pick
and choose, line by line and page by page, what they want to
attempt to exclude my client from reading, okay? That’s not what
happened.

There’s only two parts of the transcript that could possibly be
designated as non-public: the second half of Mr. Reardon’s
testimony, where Mr. Havens was not in the room; and the second
half of Mr. Trammell’s testimony, where Mr. Havens was not in
the room.

This is not a complex process where they get to go through the
transcript and re-decide what they want to say might be
confidential. Everything in the transcript Mr. Havens has heard.

He was sitting here through the trial. So there’s no opportunity for
the Bureau to go back and claim that something is confidential in
the transcript that Mr. Havens has sat here and heard.

So it’s very simple. The part of the transcript — and you read the
time when Mr. Reardon started testifying. From that point to the
point where he got off the stand, that’s the confidential portion of
Mr. Reardon’s testimony. From the time that Mr. Havens left the
room during Mr. Trammell’s testimony until the end, that’s the
confidential portion of that transcript.

So it’s very simple. There isn’t going to be any back and forth
where people are going to be submitting to me a further redacted
copy of the transcript claiming that things are confidential, that Mr.
Havens has sat here and already heard.



So I don’t know why the Bureau is trying to make this into a
complicated process. It’s not and I’m perfectly comfortable with
the procedure that Your Honor outlined, which is very simple.*?

Despite Mr. Stenger’s strongly held conviction that line-by-line redactions are not
justified, Choctaw and MCLM adhered to the letter and spirit of Section 10 of the Protective
Order by identifying that subset of the closed hearing testimony that warranted confidential
treatment. The Presiding Judge reviewed the designations and asked Choctaw and MCLM “to
justify some, but not all, of their designations.”'* After further review, Choctaw and MCLM
withdrew some of the designations questioned by the Presiding Judge.*®

In an about-face from his adamant stance during the post-hearing discussion on
designating portions of the transcript as confidential, Petitioners” Counsel now claims that the
Protective Order mandates a line-by-line review of the transcript and demands that the Presiding
Judge deny confidential treatment to “every line and every page of the Maritime-Choctaw
designations, including the ones not questioned by the Presiding Judge.”*® The Presiding Judge
should not condone Petitioners’ tactical pivoting.

I11.  PETITIONERS’ REQUEST IS UNTIMELY

The Petition also should be dismissed as untimely. By challenging the hearing transcript
designations, Petitioners are making a collateral attack on the confidentiality of the underlying
written direct testimony. As such, the Petition is grossly out of time.

Patrick Trammell and John Reardon provided written direct testimony in this case.
Portions of their testimony were identified as confidential under the Protective Order. Their oral

testimony during the hearing was a summary of their written testimony and Petitioners were

31d. at 1707-08 (emphasis added).
1 Petition at 2.

®d.

4.



presented with an opportunity to cross examine them. If Petitioners had any concerns about the
confidential nature of the testimony from Patrick Trammell and John Reardon, they should have
objected to the confidentiality of the written testimony pursuant to Section 3 of the Protective
Order at the time the testimony was proffered. Petitioners failed to do so. In fact, Petitioners’
counsel failed even to sign the Protective Order until the hearing was well underway.
The time for challenging the confidential testimony has long passed. As the Presiding

Judge noted during the hearing when Petitioners kept trying to reopen confidentiality
designations:

You’re not here to recreate what was done months ago. And so

you’re stuck with what you’ve got and 1’d say you’re a day late

and a dollar short of all of this. There was no preliminary, no pre-

hearing motions made that should have been made six months ago,

at a minimum. Probably nine months ago or, or two years ago to

get this straightened out on the, have these documents examined by

myself that you’re contending should be made public and we could

have had a ruling on it, and maybe you would have won some of

them, but you weren’t here to do it."’

Further disruptions and delays on confidentiality issues should not be countenanced.*®

" Transcript, at 1446 (Vol. 12 Dec. 10, 2014).

'8 This is yet the latest in a long history of Mr. Havens and his entities seeking to improperly disrupt and
delay the progress of these proceedings. E.g., Order, FCC 14M-44, at 2 (rel. Dec. 19, 2014) (“Mr.
Havens’ brazen conduct is contemptuous of the Presiding Judge, prejudicial to all parties, and disruptive
to the proceeding as it delays decision on the issues designated for hearing.”); Order, FCC 14M-40, at 2
(rel. Dec. 4, 2014) (“Mr. Havens, Environmentel [sic], and Verde are engaged in a concerted pattern of
wasting the time of the Presiding Judge, other counsel, and other parties ....”); Order, FCC 12M-52, at 3
(rel. Nov. 15, 2012) (“Mr. Havens already has caused substantial delay and confusion on questions having
nothing to do with the merits of this complex litigation.”). With regard to confidentiality issues, the
Presiding Judge previously advised: “To the extent that Mr. Havens believes that specific information
should not be treated as confidential, he may request that the Presiding Judge review that information and
determine whether or not it should be released.” Memorandum Opinion and Order, FCC 14M-18, at 15 |
41 (rel. June 17, 2014) (citation omitted).



CONCLUSION
For the aforementioned reasons, the Petition should be dismissed or denied."
Respectfully submitted,
MARITIME COMMUNICATIONS/
LAND MOBILE, LLC

By:  /s/ Robert J. Keller
Robert J. Keller

LAwW OFFICE OF ROBERT J. KELLER, P.C.
P.O. Box 33428 — Farragut Station
Washington, D.C. 20033-0428
202.656.8490

Its Attorney

CHOCTAW TELECOMMUNICATIONS, LLC
CHOCTAW HOLDINGS, LLC

By:  /s/ Robert G. Kirk
Robert G. Kirk
Mary N. O’Connor

WILKINSON BARKER KNAUER, LLP
2300 N Street, NW Suite 700
Washington, DC 20037
202.783.4141

Their Attorneys

February 4, 2015

I the Presiding Judge determines that additional justifications for the redactions proposed by Choctaw
and MCLM are warranted, the Parties stand ready to provide such information.
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Kirk, Robert

From: Armarda Hustinck =Amanda Huetindke@ioc.gov=

Senkt Friday, January 9, 2015 6207 PM

To: ‘warmen.havens@sbcglobal.net'

Ce: 'jstobaugh®@talesaunas.com’; David Senzel; Richard Arsenault; i kimteloomlaw.com; Kirk,
Robert; O'Connor, Mary

Subject: RE: FOIA 20715-053

Attachments: FOlA 2015-058 Choctew CT Full Filing - FCC Redactions.pdf: FOIA 2015-058 Maritime CT

Full Filing - FCC Redections pdf

ir. Havens-
we have not received appeals from MCLM or Choctaw. By thls e-mail, we therefore are releasing to you the partially
unredacted versions of thelr respective Petitlons we included with the letters we sent each party December 17, 2014,

Best,

Amanda KErohn Huetinck

Abtorncy Aulvisor

Mubilily Division, Wireless Telecommunicatieons Burcau
Federal Communications Cosonission

[202] 418-7090

amanda, b petincle e o
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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, DC 20554

In the Matter of

WT Docket Mo. 13-83

APPLICATION TO ASSIGN LICENSES FROM File No. 0005552500

MARITIME COMMUNICATIONS/LAND
MOBILE, LLC, DEBTOR-IN-POSSESSION, TO

e S Y g Y ! T

CHOCTAW HOLDINGS, LLC Actepted/Files
For Commission Consent to the Assipnment of Vartous
AMTS Authorizations QCT 14 2014
Fadfara Gornmunkestions Gommissian
Gf¥ta gl e Secretary

Ta:  The Commission

PETITION FOR RECONSIDERATION

CHOCTAW TELECOMMUNICATIONS, LLC
CHOCTAW HOLDINGS, LLC

David H. Solomon

Robert G. Kirk
Mary M. O'Connor

WiLKINSON BARKER KNAUER, LLFP
2300 N Streat, NW Suite 700

Washington, DC 20037
202.783.4141

Their Attorneys

October 14, 2014
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Before the
FEDERAL COMMIUNICATIONS COMMISSION
Washinpton, DT 20354

In the Matter of

WT Docket No. 13-83

APPLICATTON TO ASSIGN LICENSES FROM
File No. (0053552500

MARITIME COMMUNICATIONS/LAND

e e e P et

MOBILE, LLC, DEBTOR-1N-FOSEESSION, TO

CHOCTAW HOLDINGS, LLC Accepted/Files
For Commission Consent to the Assignment of Various OCT 142004
AMTS Authorizations e

To:  The Commission Ciffica of the Seretary

PETITION FOR RECONSIDERATION
Choctaw Telscommunications, LTC und Choctaw Holdings, LLC {hereinafier
eollectively “Choctaw™), pursuant to Section 1.106 of the Federal Comrunications
Commission’s (*Comnission™ Rules,' hereby request reconsideration of the MO&G? denying

Chotew’s request” for Second Thursday® relief. Reconsideration should be granted based on new

1 47 C.FR § 1.106. Alternatively, Choctaw urges the Commission to reconsider the decision on
its own moton. Such reconsideation would be consistent with Laflose v FCC, 494 F2d 1145,
1149 (D.C. Cir. 1974), in which the court directed the Comrmission to address a Second Thursday

petition for reconsideration despite a finality defense.

2 \darithme Commumications/f.and Mobile, LLC, Debtor-in-Possession, Memorandum Cpinion
and Order, FCC 14-133 (rel. Sept. 11, 2014) (“MO&C). Choetaw only seeks reconsideration of
the MO to the extent it denics Second Thursday relief. In particular, it docs not seek
reconsideration of the MO to the extent it granted relief in support of positive train control.
Seg Id, at 1] 26-33.

3 See Choelew Holdings, LLC, Assignment Application, FCC File No. 0005552500 {filed Jan.
23, 20113, amended Jan. 25, 2013) (“Application™), Description of Transaction, Public Interest
Statement and Second Thursday Showing (“FI Staternent™), attached us an exhibit to the
Application at 2-3.

4 2on Becond Thursday Corp., Memorandurs Opinion and Ordee, 22 FCC 24 515, 516 (“Sacond
Thursday MO, recon. gramted in part, Memorandum COpinfon and Grder, 25 FCC 24 112
(1970).
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facts not previously available to Choctaw and because the MO&(? is based on a material error
that deviates from long-standing Commission precedent.”
SUMMARY
Reconsideration is apptapriate for three reasons. Firat, the MO&O denied Second

Thursdiay relief based on the assumption that a grant would relieve Donald DePriedt, an allegad
wrongdoer, of his obligation to repay various guarantess amounting to approsimately L}
noilliant New facts demonstrate that Mr. DePriest is judgment-proof, however, and, as the
MO&C recognizes, the elimination of personel guarantees from judgmeni-proof individuals is
ot considered & sipnificant benefit that would bar Second Thursday relief” Second, newly
available facts demonstrate that Mr. DePriest’s guarantees will be unenforceable. Finally,
reconsideration is eppropriate because the Commission for the first time spplied a new Second
Thursday tost that fails to accommodate bankruptey law and the interests of innocent creditors
consistent with LaRose v. FCC end long-standing Comimission precedent.
BACKGROUND

Maritime Communications/Land Mobile, LLC, Debtor-in-Possession (“MCLM")* holds
& murnbet of Automated Maritime Telecommunications Systems ("AMTS") site-based and
geagraphic licenses {“Licenses™.” On April 19, 2011, the Commission desipnated for hearing

issues relating to the relationship of Denald and Sandra DePriest to MCLM and whether, based

147 CF.R § 1.106.
¢ Sae MOEOD at v 23,

" See id, 8t 22 n.60.

3 W CLM hereinafter refers to Maritime Communications/Land Mobile, LLC, Debtor-in-
Possession, as well as the pre-bankruptey Maritime Communications/Lend Mobile, LLC,

¥ Moritime CommunicaiionsTand Mobile, LLC, Onder to Show Cause, Hearing Desd pnebor
Ovder, and Notics of Opportumity for Hearing, 36 FCC Red 6520, 6347 (201 1} {*"HDo,

2
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on these relationships and MCLM y conduct with regard to its Auction Ne. 61 applications,
W[MCLM] is qualified to be 3nd to remain a Commission licenses, and as o consequence thereaf,
whother any or all of its licensos should be revoked, and whether any or all of the applications to
which Maritime is a party should be denied.""

On August 1, 2011, while the heering was pending, MCLM filed & voluntary petition for
relief imder Chapter 11 of the Bankruptey Code in the United Statey Bankiuptey Court, Northern
District of Mississippi (the “Bankruptey Court”). Two partios — Chectaw and Council Tree
Investors, Tnc. — submitted plans to the Bankmptey Court. The entive creditor group reviewed
both plans and the Choctaw plan was selected based on poaitive votes from an overwhelming
muajority of the creditors from each and every class. As the Bankruptey Court J udge noted in
confirming the Choctaw plan: “I look at the votes — and that’s another campelling thing — that
have been presented by the tally of the ballots. Every class vored fo accept eonflrmation by the

respected requirements of the law.”'*

After the creditors selected the Choetaw plan, the Banbauptcy Court conducted a hearing
with MOLM, Choctaw, Warren Havens, and the Commizsion all participating. On November
15, 2012, after the hearing, the Bankruptey Court confirmed the Chapter 11 recrgamztion plan
submitted by Choctaw which called for the assipnment of MCELM's licenses to Choctaw upon
Cotunission approval,

Pecause MCLM?s qualifications to hold the licenses subject to the bankruptey
procesding were subject to a separate Commission hearing, the Commission's Jefferson Radio

" fd, gt 6521 (emphasis added) (citation omitted); sev alve id. at 6547, The specific MCLM
mrthorizations and applications designated for hearing are appended to the DO, Id et 6353-55,
1 Pankruptey Hearing Transcript, Maritime Communications/Land Aobile, LLC, Debtor, U5,
Bankruptoy Court Northers: District of Missleslppi, Cese No. 1 1-13463-dwh, at 187 (Nov. 5,
2012 {emphasis added).

3
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policy generally prechuded the licenses from being transferred or assigned." The Second
Thursday doctrine, however, provides an exception that permits the iransfer or assignment of
licenses “if the licenses is in bankmprey, the assignment will benefit innocent creditors of the
licensee, and the individuals charged with misconduet *will have no part in the proposed
operations and will either derive no benefit from favorable action on the applications ot only &
minoe benefit which is outweighed by equitable considerations in favor of innacent creditaes. ™"

Om January 23, 2013, MCLM and Choctaw filed an Application seeking approval to
assign MCLM’s licenses to Choctaw pursuant to the Second Thursdeay doctrine. The Application
addressed cach of the Second Thursday criteria and noted that neither of the DePriests would
receive any significant benefit as a result of the transaction. In particular, the Application stated
that "M, and Mrs. DePricst will not receive any portion of the purchase price associaved with the
operation or sale of the Bicenses™ " The Application also noted thet, to the extent Secord
Therscday velief would result in full recovery by innocent vreditors and thus indirectly eliminate
the release of any Donald DePriest gnarantees, such action has been deemed “an incidental
henefit that does not preclude Secord Thursday relicf™'? It further cited the United States Court
of Appeals for the Distriet of Columbia Circuit LaRose'* decizion which directed the
Comoission to “*accommodate] Jthe policies of federal bankruptcy law with those of the

Communications AcL™™’

12 Geg Jefferson Radio Covp. v. FUC, 340 F.2d 781, 783 (D.C. Cir. 1964).
B AfOEO at ) 15 (clting Second Thursday MO&O, 22 F.C.C.2d at 516).
¥ P Statcment at 8.

15 1 a1 9,

 7d atm.23.

I LaRoye, 494 F.2d at 1146,
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Second Thursday relief is critical because, without such relief, the Bankrptey Court
arder canmot be etfecmated quickly and innocent creditors will be harmed. These creditors
cannct be repaid untl the licenses are transferred to Choctew pursuant to the Bankruptey Courd
order, Importantly, the innocent creditors are not Wall Streel investment hankers, but rather they
include 2 range of individualz from local businessmen to elderly citizens from the Scutheastern
United States. In many cases, the inability w0 get pald consistent with the Banknuptey Caurt
order jeopardizes their ability to makes ends meet. These financial problems for the (hnocent
creditors are further exacerbated by the fact that the process has faken far Jenger then anyone
could have expected. Public inferest conslderations weigh heavily in favor of repaying innocent
creditors versus denying Second Thursday relief basad on a perceived indirect benefit that is
wiorthless.

Mearly two years after the Application was filed, the Comemizsion applied a new test for
evaluating requests far Second Thursday relicf, For the fivst time, and contrary to all prior
precedent, the Commisslon held that relief from indirect, secondary liabilities {i.c., loan
guarantees) standing alone could justify denying relief under Secord I!rurm'qy,” Aceording to
the Commission:

[TThete is a subatantial possibility that gramting the application
worald permit the DePriests to obtain 2 benefit that is peither minor
nor incidental by releasing Mr. DePriest from his obligations under
his personal guarantces of loans to MCLK. Mr. DePriest could
escape a potential liability most conservatively estimated to be 53
million because the craditors could be fully repaid from the
procecds from the assiprement of the licenses, and would therefore

' Given that this case represents the first Lime the Commission hes treated the solvency of a
guarantor a5 a dispositive factor under Second Thursday, Choctaw did not fully address this issue
in its request, See MO&O at 20, As discussed in Section I, this represents the first case since
LaRose where Second Thursday relicf has besn denied soiely becanse of a peseeived indirect,
secamlary liability bencfit.

3
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have no basis to lock to Mr. DePriest for recovery under his
personal guarantees.'®

This judgment was pretised on the misperception that the release of Mr. DePriest’s loan
guarantees to MCLM, standing alene, is s sufficient legal basis to deny Second Thursday relief
unless either the percentage of the liability when compared to the purchase price was extremely
small®™ or “the wrongdoer's debts would still exceed his assels™ such that the wrongdeer is
“indement-proof ™ The Commission apparently concluded that Mr. DeFriest was not
judgment-proaf and MCLM creditors could eollect up to 38 million based on his personal
guarantees,

O September 19, 2014, four creditors filed an Inveluntary Petition with the United
States Bankoruptey Court, Northem District of Mississippi to subject Duonald DePricst toa
Chapter 7 bankruptcy proceeding. Three of the four creditors are not Involved in the MCLM
bankruptey proceeding and none of the creditors are affiliated with Choclaw. Onee the
Bankruptey Court determines that Donald DePriest is a debtor in bankruptey, the likely cuteome
of the bankruptey case will be that hr, DePriest will be dischurged of all of his debta ™ A
discharge pursuant to Section 727{a) of the bankraptey code “discharges the debtor fhom all
debis that srose before the date of the order for relief ™™ Accordingly, the bankruptey will

discharge all of his personal linbilitics, including the guarantees associated with the MCLM

" 1,

M MORO at 7 22-23 & n.62,

2 14 at 060,

2 4. 8t p.63 (quoting Lafase, 494 F.2d at 1149).
B Gee 11 U.B.C, § 727(). '

11 U.B.C. § 727(b).
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bankraptcy. Thus, the enly way for the innocent MCLM creditors to be made whole is for the
Choctaw plan to proceed as confirmed by the Bankruptey Court.
For the teasuns set forth below, Choctaw hereby secks recensideration of the MOEOD to
the extent it denies relief pursuant to Second Thursday.

DISCUSSION

L. SECOND THURSDA ¥ RELIEF 1S APFROPRIATE BECAUSE IT WILL NOT
BENEFIT DONALD DEPRIEST

New facts demonstrate that Mr, DePriest is judgment-proof and creditors eannot collect
on his guarantees to MCLM.™ The Commission decision denying Second Thursday is therefore
flawed and should be reconsidered.

A. SECOND THURSDAY RELIEF 18 APPROPRIATE BECAUSE DONALD
DEFRIEST 18 JUDGMENT-FROOF

Choctaw recently leamed of new ficts demonstrating that Mr, Donald Delricst is
judgment-peoof. First, Choctaw has obtained & document — [{an Estimated Statecoent of
Financial Condition]] — demonstrating that, 2s of August 31, 2014, Donald DePriest had less
than [N 1® The document fusthes demonstrates that Mr, DePriest’s
Habilities exceed his total assets |[by more than SIS 1] Choctaw also has leemed that
[Ivarious bamks already bavel i I B0 A GO BT SARISINEC
A VA

B See 47T CER. § 1,106,

% See Pxhibit A
! Seg Letter from [[Richard FL Mayward, Senior Vice President, Renasant Bank, to E.S.
Thomas, Ir., Certified Public Accowntant, Mitchencr, Stacy, Thomas & Associaws, PLLC
(Sept. 24, 2014) ]} (Atached as Exhibit B); Letter from [[A. Jobmnson, Extentive Yice
President and Chief Financial Officer, Bank of Vernon, to E.S. Thomas, Jr., Certified
PubHe Accountant, Mitchener, Stacy, Thomas & Associates, PLLC]] (Antached as Exhibit
C).

1
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Second, consistent with the financial information set forth abave, Choctaw hes leamned
{hat various creditots filed an involuntary Chapter 7 bankrupicy petition against Mr. DePriest on
September 19, 20142 The bankruptey petition identifies more than §13 millien in claims
against Mr. DePriest. [[Censistent with the attached Estimated Statement of Finaneial
Capdition, the smount of the claims favalved in the bankruptey proceeding iGN
@B 1) This involuntary bankruptey case further demenstrates that {i) Mr. DePriest's liabilitios
grossly oxceed his assets and {11} he is now judgment-proof,

1t is well settlad that the release of a personal puarames does not preclude Second
Thursday relicf where the puarsntor 18 judgment-proaf ™ For example, the Commission granted
Second Thursday relicfin Ple Communications of Beaumonr™™ even though the wrongdoer
would be relieved of secondary liability because “the wrongdoet's debts would still exceed his
assets.™! Similarly, in LeRose, the elimination of secondary liability “was not of a magnitude
warranting defeat of a Second Thursday proposal” because the wrongdoers wete judgment-
proof?? The same conclusion is warranted here - the cxistence of Donald DePriest’s guarantecs
should not defeat a request for Second Thursday relicf because he is now judgment-proof — the

wrongdoer's debits will exceed his assets.

Q.o Fxhibit D, Donald B DePriest, Involuntary Petition, U5, Bankruptey Court, Northern
Dhstrict of Mississippl, Case No, 14-13522.JDW {Sept. 19, 2014), see also Sununons ta Debtor
in Involuntary Case, 1.5, Bankruptey Court, Norther District of Missisaipp, Case Mo. 14-
13522-JDW (Sept. 23, 2014) (attached as Exhilit E).

2 gos MO 5t .60 & 63 (quoting LaRese, 494 F.2d at 1145),

¥ pyle Commumications of Beawmoni, Inc., WMemorandum Opinion and Order, 4 FCC Red B625,
B626 { 10BY) (4 Pyle MO&O7),

H 1d - e MO&SO @60,
¥ 1 aRose, 494 B.2d at 1143, MO&O at n.63,
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B. SECOND THURSDAYRELIEF IS APPROTRIATE BECAUSE DONALD
DEPRIFST'S GUARANTEES WILL BE EXTINGUISHED AS PART OF A
CHAPTER 7 INVOLUNTARY BANKRUFTCY FROCEEDING
As a result of the recently filed involuntary bankropicy petition, the personal guarnloes
of M. DePriest will be extinguished The innocent MCLM creditora that hald guarantees from
Mr. DePricat have cluims againgt him in his bankruptcy case.” These guarantees, however, will
be discharged as purt of the Chapter 7 involuntary bankruptey proceeding in accordance with
Section 727 of the bankruptey code.™ Thus, separate and apart from the fact that Mr. DePricst is
judgrment-proof, any percelved benefits associated with the guarantees will be extinguished by
virtue of this banknuptey proceeding, not by a grant of Secomd Thursday relief, In short, M.
DePriest will recelve neither a direct nor an indirect benefit should the Commission reverse itself
and grant Second Thursday velief, permitting the licenses to be assigned to Choctaw.
Based on the foregoing, Choctaw respectfully requests reconsideration of the denial of
Second Thurscey relief based on new facts demonsteating that creditors would not be able to
collect on personal guarantees made by the alleged wrongdoer in this hegring, Mr. DePrisst

IL SECOND THURSDA YRELIEF SHOULD BE GRANTED TO ACCOMMODATE
BANKRUPTCY LAW

The Commission decision denying Second Thersday is alse flawed as a matter of law,
separate and apart from the new facts discussed above. Indeed, the denial of Second Thursday

relief here is inconsistent with court and Commission precedent and should be reversed.

3 Zee 11 UA.C. § 101{3) {(defining a claim as “a right (o payment, whether or not such tght is
reduced to judgment, liguideted, unfiquidaced, fixcd contingent, matored, unmetured, disputed,
vndisputed, legal, equitable, secured, or unsecured.”).

# Bee 11 ULS.C. § T27(e).
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In faRose, the United States Court of Appeals for the D.C. Circuit stated that the

Commigsion must “accoremodate] he policies of federal bankrupicy law with those of the
Communications Act™ The court warned:

Administrative agencies have been required to consider other

federal policies, not unique to their particular area of

sdministrutive expentise, when fulfiliing their mandatc o assure

that their regulatees operate in the public interest. . .. [A]gencies

should constantty be alert o determine whether their policies

might conflict with other federal policies and whether such conflict
can be minlmized *

The Commission iself has long recoprized that it “is obliged to reconcile its policies
Jmder the Communications Act with the policies of other federal laws and stefutes, including the
federal bankauptey laws in particutar.™" Thus, when evaluating whether Second Thursday relief
is appropriate, the Commission conducts “an ad Aoe balaneing of the possible injury to

regulatory authority thatr might flow from wrongdoers' realizing benciils against the public

* LaRose, 494 F.2d at 1146-47 n.2,

* 14,

3 Dale J Parsons, Memorandum Opinion and Order, 10 FCC Red 2718, 2720 (1995); see
Urban Radio 1 L.L.C, Debior-in-Possession and YMF Media, New York Licensee LLC for
Consent fo Assign Licenses, Memorandun Opinion and Order, 2% FCC Fxd 6389, 6301 (2014)
(noting that under LaRose, the “Commisslon is obligated to protect innocent ereditors so long as
the transaction in question does not unduly interfere with objectives of the Act”). See Famity
Broadcasting, Fac., Memorandum Opinion and Order, 25 FCC Red 7591 (2010) {“ Family
MO&O™; WorldCom, Ine. and ity Subsidiaries {debtors-in-possession), Memomndum Opinion
and Order, 18 FCC Red 26484 (2003 (“WorldCom MO&O™; Herrr Broadeasting of
Blrmingham, nc., Memorandum Opinien and Order, 57 F.C.C.2d 183, 184 (1978) (" Hertx
MO&C); KOZN FM Stereg LTI, Debior-in-Fossession, Memerandum Oplnlon and Order, &
FCC Red 257, 257 (1991) (“KOZN FM 1991 MO&C™), KOZN FM Stereo 99 LTD,,
Memorendum Opinion and Order, $ FCC Red 2849, 2850 {1990} (“KOZN FAM 1900 MOEO),
MobileMedla Corporation, ei al., Memorandum Opinion and Order, 14 FCC Red 8017, 8023
(1995) (“AMobileMedic MOy, NewSouih Broadeasting, Ime., Owder, 8 FCC Red 1272, 1273
(1993} {“NewSouth Order™); Seraphim Corp., Memorandum Opinion and Order, 4 FCC Red
$219, §821 (1989) (“Seraphim MO&O™Y, Pyle MO&O, 4 FCC Red ot 8626, Liavis Broadeasting
Company, Ine., Memorsndum Opinion and Crder, 67 F.C.C.2d 871, 875 (1977) (" Davis
MOEF.

10
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interest in innocent creditors’ recovery from the sale and assignment of the license to a qualified

3K

party.’
Where there is only a “potential indirect benefit” related (0 guarantor liability, the

Commission's ed hoc halancing aaditionally favors grant of Second Thursday relief?” Inthe
forty vears between Zafose and this MO0, thera has never been a Commission-leve] decision
where this balancing resulted in a denial of Second Thursday relief based sofely on the potential
elimination of indirect, secondary liability.,

In denying Choctaw’s request furSa-m_mf Thursday relief, the Commission concluded for
the first time that the potential relesse of secondary liability — in the form of guarantees held by
Donald DePriest— s 8 significant benefit that sianding alone precludes Second Thursday relief.”
The Commission implies that, where guarantoes are held by an alleped wrongdoer subject to u
character hearing, Second Thursday relief is appropriate only if the guarantees fall below an
undefined percentage of the purchase price or if the guarantes holder is *judgment-proaf. ™
This approach s inconststent with long-standing Commission precedent.

Tn Hertz Broadeasting, the Commiasion determined that the alleged wrongdoer would
reccive o direct benefit, but would receive an indirect benefit becanse he would be relieved
from sceondary lLinbility associated with large guarantees.™ The alleged wrongdoer held

guarantees thet exceeded the anticipated sale procesds and amounted to nearly 90 percent of the

% Soe Family MO&, 25 FCC Red at 75%6; WorldCom MO&G, 18 FCC Red at 26459,
T See Family MO&E, 25 FOC at 7399; WoridCom MO&C, 18 FCC Red at 26500.

0 ML ar ] 20,

i ar ) 20-24,
12 frover MO, 57 FOC 2d at 184, The Commission moognized that a direct benefit was
possible, but unlikely. fol at 184 nd.

1
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total labilities. Second Thursday relief nevertheless was granted.” Thers was no allegation or
finding that the guarantor in Hertz was uedgment-proot,

Similarly, in Family Browdeasiing, thens were no alicgations that the wrongdoer was
judgment-proof ot that the alleged wrongdace would receive a direct bencfit Various parties
claimed that Second Thursday relief was inappropriate, however, because the wrongdoer would
he relieved of potential secondary Lisbility for taxes associated with the station. The
Comnission repected this argument:

[E]ven if the [alleged wrongdoers] would receive indirect tax
benefits from grant of the Application, we would find that those
benefits are “outweighed by squitable consideratians in favor of
innoeent creditors.” Bquitable considerations strongly favor
granting this Application. First, pranting the Application will
protect [the bankrupt licensce’s] innocent creditors (most notably,
the Internal Revenue Service and the Virgin Islands Bureau of
intermal Revenue), whose debis will be fully satisfied if the
assignment is approved but who will receive virtually na recovery
if'it is denied. The licenses arc “by far the most valuable asset of”
fthe licensee], and denying the Application would “cffectively
deprive [] creditors of any significant recovery of the meneys they
herve advanced, ™"

This same analysis applics ta the Second Thursday request filed by Choctaw,

In every other posi-LaRose Second Thursday case where the only potential benefit from a
grant of reliet was secondary liabilily, the Commission has granted relicf. In KCEEN, the
Commission found that the “incidental benefit” associated with the elimination of “potential

secondary Llability” was not sufficient to warrant denial of Second Thursday because grant of

43 7 i 184, Mr. DePriest’s puarantees, even if enforceable, do not approach the 30 percent ratie
that was acceptable In the Heriz MO0,

# Fomily MO&O, 25 FOC Red at 7599 (cltations omitted).
12
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relief may result in creditors being paid in full ¥ The same result was reached in MobdeMedia,*
NewSouth Erﬂﬁdpﬁ.ﬂm:g. 1 Seraphim,® Pyle Communiceations of Beaumont,¥ and Devis
Broadrasting.™

In contrast to this long-standing precedent, the Commission cites to 3 single post-Lafose
case where Second Thursday mlicl was dended. In thet case, however, the alleged wrongdoer
would have received hotk dircet and indirect benefits if relief had been granted. ' Thet Is not the
case here. To the w, as demonstrated above and in the Application, Donald DePriest will
receive mo direct benafi if Second Thursday relief is granted ™

(iven the absence of any post-fafose precedent denying Second Thursday relicf based
solely on the potential elimination of secondary linbility and the long line of precedent where
such relief ia pranted where only indirsct benefits (such as relief from secondary liability) would
result, Choctaw urges the Commission to reconsider the MO0, grant Second Ther sy relief,

and authorize MCLM to azsign the licenses to Choctaw as requested in the assignment

A 7N KA 109] MO&D, 6 FOC Red at 257, see alse KOZN FM 1990 MO&O, 5 FCC Red at
2850 (“Green will receive no more then an incidental benefit from the sele n the elimination of

hiy potentlal secondary liability."™).

¥ MobileMedia MO&OD, 14 FCC Red at 8023 (citing Shelf Broadoasting, ne., 38 F.C.0.2d 929,
933 (1973) {approvel of Second Thursday relicf despite direct and indirect benefits te the

suspected wrongdaer)).

T NewSouth Grder, 8 FCC Red at 1273,

® Seraphim M&D, 4 FOC Red at 8821,

® Pyle MO&D, 4 FCC Red at 8626,

® Davis MOEC, 67 F.C.C.2d at 873,

51 i State Broadcasting, 61 F.C.C.2d 196, 198 (1976).

3 Buan if Mr, DePriest were solvent, the only potential benefit would have been un indirect,
sweondary liability benefit and, as discussed above, the Commission haz never found that an
indivect benefit, standing alone, warramts denying Second Thursday relief,

13
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Application, This course of action would be consistent with Commiselon precedent and its
ghblipation to accommodate bankruptey law so as to énsure the protection of innocent creditors.
CONCLUSION

For the foregoing reasons, the Commission should reconsider the portion of its MOE0D
denying Second Thursday relief to Choctaw. Given the new facts and the long-recognized
importance of accommodaring bankruptey Jaw and peotecting innocent erediters, Choctaw urges
a prompt grant of Second Thursday relief on reconsideration,

Respectfully submirted,

CHOCTAW TELECOMMUNICATIONS, LLC
CHOCTAW HOLDINGS, LLC

f_'_." / /

B‘_‘F: f u( &
I]awd H. Sd:rlumnﬂ
Robert G. Kirk
Mary N, O"Connor

WLEmSoN BARKER KNAUER, LLE
2300 N Street, N'W Suite 700
Washington, DC 20037
202.783.4141

Their Attorneys

October 14, 2014
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DONALD R. DEPRIEST
ESTIMATED STATEMENT OF FINANCIAL CONDITION

September 30, 2014
ASSETS
Cash and Cash Equivalents
Investments:
Maritel, Inc. — notes & shares, iliquid, pledged (See Note A)
BioVennitos, Ing, — shares, illiquid, pledged (Ses Mote A)
Wireless Properties of Vieginia, Inc, — contracts pledged {See Nete B)
Carh advarces to MCLM not included {See Mote C)
Real Estate, net of martgages (See Note 1)
TOTAL ASEETS
LIABRILITIES
Accounts Payable — primarily discontinued credit cards
Muotes Payable Banks (5ee Note B)
Advances, notes and obligations (eatimate) (5ee Note F)
Recorded unsatisficd judgmeits (excluding accruing costs & interesl)

TOTAL LIABILITIES

NEGATIVE NET WORTH
NOTES: These ascompanying notes are an intepral part of this financial statement.

WOTE A - Maritel Noter ond Sheres are pledged to Negiony Senk and Fesr Aiabama Bank. The value
slofed s @ mominal esimale, Thare ara prefarved shares, pores, and agreemeaids, Serler A-H. with oprions,
conversion features, and ligwidation prafirencas, aif superior fo Mr. DePrivsl s comitoit sfares.
HiaFennores shares are pledped o ServisFirst Bank i

NEOTE B - Spectrem licensed to Wireless Properties of Virgimia, Inc, s been sold to Sprint'Nexiel,
luarwire and approved by the FOC, buf the sale has nat efosed pending recongiderarion.

WOTE © — My DePriest has odvanced fisds fo Maritime i the aggregare amomt of $3, 950,000 Under
the approved reorgamisation plav for Maritime Comriemiony/Land Mobile LLC by the Unlted Slates
Bantruprcy Court for the Nertherr Division of Missizippl, Mr. DePriest will not be repaid for these
advemces. Aocordingly, s amownt har mot been included as an azset
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DONALD R. DEPRIEST
Finocial Statement — Pape Two

WOTE E - Noter Pavable Henks imciudes nofes in the auprokimTie amoumiy a5 follow, not iacluding
gocrued frlerert and penalty interesl ahd feas ;

NOTE F- Thiz doas not include the potential Rability of 811,718,742 on the perseaul guaratitees on
promissory notes made by Maritiee Conweications/Eand Mobile, LLC.

e e S
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N RENASANT

BAMNK

September 24, 3314

me. E. 5 Thomas, Ir,

Mitchener, Siacy, Thomas & Associate;, FLLO
4159 Collegm Street

PO Box BDO]

Colpmbus, M5 397050006

Dear Mr. Thamas:

This Letter is ta infarm you that Renasant Bask recently had

If you need any additional Infarmation regarding these transactions, pleass contact ma at 662-680-1386.

Slncerely,

A T

Alchard H. Maynard
Senlor vice Progident

. CORPOHATRE BAMEING DIVISICH
2 Ty Sivewr, PO Yux T, Tapon, MS JGEOG.070%F Th [662) 6B0- 1185 [ (e Sdlk-1 14

AL e 1M
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BANK OF VERNON

I::;rrrl'rl".u.'l1.|§1:_'|I Hﬂnh'nw. Siree 1941

Mrp B.S. Thomas, Jr., CFA

Mitchener, Stacy, Thomos & Associates, FLLC
Certified Public Accountants

419 College Street

PO, Box 3000

Columbus, M3 397035-0006

Drear bir. Thosrnas,

This is Lo pro

Please let me know (I you heve oy questions, oc iF you need additional infermution.

Cordially,
Bank of Vemon L —
Al "
JE NP "{'[::i-?_ﬁ_-;_.u: e —
Sanmue A, Johmsan
VP & CFD 44598 Hignway 17+ PourOemen Box 309 » Veruow, AL 355912

alALL- [ nankofernom com ¢ WER RITE wew, bankofvemon.com
THL: M5 ERETLI4T o+ pan: M55 7145
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Form B X50E {12109

United States Bankruptcy Court
NORTHERN District Of __ »i1ssissipp1
Inre _ Dorald B DePriest , } Case Mo, _ 14-13522.10W
Drabtnr ¥ ]
) Chager 7
}

SUMMONS TO DEBTOR IN INVOLUNTARY CASE
To the abave mmed dehtor:
A petition under ttle 11, United States Code was filed agalnst you in this bankruptey court on

9119714 {date), requesting an ceder for relief under chapter 7 of the Bankruptey
Code {title 11 of the United Stetas Code).

YOU ARE SUMMONED and required to [ile with the clerk of the bankeuptcy court s motion
or answer to the petition within 2| days after the service of s summens. A copy of the petition is
attaohed.

Address of the cleric 17, 5. Bankruptey Gourt
Thed Cochran U, 5 Bankruptey Courthouse
703 Hwy 145 North
Aberdeen, M3 39730
Al the same time, you trust also serve a copy of your molion of answer o petitioner’s ettorney.

Name and Address of Petitionee’s Attorney:  John W. Growell
P.O. Box 1827

Cohimbaog, M5 39703

If you muke & modon, your Ume (o answer is movertisd by Ped. o Bankr. P. 101 1{c).
If you fuil to respond to Lhis summons, the order For tellefwill be erterad,

Dater 9/23/14 By: __ADH

* 1 foeth b panes, Including trade names, wod by the debbar wilklo the lost § yeers. (Fed R.Banke, P, 1003),
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Federal Commamications Commission
Washingten, D.C. 20554

December 17, 2014

By U.8. Mail and E-Mail

Warren Hevena

2500 Stuart Strest

Beroeley, CA 24705

warren hevens @sbeplobal net

jatobaughiEtelesaurns.com

Robert 1. Keller, Eaq,

Lorw Oifices of Robert 1. Keller, P.C.
P.O, Box 33428

Washitgton, D 20033
pkFieleomlaw.com

Robert G, Kirk, Esq.

Mary N, O'Connor, Ezq,
Wilkingon Barker Etauer, LLP
2300 N Strest, NW, Sudte 700
Waghington, DC 20037

rkirkEZwbklaw.com

Diear Mr, Havens, Mr. Keller, Mr. Kirk and Mas, O'Connot:
Thiis lattes p to:

{1) Mr. Havens’s Freedom of Information Act (FOIA) request dated October 23, 2014, recaived
by the Federal Comnunications Commtission {Commission) FOLA Control Staff an October 27,
2014, and assigned FOLA Control Number 2015-058 (FOLA Request), in which Mr. Havens Bezks
wtiredacted copies of the Choetaw and MCLM petitions for reconslderation, as described below,
sach of which contains redscted persoaal financial information of Donald DePrisat;’

{) a reguest for confidential treatment (Choctaw Confidentiality Request) of an mmredacted
petition for reconsideration flled in Docloet 13-85 by Choctaw Telecommmnications, LLC
{Choctaw) on Oetober 14, 2014, and referenced as confidential on the Commission's Electroais
Comment Filing Systern (BCFS) website on October 21, 2014 {Choctaw Petition); and

{3} a request for confidential treatment (MCLM Confidentiality Requeat, and with the Choctaw
Confidentiality Request, the Confidentiality Requests) of an unredacted petition for

' Op November 24, 2014, Amsnda Huetinok, sn atluroey with the Bdobility Divisien {Division) of the Wireless
Telerommumneations Buresn, notified Mr, Havens that, the Commission was exiending the time period to process
the FCHA, Faquest by ten business duys w December 10, 2014, On Decernbec 9, 2014, Mr. Havens consentsd to an
exlemadon of Woor, uotil December 17, 2014, o process the FOLA Boqoedt,



Mr. Warreo Hovensy, atal
Diecember 17, 28014
Pape 1 of 7

reconsidarntion filed in Dockes 11-71 and 13-85 by Maritime Commumications/T.and Mahile,
LLC {MCLM) on Oetober 14, 2014, and referenced a5 confidential on the ECF3 websitc on
Oectober 21, 2014 (MCLM Petition, and with the Choctaw Petition, Pelitions).

Asnplninedhelw.wcmﬂthpa:tmﬂdminpmﬂl: FOLA Request, and wo grant in part and
deriy in part the Confidentiality Requests.

Beeause the redacted portions of the Petitions are subject to requests for confidential treatment,
the Division notified each party of the FOLA Request pursuant to scction 0.461(d)(3) of the Commission’s
ralea? Choctaw smd MCTM sach had to respond by Novamber 18, 2014, or else that party would be
compidered to bave oo objection to disclosure and we woald furnish the relevant Petition in its uaredacted
form to Mr. Havens: we directed the parties to serve any replies upen the Cotnimission ard b, [Tavens
via e-mail.’ On November 18, 2014, Choctaw and MCLM tim:lg submitted responses ohiesting o the
disclomure of the readactad postions of their raspective Petitions.” Pursuant o section 046100130, Mr.
Havens ﬂie;ihad unitil November 28, 2014, to respond, which be did on November 28, 2014 (Havens
Ersponse),

In the Choctsw Confidentislity Request, Choctaw argwes that the redacizd financial information
should be withbeld to protect pecsonal peivacy under FOLA Exemption 6," as well 4 commercially -
sensitive information under FOIA Exemption 4.7 Chootaw contends that the information is protected by
Exemption & because it is the “personal financial information of an individual [Donald DePriest] mvelved
in & heating procesding before the Commission's Chief Administrative Law Judga,” and that the release
of this informarion wonld expose My, DePreist 1o fn unwarranted invasion of his perscoal privaey.” Tn
addition, Choctaw arpues that “[{Jhe information ulso constinntes commervial information proteated by
FOLA Fxemption 4 because [MCLM], and, by extension, Choctaw, have a commercial interest in this
information.™ Choolaw contends that relesse of the information wonld canse competifive hartn to

247 CFR & 0.461{d)3).

1 etter from Reogar Woel, Chicf, Mobility Divizion, Wireless Telecommunications Bureaw, b Robert 5, Kirk md
Mary M. C¥Connor, Wilkinson Parker Kamer, LLP, dued Novemiber 7, 2014; Letter fram Roger Noel, Chied,
Blohility Division, Wirsless Telscommutications Burem, o Eobest T, Kelier, Law Offces of Robert T, Eeller, INC.,
duted Movatnber T, 2014,

4 Latter from Robert 6. Kirk and bary N, (¥Coancr, Wilkinson Barker Knauer, LTF, i Amands Huetinck,
Attarney Adviser, Mobility Division, Wiraless Tebeeommumications Busem, deted Movember [8, 2014; Letter frum
Robert 1. Keller, Law Offioes of Robert 1. Keller, P.C., to fummda Huetinck, Attomey Advisar, Mobility Divisics,
Wirsless Tebecommunications Bureaw, dated Movember 18, 2014,

e nota that M, Hevens simuaitanesnsly s-mudbsd Division attorpey Amands Hustinok two reéponiaed an
Wovernber 28, 2014; a document cited In re; “FOLA Contrel No, 2015-058," end a document titled “Beet and Supp.
Reply FOLA 2015.058." Ent and Supp. Reply FOLA 2015-038 sppears to superacde the docyment caplianed FOLA
Control Mo, 2015-058 and ia the document to which we gite herein a5 the Hawens Response,

U505 8 STABNE).

T US.C. § 552(bW4). See Choctaw Petilion at 2, Speeifically, Choctaw requests confideniial teeatnent for the
partions of the resporsss “denoted wilh the symbals [ ]] and costslaed in Exhibits A" Jdat 1. The symbols [[
T are foumd on pages T and B of the Chestaw Pefition.

Sidard

% i at 2 [citing Robert J. Butler, & FOC Rad $414, 5415 (1951); Amcrican Airtines v, Matlonal Medintion Board,
SR F.2d B63, 365 {24 Cir, 1978},
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Choctaw becsmise other numpmﬁmmn?rmt ke wrilling to work with Choctaw if they beliewve it catnot
protect thoss companies” information. ™

In the MCLM Confidentiality Feguest, MCLM argues that the redacsed financial mfrmation
gheuld be withheld under FOLA Exempdioas 4, 6, and 7{C),"' which protsctz private information compiled
for law enforcement purposze.® MCLM contends that “the informarion is competitively sensitive,
Disclosure would potentially harm [MCLM; Sandra M. DeFriest, MCLM's principal; end Denald
DicPricst, Sandms DePricst's spouse], ot only in connection with [Avtomated Maritime
Telcoommunications Systems] and the pending transaction, but also in other future business dealings as
well Di ac of Mr, DePriest's personal financial mformation would also be a barmful invasion of

privacy.’

As an initial procedural mattar, in his Besponge, Me, Havens argues that “[fhe reeponses of
MCLM and Choctew were not timely served . and are thus lete and should be disregarded and thas the
recquested recoeds, .. should be lmmediately released. Ahernatively and in addition, the [rlepomses ane
irrelevant, unsupported, and fiivolous and in no way provide good cause wnder any FCC FOIA
withholding exemption,™ Mr. Havens argues that Choctaw and MCLM?s service of their responses was
not consistent with section 1,47 of our rubes™ because it was done vin g-mail, and that such service wes
prejudicial to Mr. Havens. By directing Choctaw and MCLM to provide rarvice by e-mail, the Division
effsctively wraived the provigiona of section 1,47(d) regarding mail service of documents in paper form '
We did so for zood chase, so that Mr. Havens wounld receive the responses more quickly than by mail,
glven the temporal urgency noted in the FOLA Request'’ As such, we find that Choctaw and MCLM's ¢-
mail service of thedr reaponasa was proper.

W rdar % Choctaw stakes that “Ftjhe DuC. Cirewit bas faond parties do net have to 'show aciual competitive barm” to
justify confidentin] treatmant Rather, '[ajcrusl competition and the Rkelihood of substemlin] compeditive mjury is
suffelent to bring commerelal information withdn the pealm of confidensiality,™ fd at 2 (eltlog Poblic Crizen Health
Regearch Group, 704 F.2d at 1291).

T 5 1.8.0, § S52BTIC.

12 oy WOLM Petifion at 2. Specifioally, MUCLM seeke sontidential treatment of "Paragraphs 14 and 15 of the
Petitinn for Reconsideration and sopporting Exhibite 4, 5.1, 5.2, 53 & 6." Id, at 1. We note thet MCLM regueais
confidential raatmeet for Exhibits 5.1, 5.2, 5.3;” the MCLM Patition, hewever, does ot contein Tahibits 3.1, 3.2,
or 5.3. Rather, ii containe Exhibits 4.1, 4.2, and 4.3, In addidon, MOLM's Movember 18, 2014, response o the
FOIA Fequest staice that it redacted “Bhibits 4 through 6" from the publically Bled wersion of the MCI M Petition,
Emmlu:n.mﬂ:ﬂuﬂ.wﬁndlhﬂtmmﬂmdnﬂmmkmnﬁimﬁﬂmmmfmthiﬁmmﬁmﬁm
4,1, 4.2, 43, 5, and 6)-

B rdata.

W Jiavens Response ut 1, We address bere ondy the arguments that s pertlnent to the FOIA Request and the
Comfidetiality Requests. Mr, Havens's otber arguments, which mclade dss properess of Choctaw and MCLM's
actions in Docleet My 11-74 and Docket Mo, 13-85, s well o in related bankruptoy and other court proceedings;
previons FOLA requests Sled by Mr, Havena, and the operation af bankrupéey Inwr, are cuatside the scope of this letier
and thersfors ars ool addresaed herein

%47 CER. § 147, Section 1.47{d) statos that “[d]ocaments thet are reguired to he serred mugt be serred in paper
form, even if documents are filed In electromic farm with the Commissies, unless the pary i be served sgross o
actepd dervice in some other form ™ 47 CFR, § 1.47d).

16 47 OF.R. § 1.3 pormits o3, on our cwn motien, 1o waive onr nules st ooy Hoe for good cause,
1T e FUOLA Bnquest (piting that “Ti]ime ia of the essemce"),
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Tuming to the merits, Mr, Haveos argoes that neither Choctaw aor MCLM has sofficiently
demonsteatad that FOIA Exemptions 4, £, or 70C) apply to the Petiions. Regarding Exemptions 4 and &,
M. Havens states that *[a]ssertions of ‘intent’ to be privete and the like, and that Mr. Depriest provided
[Fedmction information with *understanding” that it be kept searet by MCLM . . . s woctfolly insufficient
where no document was provided detnonstrating said ‘iment,’ “wnderstanding,” ete.”"" He further wrgnes
that “[a]ny loans from Depriest to MCLM need to be ublicly disslosed in the MCLM banknuptey ad
Mr. Dhepreiats indivichal bankruptey and thus cannot be confidential.™* Finally, Mr. Havens states that
“ft]o the degroe Mr. Depriest or anyone elsa has elected to provide to MOLM or Choctew anty Infoonation
to use in said petition for reconsiderations . . - , it hes become property of MCLM and cammet then be
alleped 1o be that provider’s individwal property.™

Regarding Exemplion 7(C), Mr. Havens states that “it applics to proteat law enforccment
proceedings information from public release such that il does not get to the target of the inyestigation,
which iz MCLM end affillstes. Eut here, it is MCLM and affiliate Chocterw that Is sesking to keep scored
information it already bas.™ As such, Mr. Huvens coutends, Exemption 7(C) i3 inapplicable.

We apree with M. Hevens that the information Choctaw and MCLM scek to keep comfidentaal is
niot entitled to protection mder FOLA Exemptions 4 or T{C). We do, however, find that certain redacted
financial nformation in the Petitions 1s subject to confidential treativent uwnder Exemption 6,

Exemption 4 of the FOLA protects “commercial or financial informetion obtained frota a person
[that is] privileged or confidential ™ The very cxistence of Exemption 4 cncourages subtnitiers to
volhuntarily furnish ugeful commercial or financial imformation to the government end provides the
government with an assurance thai required submissions will be relishle.”’ Commervial or financial
matter is “oonfidential™ for purposes of Bxemption 4“4l disclosure of the information is likely to have
either of the bllowing effects: (1) 1o impair the Government's ehility to obiain necessary infprmation m
the future; or (2) to cause substemlial harm t the competitive poaftion of the person rom whom the
infonmation wag obtained.™ As (he redacted information concems Mr. DePrest's personal finsnces and
would oot disclose the finunces o business operations of Choctaw or MULM, we find no basis for
finding that disclosure would result in competitive harm to Choctaw or MCLM. Exempticn 4 iz thos

inapposiie,
Exemption 6 profects mlurimation about individuals in “personnel and medical files and similar

files™ whem the disclomure of such information “would constitute a cleary wnwarranted invasion of
personal privacy™ The Supreme Court has held that Congress intended the term “similar files” to be

"% Yavens Responss at 4,

1? Id.

M4 at2,

G med,

5 10.5.0 § S52(b)i4),

B gew Critical Mess Frargy Project v. NRC, 475 F.2d §71, 878 (D.C, Cir. 1962} {ea banc).

# Mt Farks & Cosservation Ass'n v. Mortan, 495 F.2d 765, 770 (D.C. Cir. 1974); see alse Critical Mass Energy
Froject v, MERLC, 975 F.2d 871, 878 (D.C. Cir. 1992), cect, demied, 113 5, Ct, 1579 {1383).

M 511,80, § 552(h)(6).
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interpreted bromdly, rather than narrowly™ and has made clear that all infonmation that “applics to &
particular individual™ mects the threshold requirement for Exempticn & protection”’ Furthermors, coarta
have consistently upheld protection for financial information™ The redacted information inclwdes Mr.
DieFricst's bank mecount information, ag well a5 deteiled information regarding his fmancial affairs. We
find that this type of sensitive financial mformation is subject to Exemption 6°s protections, and we
withhold it accordingly. Though Mr, Havens asserts that this informmation may have o be dizclosed in a
bankruptey proceeding” and therefore shonld be disclosed parsuant to the FOLA Raquest, a bankruptey
court's possible actions do not superseda Exemption 6. Nor dees the fact that this financial informetion
was disclosed to Choctaw and MCLM alter itz seneitive, personal natare "’ We sonelnda thet Exemption
6 ia applicable,

Mr., Havens also argues that “[the MCLM-Choctaw pogition, if sustéined, will mean that no
party can challenge any rellef granted under these petitions for reconsideration, and that would violate the
purposes and meaning of 47 USC § 4057 It is well-estatiished, however, that a FOLA requestar's basic
micess tights are neither increased nor decrensed because the requester claima to have a particular interest
in the records sought™ As such, it im irrelevatt to our decision here that Mr. Havens clddms he (or others)
needs the information o respond to the Peditions.

Protective Order. We note that MOLM also filed the MCLM Petition in Docket 11-71. Totha
cxtent that Mr, Havens secks matetial from the MCLM Petition that will not be released pursuant to the
FOLA Request, he tay seck it under the tenma of the protective arder issued in Docket 11-71.*

16 | pited Stntes Depurtment of State v, Washington Post Co, 456 1.8, 595, 506-603 (1982} (cdting HR. Rep. To.
0-1407, gt 11 (1966 3. Rep. Mo, $9-813, af U (1065); 5, Rep, Mo. 8-1219, ae 14 (1964}

¥ I, nt G002

® fee o, Checkbook Ctr. for the Study of Serve. v, HHS, 554 F.3d 1046, 1056 (D.C. Cir. 2009) {conclading that
HHS property withheld information that coukd reveal tota] payrnents received b phiysdcians from Medicare for
covered secviced); Gooen ¥, Unitad States, & F. Sapp, 24 983, 008 [W.D. Mich. 1908), appeal dipmissed, Mo, 95-
1568 (6th Cir. Aug. 11, 1998}, B see Reno Newspapers, Ine. v. U5, Puode Comamn'n, Mo, 039-6843, 11 115, Diist.
LEXIS 33957, at *16 (D, Mev. Mar. 29, 2011) {hokling that apency st releass "all segregable™ mleemaon fom o
parale applicant's bank staterents and other dogurpets submitied o parake afficer).

¥ O Degember 16, 2004, Chostaw and MCLM confinmed via e-mail to Amemcs Hustinek that nome of the
Infarmaotion fior which they sesk eonfidentlal treatment has bean disclosed in any pubilis procesding.

* | fize Bxergdion 6, Exetption 7(C) proteats persanal privagy interssis, excegt it ia limited in mformation
campiled for law enfircesant parposes, See 5 US.C. § S52(bNTHC). Asthe redneisd infurmation was not
gnhmdtted for Inw enforcement purposes within the mesming of Exemption T(C), Txemption 70 doss ood spply
bare.

" {favens Reaponse at 6.

3 goe NLRB v, Sears, Rostuck & Co,, 421 U.8. 132, 143 0,10 (1475) (recognizing that & requester's “rights widec
tha Aot are neither increased nor decremesd by reason of the Facd that [be or sbe] cladms an nierest in the [requasted
records] greater than that shared by the averaps member of the public™); see alre United States Drep't of huties .
Reporters Comm, for Frecdom of the Press, 485 U.5. 744, 771 (1989 ("As v hawa repeatedly siaded, Congreas
*slearty intemded’ the FOLA "to give any member of the public as much right to dHaclosre ag one wiib & speeial
interest [in & particular dovument]"" {quating Sears, 421 U5, at 1431}

8 oo Pratective Ovder, EB Doclet Mo, 11-71, FOC 11821 (Jul, 22, 2011},
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We also note that parsuant to sceton §.459(d)(3) of the Commission's rules,™ information for
which confidential treatment properly has been sought will be accorded confidentin] treabment, e
pravided for in sevtions 0.43%g) and 0.461 of the Commission's rufcs,” until the Commission acts on the
eonfidentiality reques! and all suhecquent appeil wnd stay procesdings have been exhausted ™ We
therefore must contiine to atford the Petitions the confidential treatment requestad by Choctaw and
MCIM.® As such, we divect Mr. Havens to the publically available versions of the documents avadlable
in ECFS at this time.

Pursuant, to Section 552(h) of the FOTA,™ hewrever, we do find that certain redsctitms of the
Petifions inchide information that is nol covered by Exemption 6, und we will withhold only the specific,
sensitive personal financial information et is reasonsbly sepregnble, We therefore will discloss certain
informeation (such a8 addresses, mmd non-sensitive statements) tungentially related to Mr, DePredst's
perscoul finances. With the copry of this letter to Choctaw and MCLM, we imclade & versiom of their
respective Petitious specifying the information e jntend to relense to Mr, Havens consistent with
this letter™® Accordingly, we prent the FOLA Request to the degree that we are ned withholding all of the
redacted information for which the partics requested confidential treatment, but, under FOLA Exemption
6, we are withholding all personal financial information that is reascosbly seregable.

Fees. Asn “vommercial requestor” pursaant to section 0.470{a}[) of the Commizsion's mles, ™
M. Havena is responsible for focs that cover the full, reasonable direet cost of searching for and
reviewing responsive tecords as well s the cost of reproducing any records releassd in response 1o your
tequest. In the FOLA Requost, Mr. Havens committed to pay up to 3300 to process the FOLA Raqueast; we
are asscssing a total fes of $289.18 ' This amount will be inveiced under sepamte cover by the
Commission*s Office of Managing Director, Financial Operations Cetiter.,

Appeal Rights. Pursunt o section 0.461(i) of the Cornimission’s mles,” Choctas and MCLM
have ten (10) business days to appeal the proposed disclosures, of the material will be disclosed, Parsuant
to section 0.461 (1) of the Commission's rubes,” Mr. Havens has thirty (30) calendar diys to appeal the
rolings i this letter, The partics should submit any such application for reviewr with the Commission’s
O¥ifice of Ceweral Counsel. The caption and transmitting envelope of any sach spplication must contain
vReview of Freadom of Information Act Action™ and should reference FOLA Control Nomber 2015-058.

¥ 47 CF.R. § 0.459(d)(3).
47 CER. 45 0.450(g), 0461
47 CFR.§ 0 A481(A1(3).

7 gop 47 C.F.R. 5§ 0459z}, () for o dessiptlon of the process now Ul w bave mied on the Partics’ requests for
confidentind troatamanit.

%5 U805 552b), Section $52(b) states that *[a]ny rsssanshly segregable partion ofa recard shall be provided to
any passan requesting such reeord after deletion of the pertions which are exempt undes this ssbsection,”

¥ The infeymatken wa ntend to radact i boxed, while amything nol contained within  bex wall be released,
W4T CFER. § 04T0mM1).

| The search and ceview fos reflects: ona (35-19 Level hour, at $81.46 per hoor; and theee (25-14 Jevet hours, nt
§65.24 pec hour. Sew birp:frensttion. fee. gov'fola/#feescheduls. We ars not providing oy docaments and therefore
msaeas no fee foe doplication of dovumeats. 47 CFR. § 0.465{c)CZ).

%47 CFER §DABICE).
B 47 CFR. B 0461
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In addition, as stated above, purauant to section 0.459(g), the redacted portions of the
Petithons will be aceorded coofidential treatment ontl the Commission acts on any tmaly
applications for review of an order desiving a request for confidentiality, and untl & court acty on
any timely motion for stay of snch an order denying confidential treatment.

(Questions regarding the foregoing may be refarred to Amanda Huetinck of the Mobility Division
gt 202-418-7090 ar Amanda HoetinckEfoe. gov.

Bmoerely,

Lt

Chief, Mobility Division
Wiraless Tebecommunications Bunean

Enclompe to Choctaw Counse] {oopy of Choctaw Petition showing which redacted informution will not
be afforded confidential treatment)

Enclosure to MCOLM Counset (oopy of MOCLM Petition showing which redacted infrrmation will not be
afforded confidential treatrvent)
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