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Executive Summary

The Commission’s October 30, 2014 Order stated all future requests for “retroactive
waivers” of 47 C.F.R. § 64.1200(a)(4)(iv) would be “adjudicated on a case-by-case basis” and
the Commission did not “prejudge the outcome of future waiver requests in the order.” The
Commission should deny the National Pen petition for three reasons.

First, the Commission has no authority to “waive” violations of the regulations
“prescribed under” the TCPA in a private right of action. Doing so would violate the
separation of powers because the courts have exclusive authority to determine whether “a
violation” of the regulations has taken place, and because Congress has determined that
“each such violation” gives rise to $500 in statutory damages. The requested waiver would
not merely affect a Commission rule divorced from the statute; a violation of the rule s a
violation of the statute where a private right of action is concerned. In any case, the TCPA
does not expressly authorize the Commission to issue retroactive rules.

National Pen is also not “similarly situated” to the petitioners covered by the Opt-
Out Order, since (1) there is no genuine “dispute” that National Pen did not “promptly
document” permission from any class members, (2) National Pen does not claim it was
actually “confused” about the law, and (3) the most likely explanation is that National Pen

was simply ignorant of the opt-out regulation.
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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of

Junk Fax Prevention Act of 2005 CG Docket No. 05-338

)

)

)

)

Rules and Regulations Implementing the ) CG Docket No. 02-278
Telephone Consumer Protection Act of 1991 )

Christopher Lowe Hicklin, DC,; PLC’s Comments on National Pen’s

Petition for Retroactive Waiver

Commenter Christopher Lowe Hicklin, DC, PLC, is the plaintiff in a private TCPA
action pending in the United States District Court for the Middle District of Florida against
petitioners National Pen Co. LL.C and National Pen Holdings LL.C (collectively, “National
Pen”).! On February 13, 2015, National Pen filed a petition seeking a “retroactive waiver” of
47 C.F.R. § 64.1200(a)(4)(1v), the regulation requiring opt-out notice on fax advertisements
sent with “prior express invitation or permission.”?

The Commission issued an order on 24 similar petitions on October 30, 2014 (“Opt-
Out Order”).? That order rejected several challenges to the validity of the opt-out
regulation,* but granted retroactive “waivers” purporting to relieve the 24 petitioners of

liability from both Commission forfeiture actions and liability in private TCPA litigation

" Christopher Lowe Hicklin DC, PL.C v. Nat'l Pen Co. 1.1.C, et al., No. 8:14-cv-02657 (M.D. Fla.).
> Petition for Retroactive Waiver, CG Docket Nos. 02-278, 05-338 (Feb. 13, 2015).

> In re Rules & Regulations Implementing the Telephone Consumer Protection Act of 19915 Junk Fax Prevention
At of 2005, Application for Review filed by Anda, Inc.; Petitions for Declaratory Ruling, Waiver, and/ or
Rulematking Regarding the Commission’s Opt-Out Requirement for Faxes Sent with the Recipient’s Prior Express
Permission, CG Docket Nos. 02-278, 05-338, Order, FCC 14-164 (rel. Oct. 30, 2014).

* Id. 99 19-20, 32 & n.70 (ruling that Commission issued regulation under its statutory authority to
“implement” the TCPA by empowering consumers to “halt unwanted faxes” and regulation is
enforceable through the TCPA’s private right of action).



under the private right of action in 47 U.S.C. § 227(b)(3).> The Consumer and Governmental

Affairs Bureau sought comments on National Pen’s petition on February 27, 2015.6

Procedural History

On October 30, 2014, the Commission issued the Opt-Out Order, granting
“retroactive waivers” intended to relieve the covered TCPA defendants of liability in private
TCPA actions for violations of § 64.1200(a)(4)(1v) from its effective date, August 1, 2000, to
October 30, 2014, as well as prospective waivers for any future violations through April 30,
2015.7 As one petitioner recently argued, the Commission retroactively “modifie[d] the
operative date of an existing FCC regulation” with respect to the covered petitioners.® The
Commission invited “similatly situated” parties to petition for similar waivers.?

Plaintiff’s counsel filed comments on two post-order petitions on November 18,

2014,19 five petitions on December 12, 2104, six petitions on January 13, 2015,'> and one

5 14,99 22-31.

S Consumer & Governmental Affairs Burean Seeks Comment on Petitions Concerning Commission’s Rule on Opt-
out Notices on Fax Advertisements, CG Docket Nos. 02-278, 05-338 (Feb. 27, 2015).

" Opt-Out Order g 29.

® Physicians Healthsonrce, Inc. v. Stryker Corp., No. 12-cv-729 (W.D. Mich.), Defs.” Mem. Supp. Mot.
Reconsideration & Renewed Mot. Stay (Doc. 199) at 6 (Feb. 6, 2015).

? Opt-Out Order 9§ 30.

" In re Rules & Regulations Implementing the Telephone Consumer Protection Act of 1991, Junk Fax Prevention
Act of 2005, CG Docket Nos. 02-278, 05-338, Beck Simmons LLC’s Comments on Francotyp-
Postalia Petition (Nov. 18, 2014); 7d., Physicians Healthsource, Inc.’s Comments on Allscripts
Petition (Nov. 18, 2014).

" In re Rules & Regulations Implementing the Telephone Consumer Protection Act of 1991, Junk Fax Prevention
Act of 2005, CG Docket Nos. 02-278, 05-338, TCPA Plaintiffs” Comments on Petitions for Waiver
of the Commission’s Rule on Opt-Out Notices on Fax Advertisements Filed by Alma Lasers, ASD
Specialty Healthcare, Den-Mat Holdings, and Stryker Corp. (Dec. 12, 2014).

In re Rules & Regulations Implementing the Telephone Consumer Protection Act of 1991; Junk Fax Prevention
At of 2005, CG Docket Nos. 02-278, 05-338, TCPA Plaintifts’ Comments on Petitions for Waiver



petition on February 13, 2015.1% In each set of comments, Plaintiffs’ counsel requested the
Commission clarify whether the standard for a waiver is that the petitioner was actually
confused about whether opt-out notice was required when it sent its faxes!# or whether the
Commission created a presumption that petitioners are confused in the absence of evidence
they were “simpl[y] ignorant” or knowingly violated the law.15

Plaintiffs’ counsel expect dozens of TCPA fax defendants to petition for waivers
before April 30, 2015, and the Commission should expect waiver requests from defendants
in non-fax TCPA litigation, as well. For example, on December 5, 2014, Wells Fargo cited
the Opt-Out Order as authority for a retroactive waiver absolving TCPA defendants of
liability for cellular-phone calls where the “called party” is not the “intended recipient.”10
Plaintiffs reiterate their request that the Commission clarify the standards it applied in the

Opt-Out Order.

of the Commission’s Rule on Opt-Out Notices on Fax Advertisements Filed by EatStreet Inc.,
McKesson Corp., Philadelphia Consolidated Holding Corp., St. Luke’s Center for Diagnostic
Imaging, LI.C, Sunwing Vacations, Inc., and ZocDoc, Inc. (Jan. 13, 2015).

" In re Rules & Regulations Implementing the Telephone Consumer Protection Act of 1991; Junk Fax Prevention
Act of 2005, CG Docket Nos. 02-278, 05-338, Physicians Healthsource, Inc.’s Comments on A-S
Medication Solutions LLC’s Petition for Wavier of Section 64.1200(a)(4)(iv) of the Commission’s
Rules and/or Declaratory Relief.

" Opt-Out Order § 26 (stating waiver was justified because footnote 154 of the 2006 Junk Fax
Otder “led to confusion or misplaced confidence on the part of petitioners”); 7. 9§ 32 (stating
Commission granted waivers “to parties that have been confused by the footnote”).

"* Id. (stating combination of footnote 154 and lack of notice “presumptively establishes good cause
for retroactive waiver,” finding no evidence “that the petitioners understood that they did, in fact,
have to comply with the opt-out notice requirement,” and “emphasiz[ing]” that “simple ignorance”
of the law “is not grounds for a waiver”).

' Inn re Rules and Regulations Implementing the Telephone Consumer Protection Act of 1991; Petition for Expedited
Declaratory Ruling of the Consumer Bankers Assoc., CG Docket No. 02-278, Reply Comments of Wells
Fargo (Dec. 5, 2014) at 9 & n.35 (citing Opt-Out Otrder g 20).



Factual Background

On October 21, 2014, Plaintiff, a chiropractic practice in Florida, filed a TCPA action
in the Middle District of Florida alleging National Pen sent it unsolicited fax advertisements
on August 0, September 9, September 25, October 1, October 8, October 15, and October
16, 2014.17 The faxes, attached hereto, advertised National Pen’s products, including various
pens and keychains that may be personalized for the purchaser.!® The faxes state at the
bottom: “If you would like to be removed from receiving future faxes, please call 855-684-2505."1

The Complaint alleges National Pen sent “the same and other” fax advertisements to
“Plaintiff and more than 25 other recipients” and that class certification was appropriate.?
The Complaint alleged National Pen is precluded from raising an affirmative defense based
on a claim of established business relationship (“EBR”) or “prior express invitation or
permission” because the faxes do not comply with the opt-out-notice requirements.?!

On January 4, 2013, National Pen answered the Complaint, admitting it “sent
facsimile advertisements to Plaintiff and members of the putative class” on the dates
alleged.?> National Pen asserted affirmative defenses of an EBR and prior express

permission from Plaintiff and the putative class members.??

1 Christopher Lowe Hicklin DC, PL.C v. Nat'/ Pen Co. I.L.C, Nat’l Pen Holdings, I.L.C, No. 8:14-cv-02657
(M.D. Fla.), P1.’s Class Action Complaint (Doc. 1) § 11.

" Ex. A.

Y Id.

* Hicklin, P1.’s Class Action Complaint § 15.

214 9917, 31.

? 1d., Defs.” Answer to Pl.’s Class Action Complaint (Doc. 23) 9 30.
Z 1d. at 19, Aff. Defenses 1—4.



On January 21, 2015, Plaintiff moved for class certification, stating discovery revealed
National Pen sent 215,661 fax advertisements to 74,608 unique fax numbers through a fax
broadcaster in eight separate broadcasts in September and October 2014.24 Plaintiff argued
National Pen had no evidence of “prior express invitation or permission” and that, even if it
did, the faxes lack compliant opt-out language, which is a common question for classwide
resolution.? Plaintiff acknowledged National Pen had filed a petition for “waiver” of the
opt-out regulation with the Commission, but argued that “[i]t would be a fundamental
violation of the separation of powers for the administrative agency to ‘waive’ retroactively
the statutory or rule requirements for a particular party in a case or controversy presently
proceeding in an Article III court,” citing the only judicial ruling on that issue to date.?

National Pen argued a class cannot be certified because it obtained prior express
permission from some class members, so litigating the merits would require “case-by-case
investigation” and “interviews with every member of the putative class.”?’ National Pen

admitted it “did not maintain any records of when and how it received permission from

**1d., PL’s Mot. Class Certification (Doc. 26) at 1.
® 1d. at 13.

* 1d. (citing Physicians Healthsource, Inc. v. Stryker Sales Corp., --- F. Supp. 3d ---, 2014 WL 7109630, at
*14 (W.D. Mich. Dec. 12, 2014)). The district court denied defendant’s motion to reconsider this
ruling. See Physicians Healthsource, Inc. v. Stryker Sales Corp., No. 12-cv-0729 (W.D. Mich.), Order (Doc.
201) (Feb. 206, 2015); see also Physicians Healthsource, Inc. v. Doctor Diabetic Supply, I.LC, 2014 WL
7366255, at *5 (8.D. Fla. Dec. 24, 2014) (reserving decision on “whether the FCC can grant a
retroactive waiver that would apply in civil litigation between private parties”).

" Id., Nat’l Pen Opp. Mot. Class Cert. (Doc. 36) at 8.



customers,”?8 but argued it obtained after-the-fact declarations from 40 of its customers
stating they gave National Pen permission to send them fax advertisements.?’

In response to Plaintiff’s argument that opt-out-notice violations preclude a
permission defense, National Pen argued the Commission “effectively abrogated its rule
requiring that so/icited faxes contain opt-out language” in the Opt-Out Order.? National Pen
argued that when combined, “[tjhe Waiver Order and National Pen’s pending petition are
tatal to class certification here, because they exempt National Pen from the opt-out notice
requirement for any solicited faxes, and therefore make consent an individual issue in this
case.”3! Merely filing a petition, it argued, “entitles National Pen to raise consent as a defense
even where the faxes did not contain the FCC’s opt-out language.”3>

National Pen argued a waiver aimed at Plaintiff’s private right of action would not
violate the separation of powers because (1) the Commission would not be “interfering with
the ‘statute,” as Plaintiff contends, but merely “abrogating rules of its own creation,” and (2)
“regulations can be applied retroactively,”3? where expressly allowed by the authorizing

statute, citing Bowen v. Georgetown Univ. Hosp.*

28 Id

? 1d. at 10.

" 1d. at 13.

31 Id

2 1d. at 14; see also id. at 30 (referring to Commission’s “abrogated regulations” on opt-out notice).
¥ 1d. at 15-17.

488 U.S. 204, 208 (1988) (holding “a statutory grant of legislative rulemaking authority will not, as
a general matter, be understood to encompass the power to promulgate retroactive rules unless that
power is conveyed by Congress in express terms”).



On February 13, 2015, National Pen filed its waiver petition. The petition does not
claim National Pen obtained prior express invitation or permission from Plaintiff.3> It does,
however, state it “intends to demonstrate” in court that it obtained permission from other
class members.3¢

National Pen does not claim it was actually “confused” about whether opt-out notice
was required on faxes sent with permission at any time.3” National Pen does not claim it read
footnote 154 in the 2006 order implementing the opt-out regulation or the 2005 public

notice preceding the rule.?

Argument

I. The Commission has no authority to “waive” violations of the regulations
prescribed under the TCPA in a private right of action, and doing so would
violate the separation of powers.

The TCPA creates a private right of action for any person to sue “in an appropriate
court” for “a violation of this subsection or the regulations prescribed under this
subsection,”? and directs the Commission to “prescribe regulations” to be enforced in those
lawsuits.* The “appropriate court” then determines whether “a violation” has taken place.*!

If the court finds “a violation,” the TCPA automatically awards a minimum $500 in damages

» Nat’l Pen Pet. at 1-8.

*1d. at 6.

7 1d. at 1-8.

* 1d.

P47 US.C. §227()(3).

Y 1d. § 227(b)(2).

“ 14 § 227(0)(3)(A)-(B).



for “each such violation” and allows the court “in its discretion” to increase the damages up
to $1,500 per violation if it finds they were “willful[] or knowing|].”4?

The TCPA does not authorize the Commission to “waive” its regulations in a private
right of action.®® It does not authorize the Commission to intervene in a private right of
action.** It does not require a private plaintiff to notify the Commission it has filed a private
lawsuit.*> Nor does it limit a private plaintiff’s right to sue to cases where the Commission
declines to prosecute.* The Commission plays no role in determining whether “a violation”
has taken place, whether a violation was “willful or knowing,” whether statutory damages
should be increased, or how much the damages should be increased. These duties belong to
the “appropriate court” presiding over the lawsuit.#’

The Communications Act does, however, grant the Commission authority to enforce
the TCPA through administrative forfeiture actions.*® Private citizens have no role in that
process, such as determining whether a violator acted “willfully or repeatedly.”# Thus, the
TCPA and the Communications Act create a dual-enforcement scheme in which the

Commission promulgates regulations that both the Commission and private litigants may

214§ 227(b)(3).
43161.
44161.

®1d; Cf, Clean Air Act, 42 U.S.C. § 7604(b) (requiring 60 days prior notice to the EPA to maintain
a citizen suit).

“Cf, eg, 42 US.C.A. § 2000e-5(f)(1) (requiring employment-discrimination plaintiffs to obtain
“right-to-sue” letter from Equal Employment Opportunity Commission).

7 1d. § 227(b)(3).
® 1d. § 503(b).
49161.



enforce but where the Commission plays no role in the private litigation and private citizens
play no role in agency enforcement.® This scheme is similar to several other statutes,
including the Clean Air Act, which empowers the EPA to issue regulations imposing
emissions standards®! that are enforceable both in private “citizen suits”>? and in
administrative actions.>?

The D.C. Circuit Court of Appeals recently held the EPA could not issue a regulation
creating an affirmative defense for “unavoidable” violations in private litigation under the
Clean Air Act in Nat. Res. Def. Council v. EPA>* holding it is “the Judiciary” that “determines
‘the scope’—including the available remedies” of “statutes establishing private rights of action”
and that, consistent with that principle, the Clean Air Act “vests authority over private suits
in the courts, not EPA.”’5¢ TCPA Plaintiffs discussed NRDC extensively in a letter to the
Commission after it was issued April 18, 2014,%7 and in subsequent comments on waiver

petitions.”® The Opt-Out Order does not cite NRDC.

* Ira Holtzman, C.P.A. v. Turza, 728 F.3d 682, 688 (7th Cir. 2013) (holding TCPA “authorizes private
litigation” and agency enforcement, so consumers “need not depend on the FCC”).

1 42 US.C. § 7412(d).
242 US.C. § 7604(a).
¥ 42 U.S.C. § 7413(d).
* 749 F.3d 1055, 1062 (D.C. Cir. 2014).

> 1d. (quoting City of Arlington v. FCC, - U.S. -, 133 S. Ct. 1863, 1871 n.3 (2013); Adams Fruit Co. v.
Barrett, 494 U.S. 638, 650 (1990)).

56 Id
*" Letter of Brian J. Wanca, CG Docket No. 05-338 (May 19, 2014).

* See In re Rules & Regulations Implementing the Telephone Consumer Protection Act of 1991; Junk Fax
Prevention Act of 2005, CG Nos. 02-278, 05-338, TCPA Pls.” Comments on Stericycle Pet. at 7 (July
11, 2014); id., TCPA Pls.” Comments on Unique Vacations, Inc. Pet. at 6—8 (Sept. 12, 2014).



On December 12, 2014, the United States District Court for the Western District of
Michigan became the first court in the country to rule on whether a Commission “waiver”
from § 64.1200(a)(4)(iv) is enforceable in private TCPA litigation.> The district court held
“li]t would be a fundamental violation of the separation of powers for the administrative
agency to ‘waive’ retroactively the statutory or rule requirements for a particular party in a
case or controversy presently proceeding in an Article III court.”% The district court held
that “nothing in the waiver—even assuming the FCC ultimately grants it—invalidates the
regulation itself” and that “[t|he regulation remains in effect just as it was originally
promulgated” for purposes of determining whether a defendant violated the “regulations
prescribed under” the TCPA, as directed by § 227(b)(3).! The district court concluded, “the
FCC cannot use an administrative waiver to eliminate statutory liability in a private cause of
action; at most, the FCC can choose not to exercise its own enforcement power.”02

The argument that the Commission is merely waiving “its own rules,” rather than the
statutory private right of action fails because “[i]nsofar as the statute’s language is concerned,
to violate a regulation that lawfully implements [the statute’s] requirements s to violate the
statute.”%3 The Commission already ruled in the Opt-Out Order that the regulation lawfully

implements the TCPA,% so a violation of the regulation /s a violation of the statute.

> Physicians Healthsource, Inc. v. Stryker Sales Corp., - F. Supp. 3d ---, 2014 WL 7109630 (W.D. Mich.
Dec. 12, 2014).

N 14, at *¥14.
61 Id
62 Id

 Global Crossing Telecomme’ns, Inc. v. Metrophones Telecomme’ns, Inc., 550 U.S. 45, 54 (2007) (citing MCI
Telecomme’ns Corp. v. FCC, 59 F.3d 1407, 1414 (D.C. Cir. 1995) (holding Commission rule “has the
force of law” and the Commission “may therefore treat a violation of the prescription as a per se

10



The argument that a waiver of the opt-out regulation in a private right of action is
permissible because “regulations can be applied retroactively” fails because “a statutory grant
of legislative rulemaking authority will not, as a general matter, be understood to encompass
the power to promulgate retroactive rules unless that power is conveyed by Congress in
express terms.”%> The TCPA does not expressly authorize the Commission to issue
retroactive rules.® It authorizes it to “implement” the statute.®” To “implement” is inherently
prospective, meaning “to begin to do or use (something, such as a plan) : to make

(something) active or effective.”08

II.  National Pen is not “similarly situated” to the petitioners covered by the Opt-
Out Otrder.

A. There is no real “dispute” over “prior express invitation or permission”
because National Pen admits it did not follow the Commission’s
admonition to document it promptly.

The Opt-Out Order noted, “[t]he record indicates that whether some of the
petitioners had acquired prior express permission of the recipient remains a source of
dispute between the parties.”® In this case, there is no reasonable “dispute.” National Pen

p p ) p

admits it “did not maintain any records of when and how it received permission from

violation of the requirement of the Communications Act that a common carrier maintain ust and
reasonable’ rates”)).

* Opt-Out Order g 19-20.

% Bowen, 488 U.S. at 208.

% 47 U.S.C. § 227(b)(2); Jamison v. First Credit Servs,, Inc., 290 FER.D. 92,102 (N.D. IIL. 2013).
7§ 227(b)(2).

% See http:/ /www.mertiam-webster.com/dictionary/implement.

“ Opt-Out Order § 31, n.104.

11



customers,”’% and that it was only after it was sued that it sought to obtain after-the-fact
declarations from a handful of its targets.”!

The Commission ruled in the 2006 Junk Fax Order that “[s]enders that claim their
facsimile advertisements are delivered based on the recipient’s prior express permission must
be prepared to provide clear and convincing evidence of the existence of such permission,”
that “the burden of proof rests on the sender to demonstrate that permission was given,”
and that fax advertisers should “take steps to promptly document that they received such
permission.”’? National Pen admits it did not “promptly document” permission from
anyone, and it cannot meet its burden of proof after the fact.

National Pen’s permission defense is really an just a dressed-up EBR defense, as
demonstrated by its claims to have sent faxes only to its “customers.””? The Commission
ruled in the Opt-Out Order that its waivers do “zof extend to the similar requirement to
include an opt-out notice on fax ads sent pursuant to an established business relationship as
there is no confusion regarding the applicability of this requirement to such faxes.”’* A

waiver will do National Pen no good.

B. National Pen does not claim it was “confused” about whether opt-out
notice was required or that it read footnote 154 or the notice of
rulemaking.

" Hicklin, Nat’'l Pen. Opp. PL’s Mot. Class Cert. (Doc.36) at 8.
" 1d. at 10.

" In re Rules & Regulations Implementing the Telephone Consumer Protection Act of 1991; Junk Fax Prevention
Act of 2005, Final Rule, 71 Fed. Reg. 25967, 25972 (May 3, 2000).

7 Nat’l Pen Pet. at 6.
™ Opt-Out Order 9 27, n.99.

12



If the standard for a waiver is that the petitioner was actually confused about whether
opt-out notice was required on faxes sent with permission, National Pen’s petition must be
denied. National Pen does not claim it was confused about the law.” Nor does it indicate
one way or the other whether it was aware of the opt-out regulation or even the existence of
any laws regarding fax advertising.”® It does not claim that it read footnote 154 or the 2005
notice of rulemaking, the only sources of “confusion” identified in the Opt-Out Order.”
Based on the record before the Commission, it is just as likely National Pen was simply

ignorant of the law, which the Opt-Out Order held was insufficient for a waiver.”

C. Plaintiff has a due-process right to inquire into whether National Pen
had actual knowledge of the rules if that factor is dispositive of its
private right of action.

If the standard for a waiver is that a petitioner is considered “presumptively”
confused in the absence of evidence it “understood that [it] did, in fact, have to comply with
the opt-out notice requirement,””” then Plaintiff has no evidence of actual knowledge at this
time with which to rebut the presumption with respect to National Pen. Only National Pen
has that information, and its Petition is silent on the issue.

Plaintiff has a due-process right to investigate whether National Pen had actual
knowledge of the opt-out rules if that factor is dispositive of its private right of action under

the TCPA, and the Commission should hold such “proceedings as it may deem necessary”

" Nat’l Pen Pet. at 1-8.
76 Id
77 Id
™ Opt-Out Order  26.
" Opt-Out Order 9 26.

13



for that purpose.®” In the alternative, Plaintiff requests the Commission stay a ruling on
National Pen’s petition until Plaintiff has completed discovery regarding its actual knowledge

(or lack thereof) before the United States District Court for the Middle District of Florida.

Conclusion

The Commission should deny National Pen’s petition for waiver because the
Commission has no authority to “waive” a regulation in a private right of action under the
TCPA, and the Commission cannot change its rules implementing the TCPA retroactively.
National Pen is also not “similarly situated” to the petitioners covered by the Opt-Out
Order, since (1) there is no genuine “dispute” National Pen cannot prove its claim of prior
express invitation or permission due to its failure to “promptly document” such permission,
(2) National Pen does not claim it was actually “confused” about the law, and (3) National

Pen was most likely simply ignorant of the opt-out regulation.

Respectfully submitted,

By:  s/Brian J. Wanca
Brian J. Wanca
Glenn L. Hara
Anderson + Wanca
3701 Algonquin Road, Suite 760
Rolling Meadows, IL. 60008
Telephone: (847) 368-1500

Facsimile: (847) 368-1501

“ 47 CER.§1.1.
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B g 3 Sale Price 99¢ea, 99¢ea 99¢ ea, 99¢ ea, 99¢ea, 99¢ ea.
A &
"EE E: 2. Your Personallzed Imprint 91» hﬁnkn ‘g"Pf;,"* Chafh"?‘,’ 5*',"‘“;@ e b
28 ' nt otherw,
E = E SZZ?RCICPm;g }ECKLINFL D ot ago for st 40,0l gplycoan SlackewbR arwork,
| ark Rd., Sarasota,
oy =4 (941) 923-4357 1
)
o §_: 3. Color Cholce 5
L. § Vil DPurple ORed OBlack [DBlue [ Gunmetal [J Assorted
3 -
5 C15026504ES6B01 2
g Es
Lls E E FAYE HICKLIN 4, Ordered By Nameand valil Phone Number required to process order,
; = L GLARK ROAD CHIROPRACTIC
Dy & CTR ( )
m "i: it{ 3220 GLARK RD PRINT Your Name AreaCode  Day Phone Number Fax Number
o = g ; SARQ%‘DSE';‘_:;;TQM Please allow a §15.95 set up charge plus delivery/handling charge.
Jd e LAK - B/6/14 Ifyou would like to be removed from receiving future faxes, please call 855-684-2505
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0 NATIONAL PEN COMPANY
'I/m émage is our business!™

END OF SUMMER SALE!!

Take advantage of these great Ultra Bright LED Flashlight and Key Chain
prices and boost sales and customer goodwill all year long during our
END OF SUMMER SALE! r

- DR. CHRIS HICKLIN
----- 3220 Clark Rd., Smravots, FL

Hurry, place your order in the next 10 days, before supplies of the new LED Flashlight Key Chains are gone!
And here’s our igg_gig_l 10-Day Offer Reserved for

CLARK ROAD CHIROPRACTIC CTR

« Personalized with your lifetime laser engraved messagel
» Low minimum and low, low price on our bestselling flashlight!

+ Available in Blue, Black, Red, Purple, Gunmetal or FREE Assortment!

"TO ORDER:
FAX the completed order form below to 800-854-7367 or

CALL me at 800-854-1000 or for fastest delivery go —=
ONLINE to www.orderpens.com , Enter your promo code: 2JZZEV1B Order taday and get
FREE Gift Boxes
Sincerely, with yo_u; order!
Dave Thompson )
% e & ' Please rush my new PERSONALIZED LED FLASHLIGHT KEY CHAINS. I
© EE E YES. BIll e later, My satisfaction 1s 100% guatartasd] summ er sa’e.
a.
7]
bt gl 1. QUANTITY (Check one only) 50 100 [J 200 [J 250 [J 500 J 1000
i Z Regular Price SLe8En Sls6Ea, Sle4wa, S152wa. L1498, SlA45Ea,
-;‘—3 S 3 Sale Price 99¢Cea,  99¢ aa. 99¢ ea, 99¢ ea, 99¢ ea, 99¢ ea.
;-"E 2, Your Personalized Imprint Or I\ﬂlnka Ihrnprint Chningns Hurl.};h ——
Up te 3lines, 28 ctarsfepaces parling « You, (|l in '
E iz e CHEINBICHLEL Indctedbelon Adéyoutiopo for st 40 Alease upply e back e aryerk.
& arl ., Sarasota,
(4’ % E (941) 923-4387 1
&
o e § g 3. Color Cholca : 3,
| 5. OPurple ORed OBlack OBlue OGunmetal O Assorted
|
os E-; Y C15926504EV1BO1 < &
m H -; FAYE HICKLIN 4, Orderad By Nameand m!!d?hme.'\rumba'rquired fo process order,
QE ' Ej CLARK ROAD GHIROPRACTIC ( )
m .j=3 g ‘{l SA%:;;I’TT’E ?%31 PRINT Your Name Area Code  Day Phone Number Fax Number
4
= . Pleaseallow a 515,95 set up charge plus defivery/handfing charge,
o d cll LAK 841-823.4357 S/8/14 Ifyou would like to be removed Frarrf recefgng ﬁ.:rurefaxis, please call 855-684-2505
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0uN émaGge is our business!™
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FALL INTO SAVINGS EVENT!

Take advantage of these great Allure Pen
prices and boost sales and customer goodwill all year long during our
FALL INTO SAVINGS EVENT! .

DR. CHRIS HICKLIN
3220 Clark Rd., Sarasota, FL

Hurry, place your order in the next 10 days, before supplies of the new Allure Pen are gone!

And here’s our i;_a_g_c_i_q! 10-Day Offer Reserved for
CLARK ROAD CHIROPRACTIC CTR

* Pay Only 30¢€ Net Eachl...Depending on quantity!
» Low minimum and low, low price on our bestselling pen)

» Avallable In Green, Pink, Orange, Yellow tips & tops with
matching imprint or FREE Assortmant!

TO ORDER:

FAX the completed order form below to 800-854-7367 or
CALL me at 800-854-1000 or for fastest delivery go
ONLINE to www.orderpens.com . Enter your promo code: 4dMNMEX9B

Sincerely,
Dave Thompson

Lo B ! Please rush my new PERSONALIZED ALLURE PENS.
:mf E B & XIYES i My satisfactlon Is 100% quaranteect - 3+ Your Parsonalized Imprint Fall Sale Event!
¢ 3= | Dioess o e e
- IO .
o O 150 @ 89¢ + 300 FREE
S8 3 | D250@85¢+500FREE
s £ | DO 500 @89¢ + 1000 FREE Or Make imprint Changes Hara...
= & H Up to 5 lines, 35 characters/spages parline - Yourlmprint will beln all caps unless atherwlse Indlcated balow -
E & Fé ZD. En‘n::w.{{v:mlg:tfpﬁllﬁsgnicgﬁik one on!y ) Add yourloge forJust $25, Mlease supply dean black& white artwork
| 53 1s
m _E‘-lf O Assorted with Rainbow Imprint - Add 5¢ extra per pen, including FREE pens
i E [ Assarted with Sliver Imprint - No Extra Charge 2
o . O Mean Green 1,
LL § g'.ﬁ O3 Neon Pink 4, Ink Color y
O Neon Orenge :
oy E O Nean Yallow e Saiack:
s k| -
Lls 2 i * C1 ssfféﬂzﬁﬁgam * 5,Ordered BY Name and vaitd Phone Number required to process order,
=:
() E i CLARK ROAD CHROPRACTIC CTR
L 3220 CLARK RD ( )
: ﬁ - l SAR:?;;;E;SE},‘“M PRINT Your Name ' Area Code  Day Phone Number Fax Number
o = g 1 ALL " /9414 Please allow a $15.95 sat up charge plus delivery/handling charge.
J & If you would like to be removed from receiving future faxes, please call 855-684-2505
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O NATIONAL PEN COMPANY
7/&44 tmage is our business!™

Special Offer Reserved For
CLARK ROAD CHIROPRACTIC CTR

OUR PRICES KEEP FALLING!

U n n U U n u Ecmagﬁm%cnccmu u

Take this opportunity to SAVE BIG on the Vantus Pan during our FALLING PRICES SALE!
Take advantage of these great Ventus Pen prices and boost sales and customer goodwilll all year long!

And here's our speclal 10-Day Offer Reserved for
CLARK ROAD CHIROPRACTIC CTR

* Innovative Design..Colorful translucent barrels,
matching vented rubber grip and shiny chrome accents.

» Long Lasting Imprint..Guaranteed to be crispl
¢+ Pay Only 49¢ Eachl...Regardless of quantity!

Hurry, place your order In the next 10 days, before
supplies of the new Ventus Pen Pens are gonel

TO ORDER:

FAX the completed order form below to 800-854-7367 or
CALL me at 800-854-1000 or for fastest delivery go
ONLINE to www.orderpens.com . Enter your promo code: 6KBKEX9C

Order today and get our
Sincerely, LOWEST PRICE OF THE YEAR!
Dave Thompson Hurry, offer expires in 10 daysl
e b i Plaase rush my new PERSONALIZED VENTUS PEN PENS, »
IE Eg g E YES.’ Bill me later, My satisfaction Is 100% guaranteed! Fa’l SaV'ngs
& 3= | [ QUANTITY (checkons ) 0 100 03150 0250 0 500 03 1000
l-__l- Regular Price Sitew” S64-eu” Sds-ah” Sases” Sogea”
2 3 Sale Price 49¢ ea. 49¢ ea. 49¢ en. 49¢ ea, 49¢ ea.
§§ 2. Your Personalized Imprint Or Make Imprint Changes Here...
2 CIN Up to 5 lines, 27 characters/spaces par lina » Your imprint will be In all eaps unless otherwke
E‘E : &z:: :_;.:s;_xL :;141;3 indicated balow - Add your logo for just $25. Pleasesupply clean black & whita antwork.
= ' 1 T
g T
O gé‘ 3. Translucent T¥im Color E]
m § @ OBlack [ Blue DRed QPurple [ Asmorted Black Ink, medlum T
3 C15926504EXSC01 pomrent -
B Bk
wl s b péyg Eﬁfgu“ 4, Ordared By nameand valid Phone Number required ta process order.
i CLARK ROAD CHIROPRAGTIC
i
Q ﬂ ' CTR | ( )
m 3220 CLARK RD
2 Ell SARASGTA Rt 84284 PRINT Vour Namia Area Cods  Day Phora NUmbar Fax NUTD o
= Please allow a $15.95 set up charge plus delivery/handling charge,
o 3 61 £ S41-0a0-4007 1011/14 Ifyou would like to beumowdfru:fmcer'w'ng future I"ags :Ea::f'aﬂ 855-684-2505
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O NATIONAL PEN COMPANY
@m émage is our business!™

Special Offer Reserved For
CLARK ROAD CHIROPRACTIC CTR

“RAKE-IN" THE SAVINGS!

CLARK ROAD CHIROPRACTIC C
3220 CLARK RD

Take this opportunity to SAVE BIG on the Metro Gel Pan during our FALLING PRICES SALE!
Take advantage of these great Metro Gel Pen prices and boost sales and customer goodwill all year long}

And here’s our special 10-Day Offer Reserved for
CLARK ROAD CHIROPRACTIC CTR

* Easy-Writing Gel Ink... Your customers won't put this pen down!

» Innovative Design...Black clip with 8 cut-outs accent a clear cap
for an upscale, metropolitan flair.

» Long Lasting Imprint..Guaranteed to be crisp!
¢ Pay Only 49¢ Eachl...Regardless of quantity!

Hurry, place your order In tha naxt 10 days, before
supplies of the new Metro Gel Pen Pens are gone!

TO ORDER:

FAX the completed order form below to 800-854-7367 or
CALL me at 800-854-1000 or for fastest delivery go
ONLINE to www.orderpens.com. Enter your promo code: 5749EX9D

Ordertoday and get our
Sincerely, LOWEST PRICE OF THE YEAR!
Dave Thompson Hurry, offer expires in 10 daysl!
ﬁ Please rush my new PERSONALIZED METRO GEL PEN PENS, L
E a'ﬁ % YES Bill m?arI::er. My satisfaction Is 100% guaranteed Fall sav,ngs
g < E 1. QUANTITY (Check one only) 100 (J 150 [ 250 3 500 1000
L Regular Price [84ea” S64-eaT Ssed” 24w Soses
@ Sale Price 49¢ ea, 49¢ ea. 49¢ ea. 49¢ ea, 49¢ ea.
E 2, Your Personallzed Imprint Or Make Imprint Changes Here...
Up to 3 lines, 25 characters/spaces perling Your imprint will ba inall less otherw,
E e :;?;;n um‘n:': :;A:nc w m‘;!:arndnﬁbw Add w:r lago !wﬁ:t ?;5 chu;u:upp; :Jmn b!:dea:p:::e:rwk. “
4 SARASOTA, FL 34231 .
§ 3. Trlm Color 4.InkColor |2

OBlack ([OBlue [Red DPurple DOAssorted @k OBlue

Y CI5926604EXSDOT

FAYE HICKLIN 5. Ordered By nameandvalki Phone Number required to process order.
CLARK ROAD CHIRORRACTIC
CTR I ( )
3220 CLARK RD

OMATIONAL PENCORPANY 342 Shelbyville Mills Road

ORDER FORM

Galltoll free: 800-854-1000

PRINT Your Nama Aroa Code  Day Phone Number K Number
MR&?&&:&%ﬂN Flease allow a $15.95 set up charge plus delivery/handling charge.
dL 10/8/14 Ifyou would like to be removed from receiving future faxes, please call 855-684-2505
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O NATIONAL PEN COMPANY
f/am émage is our business!™

ROCKBOTTOM SALE!
BIG SAVINGS!

Bright LED Light
e

Big Savings Offer Reserved for
CLARK ROAD CHIROPRACTIC CIR

DR.CHRIS HICKLIN 25
3220 Clark Rd., Smeavota, FL - f2282

Last chance to take advantage of BIG SAVINGS on the Ultra Bright LED Flashiight and Key Chain before

prices go up! The LED Flashlight will boost sales and customer goodwill...but you must order today to avoid
spending more later!

And here's our speclal 10-Day Offer Reserved for
CLARK ROAD CHIROPRACTIC CTR

Ame-ica’s Favorite Advertising Productl
up
« Personalized with your lifetime laser engraved messagel

* Low minimum and low, low price on our bestselling flashlight!
+» Available In Blue, Black, Red, Purple, Gunmetal or

' Hurry, place your order in the next 10 days, before supplies
® of tha naw LED Flashlight Key Chains are gonal
TO ORDER:

FAX the completed order form below to 800-854-7367 or
CALL me at 800-854-1000 or for fastest delivery go
ONLINE to www.orderpens.com . Enter your promo code: 2GTXEY2B

Order today and get

Sincerely, FREE Gift Boxes
Dave Thompson with your order!
& § Pl h PERSONALIZED LED F
X um 2 @ YES ease rush my new LASHLIGHT KEY R k B s I
LIrE EE & ! CHAINS, Blll me later, My satisfaction Is 100% guaranteed| oc ottom a e.’
@ 3 1. QUANTITY (Checkoneenly (150 3100 0 200 0250 0 soo 3 1000
L. @ Regular Price S2.20eF 82468, §2.46¢. $2440q, §242ed $2.09¢8.
— -]
S g 3 Sale Price 99¢en. 99¢ea. 99¢ea. 99¢ea, 99¢ea,  99¢ea.
£2| 2.Your Personalized Imprint Or Maka Imprint Changas Hare...
Pl 5 Up to 3 lines, 28 characters/spaces per line s Your Imprint will be Inall caps uniess otherwise
22 DR, CHRIS HICKLIN : : : :
E E; e Enie s indicated balow - Add your logo for just 540. Please supply clean black & white artwork,
o EE— (941) 9234387 1
O § 2 3. Color Cholce 2
u. § OPurple ORed [DBlack [DBlue [ Gunmetal [JAssorted
ezd i | v cramsEmEe % 2
m g 8 i FAYE HICKLIN 4, Ordered By Nomeondvalld Prone Number required 1o process order,
c © B CLARK ROAD CHIROPRACTIC
¥ .i.l_ CTR ( )
= & 3220 GLARK RD e
m 3 l SARASOTA. FL 34231 PRINT Your Nome Area Code D:TyPhnn ) Nunfber Fox Number
o = 1 841-020-4957 Please ollow a §15.95 set up charge plus delivery/handling charge.
§ e LAK 10/15/14 if you would like to be removed from receiving future faxes, pleose call 8556842505
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O NATIONAL PEN COMPANY
7/0&02 wmpe is our business!™

SPOOKY SAVINGS!

Take advantage of these great Contour Pen
prices and boost sales and customer goodwill all year long during our
SPOOKY SAVINGS EVENT!

DR. CHRIS HICKLIN
3220 Clark Rd., Sarasota, FL

Hurry, place your order in the next 10 days, before supplies of the Contour Pen are gonel

And here’s our Special 10-Day Offer Reserved for
pecia y
CLARK ROAD CHIROPRACTIC CTR

* Pay Only 45¢ Eachl...Depending on quantity!
* Low minimum and low, low price on our bestselling pen!

* Available in...FULL-Color designs or solid colors!

TO ORDER:

: / -854- - Order Today for the
FAX the completed order form be‘lo“ to 300.8%4_ 7367 or LOWEST PRICE
CALL me at 800-854-1000 or for fastest delivery go OF THE YEAR

ONLINE to www.orderpens.com . Enter your promo code: S866EX9F Hurry, offer expires

in 10 days!

Sincerely,
Dave Thompson
& R Please rush my new PERSONALIZED CONTOUR PENS,
X & ] Pleaser yn
© EE g ?Q!E.lﬁ: Bill me later. My satisfaction Is 100% guaranteed) 3. Your Personalized Imprint SPOOKY SAV’NGS!
@ 3 |:.|100@ :m;’ 496 ea e ynon)
& W ea. 3220 Clark Rd., Savasota, FL
- g 0150@ §145 48¢ ea. (941) 923-4357
2%, [ems e
@ an.
%S 01,0006 §3.35 45¢ ea, Or Maka Imprint Changas Hara...
E Bl i e Up 1o 5 llnes 35 chamctars/spaces per ling « YourImprint will bainall caps uniess otherwise Indfcated balow -
E T E 2 Deslg N (Checkone only) Add yourlogo forjust $25. Please supply clean block & white artvork,
2.5 | O Redsparker Holographic (W) ‘»
(' E = | O Thank You for Choosing (CBI) 2
o 2 2| 3 wetkespYousming o 3
g 2| O YeDon'tMonkey Around (Gs) 4.Ink Color |-
L .E_ O3 Compliments 0f (HHD) O Blue OBiack [
m (3 Star Spangled Banner (HZ1) .
m é § O mh!ﬂ______ (llst d!ﬂgﬂ code& name) 5 . ordﬂl'ﬁﬂ Bv Nome and volid Phone Numbar raquired to process order,
o i'; * C15926504EX9F01 *
Q‘E 33 FAYE HICKLIN ( )
x = t CLARK ROAD CHIROPRACTIC FRINT Your Name AreaCode  Day Phone Number Fax Number
- Please allow a $15.95 set up charge plus delivery/handling charge.
a 5 l CTR dl
d a T &ii?ggf?f 3R4|?231 VoriAa If you would like to be removed fromn receiving future faxes, please call 855-684-2505




