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I.
IN

T
R

O
D

U
C

T
IO

N

The O
regon A

ssociation of B
roadcasters, a nonprofit trade association, and 

several of its m
em

ber television stations, 1 subm
it these R

eply com
m

ents in support of the 

position of the N
ational A

ssociation of B
roadcasters (“N

A
B

”). N
A

B
 opposes the above-

referenced Petition for D
eclaratory R

uling. A
t issue in the Petition from

 C
anal Partners M

edia, 

LLC
 (“C

anal”) is the practice by m
any broadcasters of selling “preem

ptible” tim
e to both 

com
m

ercial and political advertisers. U
nder this practice, broadcasters sell spots at a low

er rate 

on the condition that, if it turns out that there are m
ore preem

ptible ads sold than there is tim
e 

available, there is a chance that the spot m
ay not run. W

hen this happens, the question becom
es 

how
 to determ

ine w
hich preem

ptible spots are to be, in fact, preem
pted. There are m

any w
ays of 

doing this, but the m
ost com

m
on is Last-In, First-O

ut (“LIFO
”). This m

eans that, sim
ilar to a 

seniority system
 com

m
on in w

orkplaces, the m
ost recent preem

ptible ad buy is the first to go if 

there turns out not to be enough tim
e available for all preem

ptible spots purchased.  

C
anal’s Petition asks the C

om
m

ission to rule that political advertisers m
ust be insulated 

from
 this preem

ption, m
oving them

 to the back of the preem
ption line the m

inute they purchase 

tim
e. This creates, as the N

A
B

 called it, a “Last-In, N
ever-O

ut” system
 for political advertisers. 

It effectively requires broadcasters to sell political advertisers non-preem
ptible spots at low

er, 

preem
ptible, prices, and increases the likelihood that a com

m
ercial advertiser w

ill be preem
pted, 

even if it w
as not the “Last-In.”   

A
t the core of the C

om
m

ission’s political advertising rules is the goal of ensuring that 

political advertisers are on an equal footing w
ith com

m
ercial advertisers. C

anal’s petition seeks 

1 The m
em

ber television stations joining in these com
m

ents are: K
G

W
, Portland, O

R
; K

PD
X

, 
V

ancouver, W
A

; K
PTV

, Portland, O
R

; K
O

TI, K
lam

ath Falls, O
R

; K
O

B
I, M

edford, O
R

; K
EV

U
-

C
D

, Eugene, O
R

; K
LSR

-TV
, Eugene, O

R
; K

FX
O

-LD
, B

end, O
R

; K
TV

Z, B
end, O

R
; and 

K
TV

L, M
edford, O

R
.
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to exem
pt political advertisers from

 so-called “LIFO
” system

s, thereby elim
inating the equality 

at the heart of this policy and instead placing political advertisers in a superior position to 

com
m

ercial advertisers, protecting them
 from

 preem
ption even w

hen they elect to pay for less 

expensive preem
ptible spots. N

ot only is the proposed rule contrary to C
ongressional intent and 

C
om

m
ission precedent, it is unnecessary, illogical, and unfair to com

m
ercial advertisers, 

broadcasters, and political advertisers alike. The O
regon A

ssociation of B
roadcasters and those 

of its m
em

ber stations joining in these com
m

ents support the N
A

B
 in its opposition to the 

declaratory ruling sought by C
anal Partners M

edia.

II.
D

ISC
U

SSIO
N

 

A
.

C
anal’s Petition is C

ontrary T
o C

ongressional Intent and C
om

m
ission 

Precedent.

In its O
pposition to C

anal’s Petition, the N
A

B
 lays out in great detail w

hy C
anal’s 

proposal is contrary to C
ongressional intent and to established C

om
m

ission policy. 2 W
hen 

C
ongress enacted the current “low

est unit charge” rules 1971, its goal w
as to place political 

advertisers “on par” w
ith com

m
ercial advertisers. 3 It w

anted to avoid the prospect of candidates 

being kept off the public airw
aves, w

hich w
ould be contrary to the public interest m

ission of 

broadcast licenses. It sought the creation of a quasi-“M
ost Favored N

ation” status 4 in political 

advertising sales, ensuring that political advertisers w
ere able to negotiate on equal term

s as 

w
ell-established com

m
ercial advertisers. B

ut neither C
ongress nor the C

om
m

ission intended for 

2 O
pposition of the N

ational A
ssociation of B

roadcasters, M
B

 D
ocket N

o. 15-24 (M
arch 2, 

2015) (“N
A

B
 O

pposition”), pp. 5-8.  
3Id.
4 A

 “M
ost Favored N

ation” provision in a contract or treaty requires the parties to give one 
another the benefit of any better term

 included in an agreem
ent w

ith another party.
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political advertisers to receive m
ore favorable treatm

ent than com
m

ercial advertisers. In fact, the 

legislative history of that A
ct and subsequent C

ongressional actions on the subject indicate that 

they explicitly did not w
ant to protect political advertisers from

 having their spots preem
pted 

should they choose to purchase preem
ptible tim

e, so long as they w
ere given the sam

e term
s as 

others in that class. 5

The Petition’s aim
 is also contrary to established C

om
m

ission policy, w
hich has 

consistently follow
ed C

ongressional intent, lim
iting its involvem

ent in broadcaster-candidate 

negotiations to ensuring that pricing and availability follow
 the equal tim

e, low
est-unit-cost, and 

reserved tim
e rules. In fact, as the N

A
B

 m
akes clear in its O

pposition, the C
om

m
ission has on 

num
erous occasions recognized that stations have a variety of pricing structures w

hich suit their 

specific m
arkets and advertising custom

ers, declining to intervene in order to gain m
ore 

favorable treatm
ent for political advertisers in these negotiations. 6 Instead, it m

ade clear that it 

sought only to ensure that political advertisers receive the sam
e treatm

ent as other advertisers 

w
ithin the class of spot they purchase. 7

D
uring both the original enactm

ent of the political advertising principles and the 

C
om

m
ission’s creation of the rules, preem

ptive pricing w
as a w

ell-know
n practice, and w

as 

m
entioned num

erous tim
es in both proceedings. 8 It is clear that both C

ongress and the 

C
om

m
ission intended political advertisers to be subject to the sam

e preem
ption rules as 

com
m

ercial advertisers. The C
om

m
ission w

as correct then in deciding not to give political 

advertisers the unfair leg-up w
hich C

ongress did not intend for them
 to have. It should not 

5Id. at p.6 &
 n.11.

6Id. at p. 5-8, 11-12. 
7C

odification of the C
om

m
ission’s Political Program

m
ing Policies, 7 FC

C
 R

cd. 4611, 4615 
(1992).
8Id.
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change course now
. It cannot go against C

ongressional intent, 9 and it m
ay not reverse its ow

n 

rulings in this proceeding. 10

B
.

C
anal’s Proposal W

ould U
nderm

ine the Preem
ptible Spot System

 and 

C
reates an U

nfair and Illogical System
 in its Place. 

In addition to being contrary to C
ongressional intent and C

om
m

ission precedent, C
anal’s 

proposal risks underm
ining the entire concept of preem

ptible tim
e, thereby creating w

orse 

outcom
es for political and com

m
ercial advertisers alike. A

 “preem
ptible spot” system

 is built on 

a sim
ple business arrangem

ent: the broadcaster gives the advertiser a low
er rate in exchange for 

the flexibility of being able to not air the spot in the event that there is not enough tim
e for all 

preem
ptible spots that have been purchased to air. In order for such a system

 to be viable, 

advertisers m
ust have trust in the m

echanism
 by w

hich the broadcaster decides w
ho, am

ong the 

preem
ptible spot-buying advertisers, gets preem

pted.  

W
hile there are m

any system
s for doing so, including “m

ini-auctions,” m
ost broadcasters 

prefer the LIFO
 m

odel because it is the sim
plest and m

ost predictable. A
dvertisers also benefit, 

because they can m
ore easily predict w

hether they w
ill be preem

pted based on how
 far in 

advance they buy their spots.

C
anal’s proposal w

ould com
pletely upset this system

 by exem
pting candidate ads from

 

preem
ption by com

m
ercial advertisers, regardless of the order in w

hich the spots w
ere 

purchased. This m
eans that a com

m
ercial advertiser has no w

ay of know
ing w

hether they m
ight 

be preem
pted, even if they buy w

ell in advance, w
ithout know

ing how
 m

any political advertisers 

9Bell Atlantic Telephone C
om

panies v. FC
C

, 131 F.3d 1044, 1047 (D
.C

. C
ir. 1997).

10 47 C
.F.R

. §
1.2 allow

s the C
om

m
ission to issue a declaratory ruling as a m

eans of 
“term

inating controversy or rem
oving uncertainty.” G

iven the clear statem
ents of both 

C
ongressional intent and C

om
m

ission precedent, there is no ‘controversy’ or ‘uncertainty’, 
m

eaning that a declaratory ruling in favor of C
anal is contrary to C

om
m

ission R
ules. 
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m
ight com

e along after them
. This w

ill reduce their w
illingness to buy preem

ptible spots. It also 

m
eans that political advertisers w

ill have no interest in paying for m
ore expensive, non-

preem
ptible spots, leading to a loss of revenue such that broadcasters m

ay choose not to offer 

preem
ptible spots at all, harm

ing everyone involved.   

This proposal w
ill also potentially create m

ore, and m
ore com

plex, issues than those 

C
anal im

agines. A
s N

A
B

 points out, C
anal’s proposal does not deal w

ith w
hat happens in the 

event that there are m
ore preem

ptible political spots purchased than there are preem
ptible spots 

available, an occurrence w
hich is certainly possible during the busy electoral season, especially 

if, as discussed above, political advertisers flock to the preem
ptible class.  C

anal’s proposal 

w
ould require broadcasters to prioritize political spots over com

m
ercial ones w

ithin the 

preem
ptible class, but how

 does a LIFO
 broadcaster decide w

hich political spots to preem
pt if 

only political spots rem
ain? D

oes it return to the LIFO
 system

, m
eaning that candidates w

ho 

believed they couldn’t be preem
pted in fact are? D

oes the station conduct a m
ini-auction, 

som
ething it m

ay not have the resources or expertise to perform
? Perhaps political advertisers 

w
ill next dem

and that the FC
C

 require their preem
ptible spots to take precedence over even non-

preem
ptible com

m
ercial advertising. N

o m
atter how

 this circum
stance is dealt w

ith, the fact is 

that C
anal’s proposal creates greater uncertainty and unfairness than does the current LIFO

 

system
. 

C
.

T
his Petition ‘Solves’ a Problem

 W
hich D

oes N
ot E

xist. 

The LIFO
 system

 w
orks. It allow

s broadcasters to sell airtim
e w

hile retaining the 

flexibility of preem
pting spots w

here it becom
es necessary, w

hether for other spots, its ow
n 

program
m

ing, or public interest announcem
ents. It allow

s advertisers, both com
m

ercial and 

political, to buy airtim
e at a discounted rate if they don’t need an assurance that the spot w

ill air 
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at a given tim
e. A

nd since the C
om

m
ission already requires broadcasters to inform

 political 

advertisers of “all pertinent inform
ation about the privileges associated w

ith [different] classes” 

of spot, 11 there is no risk of political advertisers being unaw
are of the risk of preem

ption, or the 

m
eans by w

hich they can avoid it. If advertisers, either com
m

ercial or political, do not w
ant to 

risk their spot being preem
pted, there is a sim

ple fix: buy non-preem
ptible airtim

e.  

D
espite a baseless claim

 that political advertisers are uniquely susceptible to being 

preem
pted because of the unique characteristics of political cam

paigns, 12 a claim
 thoroughly 

debunked by the N
A

B
 O

pposition, 13 the only real issue facing a political advertiser w
ho w

ishes 

to avoid preem
ption is the higher cost of a non-preem

ptible ad spot. U
ltim

ately, the goal of 

C
anal’s petition is to save political advertisers (of w

hich it is one) m
oney. C

anal w
ants it and its 

fellow
 political ad buyers to be able to have their cake and eat it too. They w

ant the discounted 

rate that com
es w

ith a preem
ptible spot, but they don’t w

ant the spot to be preem
ptible. This 

Petition seeks to break a voluntary, functioning system
 in order to achieve a favorable econom

ic 

result for one party in a business transaction. That is em
phatically not w

hat FC
C

 regulations are 

for, and the C
om

m
ission should reject C

anal’s attem
pt to m

ake them
 do so.  

C
O

N
C

L
U

SIO
N

C
anal’s proposal, styled as a request for clarification of C

om
m

ission rules, is in fact a 

radical departure from
 C

ongressional intent and C
om

m
ission precedent w

hich w
ould underm

ine 

an established system
 in order to benefit itself and its clients. The practice at issue here, the use 

of LIFO
 to determ

ine the order of preem
ption for advertisem

ents sold as preem
ptible, is 

11Political Program
m

ing Policies, 7 FC
C

 R
cd. at 4620. 

12 Petition for D
eclaratory R

uling, C
anal Partners M

edia, LLC
, M

B
 D

ocket N
o. 15-24 

(Septem
ber 29, 2014), at p. 6. 

13 N
A

B
 O

pposition at pp. 15-16.
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