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April 1, 2015

VIA ELECTRONIC DELIVERY

Marlene H. Dortch, Secretary

Federal Communications Commission
445 12th Street, SW

Room TWA325

Washington, DC 20554

Re: Notice of Ex Parte Presentation
CG Docket No. 02-278

Dear Ms. Dortch:

On March 30, 2015, Lori Sickelbaugh, Richard Lovich, Paul Miller, and Timothy Moore, as
representatives of the American Association of Healthcare Administrative Management (*“AAHAM”),
and Mark W. Brennan, counsel to AAHAM, met with Mark Stone, Kurt Schroeder, Aaron Garza, and
Kristi Lemoine of the Commission’s Consumer and Governmental Affairs Bureau to discuss
AAHAM's pending Petition for Expedited Declaratory Ruling and Exemption (“Petition”).*

In the Petition, AAHAM asks the Commission to confirm that the provision of a telephone
number by an individual to a healthcare provider constitutes “prior express consent” under the
Telephone Consumer Protection Act (“TCPA”) and the FCC’s TCPA rules for non-telemarketing,
healthcare calls to that telephone number by or on behalf of the healthcare provider.? In addition,
AAHAM asks the Commission to exempt from the TCPA'’s “prior express consent” requirement
certain non-telemarketing, healthcare calls that are “not charged to the called party.”

During the meeting, the representatives encouraged the Commission to grant the Petition.
As described in the attached slides, which were distributed at the meeting, AAHAM’s members and

! See Petition for Expedited Declaratory Ruling and Exemption, American Association of Healthcare
Administrative Management, CG Docket No. 02-278 (filed Oct. 21, 2014) (“Petition”).

% As discussed in the Petition, AAHAM also asks the Commission to confirm that for healthcare calls
subject to HIPAA protections, the provision of a telephone number to a healthcare provider establishes
“prior express consent” under the TCPA for calls by or on behalf of the “covered entity” as well as its
“business associates.”
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other healthcare providers (and entities acting on their behalf) may contact patients by telephone
regarding matters including, but not limited to:

e Appointment and exam confirmations and reminders;

e Wellness checkups;

e Hospital pre-registration instructions;

e Pre-operative instructions;

e Lab results;

e Post-discharge follow-up intended to prevent readmission;
e Prescription notifications;

e Home healthcare instructions;

e Available payment options;

e Insurance coverage outreach and eligibility (e.g., to notify a patient that insurance
coverage or payment is available for a service that has been provided);

e Account communications and payment notifications;
e Social Security disability eligibility; and

e “Health care messages” as defined by the Health Insurance Portability and Accountability
Act (“HIPAA").2

The representatives noted that, as described in the Petition, such calls are within the scope of the
“prior express consent” provided to the healthcare provider. While neither the TCPA nor the
Commission’s TCPA rules expressly define “prior express consent,” both courts and the Commission
itself have indicated that the provision of a telephone number within the context of a transaction
constitutes “prior express consent.” The Commission has also confirmed that third parties may
place calls on behalf of a party that obtains “prior express consent.” In addition, the Commission has
affirmed that it is in the public interest to facilitate non-telemarketing healthcare calls.

The representatives also explained that healthcare providers place these calls (many of
which are time-sensitive) to patients to support and enhance the healthcare services provided and to
ensure that patients have all of the information necessary to make well-informed decisions regarding
their healthcare. The calls are targeted to specific individuals (patients) for particular purposes, and
there is no need or incentive for healthcare providers to contact anyone other than the patient, nor is
there any benefit to doing so. Moreover, the calls do not involve any telemarketing, solicitation, or
advertising, nor do they trigger the other concerns that Congress was attempting to address through
the TCPA.

® HIPAA's privacy rule defines “health care messages” as calls regarding the “care, services, or supplies
related to the health of an individual,” including but not limited to: “(1) preventive, diagnostic, therapeutic,
rehabilitative, maintenance, or palliative care, and counseling, service, assessment, or procedure with
respect to the physical or mental condition, or functional status, of an individual or that affects the
structure or function of the body; and (2) sale or dispensing of a drug, device, equipment, or other item in
accordance with a prescription.” See 45 C.F.R. § 160.103.
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As discussed during the meeting, certain healthcare calls are also now required by law. For
example, the Affordable Care Act (“ACA”): requires hospitals and outpatient clinics to perform post-
discharge follow-up with patients; requires an insurance exchange to make a “reasonable effort” to
contact all applicants who provide information to the exchange that is inconsistent with the
information maintained in official records; and specifically grants federal and state health and human
services programs the authority to make notifications of eligibility, recertification, and other needed
communlcation regarding eligibility by placing calls to a patient’s or client’s wireless telephone
number.

In addition, on December 29, 2014 (after the Petition was filed), the Internal Revenue
Service issued final rules pertaining to 501R of the Internal Revenue Code (Regulations for Tax-
Exempt Hospitals).> These new rules require hospitals to make a “reasonable effort” to notify
individuals verbally and in written form about the facility’s financial assistance policy (“FAP”) and
assistance with the application process. Moreover, the Hospital Readmission Reduction Program®
provides significant economic penalties for readmissions of Medicare patients within 30 days.” To
comply with these requirements, hospitals are placing follow up-calls to patients to make sure they
are aware of their post-discharge treatment plans and have access to appropriate resources.

During the meeting, the representatives explained that the separate exemption request in the
Petition is also narrowly tailored to help facilitate future healthcare calls while continuing to protect
consumers. As described in the Petition, AAHAM supports the following conditions for each free-to-
end-user call or text message utilizing any exemption for healthcare calls, consistent with the
conditions that the Commission adopted in the Cargo Airline Association Order®:

1. A call or text message must be sent, if at all, only to the telephone number provided for the
patient;

2. Calls and text messages must identify the name of the healthcare provider and include
contact information for the healthcare provider; for voice calls, these disclosures would need
to be made at the beginning of the call;

3. Calls and text messages must not include any telemarketing, solicitation, or advertising
content;

4. Text messages and prerecorded calls must be concise, generally one minute or less in
length for voice calls and one message of 160 characters or less in length for text messages;

5. Each healthcare provider shall send or place only one call or text message per day, up to a
maximum of three calls or text messages combined per week from a specific healthcare
provider;

6. Healthcare providers relying on this exemption must offer parties the ability to opt out of
receiving future autodialed or prerecorded healthcare calls and text messages and must

* See, e.g., The Patient Protection and Affordable Care Act, Pub. L. 111-148, 124 Stat. 119, including
88 1411(e)(4)(a)(i), 3021(b)(6).

® See 26 C.F.R. §8§ 1.501(r)-1 et seq.

® See ACA Section 3025, which added Section 1886(q) to the Social Security Act.

" See also 42 C.F.R. §§ 412.150-154.

8 Ccargo Airline Association Petition for Expedited Declaratory Ruling Rules and Regulations Implementing
the Telephone Consumer Protection Act of 1991, Order, 29 FCC Rcd 3432 1 18 (2014) (“Cargo Airline
Association Order”).



Marlene H. Dortch, Secretary -4 - April 1, 2015

honor the opt-out requests within a reasonable time from the date such request is made, not
to exceed thirty days; and

7. Each call or text message must include information on how to opt out of future autodialed or
prerecorded healthcare calls; voice calls that could be answered by a live person must
include an automated, interactive voice- and/or key press-activated opt-out mechanism that
enables the called person to make an opt-out request prior to terminating the call; voice calls
that could be answered by an answering machine or voice mail service must include a toll-
free number that the consumer can call to opt out of future healthcare calls; text messages
must include the ability for the recipient to opt out by replying “STOP.”

Pursuant to Section 1.1206(b) of the Commission’s rules, | am filing this notice electronically
in the above-referenced docket. Please contact me directly with any questions.

Respectfully submitted,

/sl Mark W. Brennan

Mark W. Brennan

Partner

Counsel to the American Association of Healthcare Administrative Management
mark.brennan@hoganlovells.com

D 1+ 202 637 6409

cc: Mark Stone
Kurt Schroeder
Aaron Garza
Kristi Lemoine
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